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THE COMMISSIONER: Can | have appearances, please?

MR P. GRIFFIN: Thank you, Mr Commissioner, | appeabehalf of the Shop
Distributive and Allied Employees Association, TasmarBaanch, Griffin Paul.

MR C. DODDS: Ifit pleases, | appear on behalf ef Australian Services Union.
Dodds C.J.

MR D. McDOUGALL: If the Commission pleases, | appea behalf of the
Australian Retailers Association, Tasmanian DivisilicDougall, Duncan.

MR P. MAZENGARB: Good afternoon, Commissioner, Paug®tarb
representing the Tasmanian Chamber of Commerce and Indusitgd, if the
Commission pleases.

MR K. RICE: Ifit please the Commission, KeithcRj | appear on behalf of the
Tasmanian Farmers and Grazier Employers Association.

THE COMMISSIONER: Thank you. Okay. Who'’s going to kibistthing off.

MR McDOUGALL: Commissioner, if | may, | just hawethreshold question, or a
matter to raise, and it concerns the — it's been put tbymay people that the lack of
notice for such a big increase in a wage rate is suthhiya haven't been able to
pass the increase, notwithstanding any agreements itjiatt fmave gone in the past,
that they needed a little bit more time to pass theeasas in discussion with their
members. | don’t want to go any further than that, lalid lwant to make that
threshold position known. Thank you very much.

THE COMMISSIONER: Okay. Who’s running this? Paulfgoit.

MR GRIFFIN: Good, thank you, Mr Commissioner. This jpatar application,
why we’re here today, is to complete a decision ofd¢bimmission which was
handed down on 20 December in 1990, which is extending fractstal efficiency
principles of 1989 that were set about with award restrungf. And | think, Mr
Commissioner, it would be appropriate that perhaps | liyitizad off with some of
the history - - -

THE COMMISSIONER: Please, yes.

MR GRIFFIN: - - -and how this particular event caamb®ut, and why we are here
today. And this goes right back to 1989, as | mentioned jushate ago. Mr
Commissioner, the reason the process was so protadieid time, it was due to
variations to the award in accord with the wage fixapoinciples at the time, which
incorporated the structural efficiency principle, and theimmimn rates adjustment.
And the minimum rates adjustment was an amount ®Retail Trades Award to
increase wages by $25. But that was to be protracted ovepd pktime, and they
were to be broken down to four instalments of — and kthirthe time it was about
$6.25, in order to reach that 25.
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So that took two years to get that particular procepteimented. In that same time,
and I’'m on memory here, also not on the structuraieficy principle, but I my
understanding was there were two increases there asf§dl2.50, and | believe
they were done on a yearly basis. The first yearda80 and the second year, but |
could be corrected on that. Both these processes weraf pareview, or a final
agreement, that had been subject to the ongoing revidve &tetail Trades Award,
under that award restructuring process. And on 29 Junepiinssioner, in 1990
Mr Paul Targett, who was then representing the asgmtiah that occasion,
submitted to the commission an exhibit, entitled RetaitiédsaAward Agreed
Document on Award Restructuring.

And included in that document at the time was the operdtte which was then, as
| mentioned, 1 June 1990. It was to be an all-embracingdawighe provisions in

the award would include floristry apprenticeships. There twaemove award
provisions, or redundant award provisions that had a templifiary he ability of

the annual leave clause to — where that was extendeahtiazdl leave could be taken
up to 12 months later than when it was due. Currentlyeatime it was six months.
The managerial classifications, re-defining the sesades assistant, re-defining
managerial positions, section managers, and re-defietiga as it stood at the
time.

Mixed functions, the minimum period of engagement, whittink it was reduced
down to — and again I’'m on memory — to three hoursdsuals, | think, at the time.
Enterprise agreements, that enterprise agreements @phrtof an industrial
instrument, as well as the award, at that time, andairy the most important issue
back then, which was believed to come in, was tradimg@xéension of trading
hours. And that incorporated four other aspects thatchbd dealt with that, if
trading hours were extended, and that was the span ofdimary hours,
classification structure, the minimum rate adjustmeot@ss, and probably the
reason we're here — and that was the penalty ratestHat would be addressed.

And it's probably paramount, or we should remember, dlsat at that time if
extended trading hours did not occur, then that would ffextaany other aspects of
that award restructuring process, including three of tmgshihat I've mentioned
with penalty rates, the minimum rate adjustment, Aedctassification structure, and
— well, not necessarily the span of ordinary hours, i éhat would relate
obviously to the trading hours extension.

Just on that time, | would like to quote from a decisibthis commission, and that
was from President Westwood’s decision on 29 June 1990, asddybmit that, but
I'll read it out first, and what it said at the — irattparticular decision, and this will
give an opportunity for all parties here that may reotehbeen at that — in the process
at that time, or even for us, if we were, to refreshmemories.

THE COMMISSIONER: 1 think | was still at school, baryway.

MR GRIFFIN: Well, it does go back some time, Comiiser, yes.
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MR MAZENGARB: | wish | was at school.

MR GRIFFIN: And in that decision what the advocatetf@ association did say,
which was Mr Targett, and | quote:

This document was to be quite an historical agreement within the retail
industry.

And he went on to say that:

To be able to come to this commission with an agreed position on an ongoing
process is of great significance. The mere fact that the ongoingsgradié
involve the commission by the very nature of the type of prochasegethave

to go through is one which will ensure that the commission is wethieid

and in control of as time goes by.

Now, this was supported by Mr Abey, who was then repraggtiie TCCI, and he
reiterated that view that it was an historical agresimend submitted that it was
reflective of the commitment of the parties, bothplyer organisations and unions,
to what he described as the big picture down the road.th&t® what it was talked
about at the time, that it would be a big picture, aa$athis whole total award
restructure. And | just submit that particular documeryoio, Mr Commissioner,

for the parties.

THE COMMISSIONER: Okay. We'll just call this A1 f@ompleteness.

EXHIBIT #A1 DECISION OF THE COMMISSION DATED 29/06/1990

MR GRIFFIN: Mr Commissioner, following that decisjaor that — the actual
commission hearing of 29 June 1990, the parties did thewgyp and carry out the
aforementioned award restructuring that I've beenngliabout, and that particular
time culminated in a Full Bench hearing of that sanae g@ 20 December, and that
is in 1990. And the Full Bench said in concluding remarkbkaittime, and | take
you specifically to what we are here about today ipeesof the changes to the
loaded rates for Thursday, Friday nights, and Saturday.whad it does say in that
decision is:

Saturday may be part of ordinary hours from 7 am to 6.30 pm. However,
penalty rates will be expressed in the future as fixed money amandtwjll

apply to work performed on Saturdays, and during the late night trading hours.
The money amounts determined will not be made the subject of an application
to vary, until they equate with time and one half on Saturday, and time and one
guarter for late night trading.

THE COMMISSIONER: Can you just explain that to meawthat actually means?
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MR GRIFFIN: Well, what it actually — at the time tloaded rates, whenever there
was a wage increase through a state wage case, oveshai were doing at the
time through the other processes | mentioned, the loates on Thursday nights, or
time — they were time and a half and double time attiing Those rates, let’s say
for argument’s sake, the double time for Saturday was $@20it avas $15 for
Thursday night and Friday night. Well, any future wage ameevould not include
those particular times, so they would still be froae20 and $15 respectively. And
as | say, they would not come out of that frozen stdtus until the base rate had
reached time and one quarter, and time and one half.

THE COMMISSIONER: Of that original number?

MR GRIFFIN: Exactly. Exactly.

THE COMMISSIONER: So the base rate has moved —&d we're saying is a
rate was struck way back, penalty rates were put ifigig, as opposed to a
percentage?

MR GRIFFIN: Yes.

THE COMMISSIONER: As this base rate has moved demit reaches a
particular point of whether it's double time or one arthH - - -

MR GRIFFIN: Yes.

THE COMMISSIONER: - - - then we say we’ve got tther re-negotiate or move
it on?

MR GRIFFIN: That'’s right.

THE COMMISSIONER: Okay. Got you.

MR GRIFFIN: Yes.

THE COMMISSIONER: It's not the quickest thing, but itjet there. Okay.

MR GRIFFIN: And that, you know, clearly has taken sdime to reach that. But
each time a wage increase came through, whichever prnwassa place, that
reduced that percentage of double time and time and a hedfa@nd - - -

THE COMMISSIONER: Whatever it was, yes.

MR GRIFFIN: - --90 per cent or time and 45 per cetiichever, yes. Yes. Also
in that particular decision it was outlined that Mr A&pkke Mr Targett, urged the
commission to approve the tabled package, which his organissglieved

represented the most profound and worthwhile change toelvaveoccurred in the
retail arena. And his view were supported by Mr RiceHerRetail Traders
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Association of Tasmania at that time. And that esdbcument that I've quoted
from.

THE COMMISSIONER: We'll call this A2.

EXHIBIT #A2 FULL BENCH DECISION DATED 20/12/1990

MR GRIFFIN: Mr Commissioner, in my discussionshwiihe parties through this
week, and initially last week, it is my view that all uretand that this was a total
package, and that’s what this whole award restructuringavast. And those things
that | have mentioned previously were part of all thakage, and we are here today
to finalise that arrangement of the penalty rate strectwvhereby those rates were
frozen, and until they equated to the time of time and aepand time and a half,
then we would come before the commission to re-implarback to that particular
percentage rate, if you would like to call it that, tiamel 25, or time and 50 per cent.

The late night and Saturday nights were frozen, anthiksn — you know, here we
are approximately 17 years, that employees in the indhatrg benefited financially
for, you know, for that particular time. But that wast of the arrangement, that
those rates were frozen, and when it came to thatvteewould go to what was
agreed to at the time, an appropriate rate for late nagittSaturday work. And |
would put it to the commission that that part of thamgement that was handed
down in the decision by the Full Bench, which was headdua/iRresident
Westwood at the time, be endorsed through this procesg toda

THE COMMISSIONER: Allright. Sit down. | need tskasome questions now.
So, if I've got this right, if say the standard rate waswould probably have been,
what $10 an hour we say.

MR GRIFFIN: All right.

THE COMMISSIONER: And it came to Thursday nights amel normal would be
time and a half?

MR GRIFFIN: Yes.

THE COMMISSIONER: Right. But what happened was tiliey't get time and a
half, they got a sum, rather than time and a halthat right:

MR GRIFFIN: Well, yes, but whatever the - - -
MR RICE: Had a fixed rate.
THE COMMISSIONER: They got a fixed rate?

MR RICE: Paul, canljust - - -
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THE COMMISSIONER: Please.
MR GRIFFIN: No, well - - -

MR RICE: On that one what was happening it equated ®adiml a half at that
time.

MR GRIFFIN: Yes.

THE COMMISSIONER: At that time, all right.

MR RICE: Yes. From6 to 9.

THE COMMISSIONER: But then that rate was frozen?

MR GRIFFIN: That'’s right.

MR RICE: And then that rate was frozen in time.

THE COMMISSIONER: So after a period of time theyrerét getting - - -
MR RICE: No, there were no increases on that.

THE COMMISSIONER: So they were just - - -

MR RICE: Had to sit on that frozen rate until tieese rate equated to time and a
quarter for Thursday and Friday.

THE COMMISSIONER: Allright. So basically whatewe saying is there was a
wage freeze, if you like, on the penalty rates unélltase - - -

MR RICE: Onthe — between 6 to 9 Thursday and Fridad/aliday Saturday.
THE COMMISSIONER: Yes, until the base reached that?
MR RICE: Yes.

THE COMMISSIONER: Okay. And what was the agreenaghe time then, once
the base had reached that, because this is whereat¢dgay, | guess?

MR RICE: Well, my recollection of it, Commissianés that at that particular time,
when it reached that time, and we didn’t know whem tihge would be.

THE COMMISSIONER: Yes.
MR RICE: It would be some time well into the futuiteat there would be an

application made, the union would then be able to malepplication to then
increase the rate each time - - -
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THE COMMISSIONER: Yes.

MR RICE: - - -there was a wage movement, providecs time and a quarter,
and time and a half.

THE COMMISSIONER: So what I'm saying, if we talk ab@oimeone who's
working in, say, Myer, for example, who normally getsoili@ks an hour, and they
were getting 15 bucks an hour for working Thursday niglght.ri

MR GRIFFIN: Yes, that's precisely - - -

THE COMMISSIONER: Just let me keep going, because Hm ooll here. Now,
what we're currently saying is that that guy now earnbucks for a normal hour,
but he still only earns 15 bucks for his penalty; is tightt? Am | reading that
correctly?

MR GRIFFIN: Yes. Look, if —when—and it’s - - -

MR RICE: No, his rate wouldn’t have caught up.

MR GRIFFIN: No.

MR RICE: He wouldn’t have got to $15 yet on his normtd,rhis normal rate
would have only got the 12.50, so when you apply time and a gtmitgit gives
you - - -

MR McDOUGALL: That'’s right.

THE COMMISSIONER: Right. So he’s currently gettihg 507

MR RICE: Yes.

THE COMMISSIONER: And his penalty rate is now 15, whiglonly a
quarter - - -

MR RICE: Time and a quarter.
THE COMMISSIONER: - - - time and a quarter?
MR RICE: Yes.

THE COMMISSIONER: And now we’re saying, right, guyswnit’s time to
change?

MR RICE: Yes, yes.
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THE COMMISSIONER: That’'s what we're saying. Andavhimy question then
was, at this point in time was it agreed what they wgoldorward with? Would it
revert back to the time and a half?

MR GRIFFIN: Well, it can’t. It has to go up.

MR RICE: No, I think the - - -

MR GRIFFIN: The rate — the base rate - - -

MR RICE: I think what the Commissioner suggestedithabuld be now
increased - - -

MR GRIFFIN: Yes.

MR RICE: - - -inline with the agreed formula ahge and a quarter, and time and a
half.

MR GRIFFIN: Yes.

MR McDOUGALL: So time and a quarter on late nightstfayse three hours on
each of those nights, and time and a half on Satuadairé ordinary hours, yes.

THE COMMISSIONER: Allright. Let’s just take ihén. So what we’re saying is
last week I'm earning $12.50 an hour, and when | do my Thursdatsrliget 15,
right?

MR RICE: Yes.

THE COMMISSIONER: And we’re saying, okay, that’s nosne to the point of
change?

MR RICE: Yes.

THE COMMISSIONER: So the new point of change iaet $12.50, which is my
normal rate, and instead of only get 15 | now get a nestiove rate?

MR GRIFFIN: Yes.

THE COMMISSIONER: That’'s what we're saying? Noamhat I'm asking is what
is that overtime rate? Has it moved up to one andfa ha

MR RICE: No, it still stays at one and a quarter.
THE COMMISSIONER: So it's one and a quarter?

MR GRIFFIN: Yes.
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MR RICE: It's caught up. The base rate has moved up atithugzhen you apply
one and a quarter to it it moves past that frozen rate.

THE COMMISSIONER: It comes to that. So what weseging is now we’re
actually in balance?

MR RICE: Yes.

THE COMMISSIONER: So now it’s a case of for trexhwage increase,
whenever that happens to be - - -

MR GRIFFIN: It will include those - - -

THE COMMISSIONER: - - - we include - - -

MR GRIFFIN: That'’s right.

THE COMMISSIONER: Right.

MR GRIFFIN: To get that percentage, whatever ités,. y
THE COMMISSIONER: Gee, I'm quick.

MR RICE: There’s no doubt about you, Commissioner.
THE COMMISSIONER: All right.

MR McDOUGALL: May | just say that what happens if'reeat $13.86 now that’s
going to go to $19.27. That was the point of my opening remark.

THE COMMISSIONER: Yes, no, | understand.

MR McDOUGALL: You see, so it's a big $6 an hour leap.

THE COMMISSIONER: | know what you're saying, so cuthgit’s $13.86 - - -
MR McDOUGALL: Yes.

THE COMMISSIONER: - - - for —is that for the tand a quarter?

MR McDOUGALL: Yes. That’s theoretically the frazethe frozen time and a
half, which we were working back to time and a quarter.

THE COMMISSIONER: Right. So it’s now time and a de&?
MR McDOUGALL: Yes.

THE COMMISSIONER: Right.
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MR McDOUGALL: That’s what it ought to be.

THE COMMISSIONER: Yes.

MR McDOUGALL: But I think it's a bit behind, isn't it, &ul?

MR GRIFFIN: It is behind, because this application waginally made last year,
even though it was still a little bit behind, but at tineetthe Saturday rate was still
above, but the time and a quarter rate had caught up,andotually was behind,
and could have been applied - - -

THE COMMISSIONER: Before now.

MR GRIFFIN: - - - before now, yes.

THE COMMISSIONER: So all the different rates, they — what you've asked me
to look at today, is this going to happen three or fourdimieen all the different
rates come up, or is it only going to happen once?

MR GRIFFIN: What will happen, if I could just hand upat I've proposed in
respect of what these new rates would be under thaifartimat we’re talking about
at the moment.

THE COMMISSIONER: Allright. This is helpful. Wecall this A3, it's the new
rates.

EXHIBIT #A3 NEW RATES

THE COMMISSIONER: So if | can just go back to thendind distant past, there
was an agreement that this process — by everybodyhtbgirocess would happen?
MR GRIFFIN: Yes.

THE COMMISSIONER: And today everybody is stuck wiblatt process?

MR GRIFFIN: That’s right. It was impossible to nam date - - -

THE COMMISSIONER: No, | understand that.

MR GRIFFIN: - - - because no one knew - - -

THE COMMISSIONER: Because you don’'t know whetherat’s- -

MR GRIFFIN: That'’s right.
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THE COMMISSIONER: So we’ve now come to the pointandwe’ve got to break
new ground; is that right?

MR GRIFFIN: Well, | don't believe we do break new gnal - - -

THE COMMISSIONER: Well, okay.

MR GRIFFIN: - - -inrespect of what was put in @dzack then.
THE COMMISSIONER: We just keep going? That’s yoantention?
MR GRIFFIN: Isto put in place what was agreed baek th- -

THE COMMISSIONER: Which was to revert to the pereget?

MR GRIFFIN: - - -whenever it came about, yes.dAhat time has come about,
yes.

THE COMMISSIONER: Allright. So before we go tlugh these, can | hear from
—do I need to hear from your side? Are you

MR MAZENGARB: Commissioner, whilst | don’'t necesawant to do this, | am
going to throw a bit of a spanner in the works.

THE COMMISSIONER: That's unusual.

MR MAZENGARB: And | say this quite advisedly, | am rduiing it for any
intention other than we need to clarify an issue. rd keere submissions made by
Mr McDougall on behalf of the organisation. | understamdhas raised a threshold
matter as, basically along the line, as | understansuifisiissions, that his
organisation has some concern with regard to the fatthls matter is being listed,
in their perspective, in such a way that they have rb&haopportunity to go out to
their membership with a view to gaining their views etcet&kilst | am ready to
make some submissions, and some of those submissioradai@ss some of the
issues that you have raised in your questions, | artiealit loathe to proceed with
those submissions in light of the fact that an engrl@yganisation being respondent
to the award has raised this threshold matter which I doink has been addressed.

THE COMMISSIONER: Well, to be honest, | don't seas being a threshold
matter. We are not changing — from what | understandy@maan argue this, but
my understanding is there was an agreement made, laaxsl iiow come time for that
agreement to be enacted.

MR GRIFFIN: Precisely.

THE COMMISSIONER: Should there be other issues, thatis a different story,
but my view is | don't see it, and you can argue thisoofrse, | don't see that as
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being a threshold matter. We are not in producing sometiatigsn’t already set
down. Am | reading that correctly?

MR GRIFFIN: That's how | read it, Commissioner.

MR McDOUGALL: The only issue | — sorry, the only reasvhy | raised it as a
threshold matter was (a) because of its timing, andusecaf the significant
increases which | think — be very careful of what | $agn’t really go on to say
what | should be saying.

THE COMMISSIONER: Well, | can turn the mike offyibu want.

MR GRIFFIN: Duncan and Mr Commissioner, that waggbk going to be the
case.

MR McDOUGALL: Yes, | know, but what | am saying thahink probably, and |
am arguing against myself a little bit, it should havenbeésed a little earlier than it
is now, that is all | am saying.

THE COMMISSIONER: All right, okay.

MR GRIFFIN: Well, you know, that was always goingothe case when this
arrangement was made that - - -

MR McDOUGALL: | don't disagree with Mr Griffin.

MR GRIFFIN: - - - at some stage the rates would hawgo up, they just couldn’t
go any other way.

MR McDOUGALL: | don't disagree with Mr Griffin at bl No, never have.

THE COMMISSIONER: Well, my concern, and | accept yoay well have an
issue, but my concern is if we are not altering anythireglly don’t think | have got
any power not to agree to this, unless you can come up sas@rehy | shouldn’t
agree. Capacity to pay might well be an issue which yightrvant to raise, but if
there was an agreement made and we have reachedrihaina there’s a foiler to
go on, unless you can argue otherwise, | can’'t see | hawangaiption but then to
agree. Would you like to argue with me?

MR RICE: Not to argue with you, Commissioner, but thapis really it comes
back to commencement date as to where we are — as mocoimemencement date
might be. | am not sure from the documents of whenrtiigiit be given the
significance of the increases. But you did raise suei® moment ago, | think, that
my colleague, Paul and I, there may have been a migiadding. You asked what
would happen in the future with the multiple increasesnerincrease, as |

though - - -
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THE COMMISSIONER: No, no. My thing was from now then it would just be
standard time and a half, time and a quarter, whateliappens to be.

MR RICE: And it would come about, one would assume vhere is movement
in the Retail Trades Award or by the State Wage Caseroe other movement.

THE COMMISSIONER: That was my point.

MR RICE: And | was of the view there would be tha¢ emovement, if you
like - - -

THE COMMISSIONER: Yes.
MR RICE: - - - at that particular time but | dokitow whether Paul was - - -
THE COMMISSIONER: Yes.

MR McDOUGALL: My view is that what Keith said isgtit. That it should now —
we shouldn’t have this problem.

THE COMMISSIONER: No.

MR McDOUGALL: Again, once we have got this settledsteuldn’t have a
problem, should we?

MR MAZENGARB: Not at all, it just settles it. Jufshalising all that was set down
and the whole award restructuring process until 1989 and 1991.

THE COMMISSIONER: You mentioned this big increase, durely this be in, a
big increase. Because if the rates are met thenitigmét paying the one and a
guarter per cent, one and a half per cent.

MR McDOUGALL: Can | just say, perhaps, column 1A--

THE COMMISSIONER: Sorry, where are we talking attfou

MR McDOUGALL: Mr Griffin’s, this one.

THE COMMISSIONER: Yes.

MR McDOUGALL: Yes.

THE COMMISSIONER: Column 1A.

MR McDOUGALL: It shows that retail employee gradea®ijch is the standard

shop assistant, grade 2 is 19.27. Currently they are pdygny theoretically,
$13.86. So it is a pretty big leap.
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THE COMMISSIONER: $30.86.
MR McDOUGALL: Thirteen.

THE COMMISSIONER: Thirteen, yes. So what are ydlingeme? You are
underpaying them?

MR McDOUGALL: No, no, no. We are paying them accogdio the award. But
that is a big leap in the award, and that was the i$&ieMe mentioned earlier, that
was all.

THE COMMISSIONER: Yes. No, | understand that. Byaia, | am still in a bit
of a vice here. We have an agreement which everygnedff on. It has now
come to fruition.

MR GRIFFIN: Well, Mr Commissioner, | can’t seevih@anyone can depart from
what was put down at that time, and an answer escapbewnee can go away
from it now.

THE COMMISSIONER: Well, I guess the issue reall§risn your point of view
you need time to raise this with your people.

MR McDOUGALL: That was the only issue, because atqieople weren't in
retail at the time that Keith Rice and | and, no dpBlaul were around in 1990 and
that’s the only issue | raised, Mr Commissioner. amaet’s your choice. | agree
with everything Paul said. | haven't had any problems thithway he has presented
his case.

THE COMMISSIONER: Okay.

MR McDOUGALL: And I think Mr Rice is quite correct,ewneed to be sure of
what the commencement date is.

THE COMMISSIONER: Yes. Well, I guess that’s theuis, is the commencement
date. Now, your argument would be?

MR GRIFFIN: Well, in accordance with what happenedhttat it would be from
the first full pay period following your decision until - -

THE COMMISSIONER: Okay. Now, can anyone argue agaagft

MR MAZENGARB: Commissioner, | am quite happy now Imavheard your
response to my issue, and again, | didn’t mean to take usaooaky path - - -

THE COMMISSIONER: No.

MR MAZENGARB: - - - but it was an issue | thought negtle be agreed.
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THE COMMISSIONER: No, it's an important one.

MR MAZENGARB: On behalf of the chamber | will be ping a number of
submissions and alluding to a number of issues which haeads been alluded to
by Mr Griffin on behalf of his organisation and probably jpua more succinct
manner than what | am going to say. But for the ctersty of my submissions and
for the integrity of the submissions | will repeat saimags that he has said.

THE COMMISSIONER: Fine.

MR MAZENGARB: As has been indicated by Mr Griffin, Nlommissioner, there
were extensive negotiations over a range of issuesah@iriffin has alluded to
during the latter parts of 1990. My research indicatdghioge negotiations took a
period of about eight to nine months and they were weensive, as | understand it.
Mr Griffin has referred to some of the commentary thas made at the time by
various sides of the table relative to those negotiatidi®se negotiations resulted
in an agreed position being put to the full bench of tremBaian Industrial
Commission as it was constituted at that time. | dagfiee with Paul to a very
slight degree, my understanding was the full bench mgavas on 19 December
1990, not actually 20 December 1990. That was the date of tissodecBut
nothing hangs on that. The agreed position - - -

MR GRIFFIN: It says the 2 Mr Commissioner.

MR MAZENGARB: That's the date of the decision. Tdgreed position was
achieved following concerns expressed by the employers &tk at the then
penalty rates applying to retail employees who may kenmedto work on evenings
or on Saturday shifts. For instance, the rate dirtieefor an employee working a
Saturday shift as part of their ordinary hours, not overtiwas double time. So an
employee working Saturday was going to get paid double timetbhwegh it might
have been paid their ordinary hours. It was acknowledgeu dime by the
association, the union, that such penalty rates due imthment introduction of
extended trading hours would be reduced.

There was an acknowledgement by the union at the tiateéhére would be a
reduction in those hours — sorry, in those penalty rdtesas agreed by all parties
that employees engage pursuant to the award at thastimogd not suffer any
reduction in their conditions, certainly no reductiothair income, and to ensure
that there was a so-called level playing field so evegywas on the same plane, so
to speak. It was agreed at the time that applicable paaddty in the award at that
time be converted to dollar amounts as distinct froernpgnalty rates. And that they
be frozen to ensure this fairness and equity so enseipetple didn’t lose out on
their salaries or their wage rate at the time.

As | understand, the parties also agreed that they wotlskeré to vary those frozen
rates either up or down until such time as Thursday anéyriights equated to time
and a quarter and the Saturday rate equated to time atid d kvas acknowledged
that the frozen rates would not be locked in foreved,vaa discussed that in your
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guestioning, they would be locked in for a period of time oRglevantly, such was
reflected on page 3 of the TIC full bench decision imbers 2399 and 2401 of 1990
dated 20 December 1990. And again, for consistency witihdégany submissions

| will read the transcript from exhibit A2 as submitted by SDA, three paragraphs
which read:

An important change is an extension of the spread of ordinary hours both
during the week and on Saturday for the first time. Saturday may be part of
ordinary hours from 7 am to 6.30 pm however penalty rates will be ssqufe

in the future as fixed money amounts and will apply to work performed on
Saturdays and during the late night trading hours. The money amounts
determined will not be made the subject of an application to vary bayil t
eguate with time and one half on a Saturday and time and one quarter for late
night trading.

Commissioner, in an industrial circular to employeis prior to that decision on
20 December 1990 the Tasmanian Confederation of Indussié&syas known then,
stated, as | said, this letter was dated 4 December 1990thrderading Retalil
Trades Award:

A major structural efficiency agreement has been negotiated in the above
award. This agreement, which is subject to ratification by aferich of the
industrial commission on 19 December, is a follow-on from an earliesideci
of President Westwood —

and | understand that was referred to and you have beedgumome information
on that from Mr Griffin —

which required the parties to address fundamental issues such as peresty rat
spread of ordinary hours, minimum rates, adjustments, etcetera. maym
the major items in the agreement provide for the following —

and under a heading of 2 it says:

Penalty rates. As a means of reducing unacceptably high penalty rétés in
award compared to retail awards in other states, the followingham@sm has

been adopted: existing penalty rates for Saturday and late night trading will be
converted to dollar amounts and frozen, and the unions have given an
undertaking not to attempt to adjust these amounts until the Saturday rate
reduces from double time to time and one half, and the late nighHtoateime

and one half to time and one quarter. Sunday and public holiday rates remain
unchanged.

Commissioner, as | understand the application to the yagamended, and |
understand that might be reflected in A3, the originaliegipon, as | understand it,
being varied. | am not quite sure if that has been fibympat to you but | am
addressing, | think it was, A3.
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THE COMMISSIONER: Yes.

MR MAZENGARB: | don’t know whether it was lodged todayhis amended
application, as | understand, merely seeks to removieahen rates and replace
such rates with hourly rates based on calculationsnefand one quarter on
classification rates for rostered work performed on $thay and Friday evenings,
and time and one half on classification rates forerest work performed on
Saturday.

As the application appears to be consistent with thepaand the commission
reached in 1990 | am pleased to advise that the TCCI dbeppose the
application, but | do acknowledge the submissions made bdyiddougall on behalf
of his organisation. It is our view that the applicatimes not offend the wage-
fixing principles or the public interest requirements inltidustrial Relations Act.

If the commission is of a mind to grant the applicatioe TCCI would seek that the
variation to the award take effect from the first fdy period on or after the date of
your decision in this matter. If the commission pésas

THE COMMISSIONER: Thanks. You got anything to say?

MR RICE: Commissioner, we haven’t anything further to atierthan that
presented to you by the TCCI at the present time and we suppsubmissions of
the TCCI in full. Thank you.

THE COMMISSIONER: Okay. Mr McDougall, do you want ty say more?
MR McDOUGALL: No, I think | have made my point quitkear.

THE COMMISSIONER: You have certainly made your point

MR McDOUGALL: Thank you very much.

THE COMMISSIONER: | am trying to be even-handed. allyedon’t see to have
any latitude other than to approve it from the first payogeirom today. Now, |
know that is going to present you with a problem but Itcsee any way out of it and
had you opposed it then perhaps we could have had some atgoenit, but we
haven’t. No-one seems to have opposed it.

MR RICE: We can't oppose it.

THE COMMISSIONER: No.

MR RICE: Because it’'s the way it is.

THE COMMISSIONER: Because it's there, but | agrethwWir Mazengarb, that it
certainly doesn't offend the wage-fixing principles. The jauibterest, other than

the interest of some of your members, might be areis8ut again, | think for the
majority | can’t see it offending the public interegtnd in saying that | can only say
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that | will approve these amendments from the firgtgeriod from today. Sorry
about that, but my hands are tied. All right, okdjank you.

5 MATTER ADJOURNED INDEFINITELY
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