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HEARING COMMENCED [3.04pm]

MR R. FLANAGAN: | appear for the Australian Workers Union Tasmania
Branch.

MR J. O'NEILL: | appear for the Tasmanian Chamber of Commerce and
Industry Limited.

THE COMMISSIONER: Now, are there are any - | am just looking at the
parties and persons bound. Are there any other organisations that have an interest
in this award?

MR FLANAGAN: The AFMEPKIU has an interest in the Fish Aquaculture and
Marine Products Award but, with all respect to that organisation, their presence is
not significant and the carriage of award variations has tended to be with the
AWU in respect of organisations of employees making applications.

THE COMMISSIONER: Thank you.

MR FLANAGAN: So in your view, Commissioner, it is not fatal - - -

THE COMMISSIONER: Doesn't mean we shouldn't proceed?

MR FLANAGAN: Yes, yes.

THE COMMISSIONER: Well, I don't think there is anything on the file from
them that indicates any reason for non-attendance. Perhaps that could be
interpreted in a number of ways, couldn't it - from sharing your view that they are
not particularly significant in this industry, to a lack of resources, to falling under
a bus.

MR FLANAGAN: Correct, yes.

THE COMMISSIONER: Yes, thank you.

MR FLANAGAN: And as the application seeks to improve the circumstances of
employees | would be surprised if they had any opposition in any event,
Commissioner. Commissioner, firstly - - -

THE COMMISSIONER: Well, | haven't heard who is appearing on the other
side, yet.
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MR FLANAGAN: Yes.

THE COMMISSIONER: Thank you.

MR O'NEILL: I have given my appearance.

THE COMMISSIONER: Have you?

MR O'NEILL: Yes.

THE COMMISSIONER: | do apologise, Mr O'Neill. Continue, Mr Flanagan.

MR FLANAGAN: Thank you, Commissioner.

THE COMMISSIONER: 1t is not that you are insignificant - | just don't know
what happened - a lapse of concentration on my part.

MR FLANAGAN: Commissioner, firstly the parties thank the Commission for
accommodating our request for an alteration to the hearing time. There have been
discussions - well, if I can go back? You will recall that on 1 August this year,
consistent with the requirements of the State Wage Case, the Commission
convened a conference in respect of both the Fish Aquaculture Marine Products
Award and the Shellfish Industry Award and it was agreed during that conference
that the AWU would proceed to make application in order to obtain the benefits
provided for by principle 7 of the wage fixing principles and it was agreed that
the TCCI with its members with a view to discussing their response to the
application.

Since that point in time that process has occurred and we are able to inform the
Commission that we propose to move forward by consent in respect of both
applications. So we would be seeking to vary the application to provide for two
steps in the process, if you like. In item one, statement of particulars in the
application to vary the Fish Aquaculture and Marine Products Award, it states
that the applications seeks to delete the current rate of pay for Process Attendant
Level 1, appearing in part 3(2), wage rates of the award, and inserting in lieu
thereof the amount of $431.30. To the extent that we propose to do that in two
steps if it is necessary, then we would seek to vary the application and | have the
form of two draft orders which | seek to tender in respect of that award.

THE COMMISSIONER: | will give those exhibit numbers and we will mark
them Al and A2 - Al being the shorter document?
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MR FLANAGAN: Yes, Commissioner.

MFI #A1 DRAFT ORDERS SHORTER DOCUMENT

THE COMMISSIONER: And A2 the longer document.

MFI #A2 DRAFT ORDERSLONGER DOCUMENT

MR FLANAGAN: If I can explain what the two documents are, Commissioner?
Al varies the Process Attendant Level 1 rate of pay by the amount of $4.15 and it
Is proposed that it become operative from the first full pay period on or after 1
October 2002. You will see quite deliberately in A1, appearing under the heading
Wage Relativity Percentage - there is no percentage which appears next to the
Process Attendant Level 1.

THE COMMISSIONER: Well, does that get in there in stage 2?

MR FLANAGAN: It does, yes. The current percentage - and | will tender a
copy of the recent State Wage Case variation to demonstrate it, provides for a
relativity of 76 per cent. However, in applying the minimum wage, the
relativities are distorted so when you go to A2 you will see that there is a further
variation of $4.15 to the Process Attendant Level 1 and that establishes the wage
relativity at 82.14 per cent. Now, the other aspect of A2 is that it inserts into the
award the minimum wage clause as specified in the State Wage Case and that
becomes operative from 1 April. So it is a two stepped process and it is designed
to take into account the fact that in this industry this award is observed.

It is not a paid rates award, it is @ minimum rates award but it is observed and
there are hundreds of employees which work under this classification in the Fish
Aquaculture and Marine Products Award. So it is not an academic exercise. So
that is what we deal in respect of the Fish Aquaculture and Marine Products
Award and before I move on you will see that we have - - -

THE COMMISSIONER: And the total increase - - -

MR FLANAGAN: s $8.30.

THE COMMISSIONER: Is $8.30 - and no doubt I will be addressed as to why it
needs to be in two stages.
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MR FLANAGAN: Yes, | will take you to that. The - - -

THE COMMISSIONER: Apart from the fact that you have agreed that it should
be.

MR FLANAGAN: Yes. If I can also simply refer you to the document which |
have tendered which shows order number one of 2002 in respect to the Fish
Aquaculture Marine Products Award. You will see that it identifies - - -

THE COMMISSIONER: | will give that a number as well - make that A3.

MFI #A3 FISH AQUACULTURE MARINE PRODUCTS AWARD
ORDER NUMBER ONE OF 2002

MR FLANAGAN: You will see that A3 identifies the current wage relativity for
the Process Attendant of 76 per cent and the weekly rate of pay at the moment of
$423.10, thus by going to $431.40 there is a difference of $8.30 a week that the
parties seek to address through this application. 1 will speak to that but that is
what we are attempting to do - and should we deal with the Shellfish matter
simultaneously?

THE COMMISSIONER: Are the arguments and the circumstances pretty well
the same?

MR FLANAGAN: Yes, it is the same position.

THE COMMISSIONER: Well, why don't you just say from now on the award -
if that is right with you, Mr O'Neill?

MR O'NEILL: Yes, that is fine, Commissioner.

THE COMMISSIONER: ---and we will just take it that it applies to both
applications.

MR FLANAGAN: Well, I will go through the same process in respect of the
Shellfish Award then. 1 will tender a copy of order number one of 2002.

THE COMMISSIONER: | will mark that A4.
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MFI #A4 COPY OF SHELLFISH AWARD ORDER NUMBER ONE OF
2002

THE COMMISSIONER: We didn't actually address this at the beginning, but 1
take it that both the parties are content for the matters to be joined?

MR FLANAGAN: Yes.

MR O'NEILL: Yes, thank you.

THE COMMISSIONER: Thank you.

MR FLANAGAN: You will see in A4 again, Commissioner, that the Shellfish
Farm Attendant Level 1 has a base rate relativity of 76 per cent and a rate of pay
of $423.10. So again, there is a gap between the existing rate and the State
minimum rate of $8.30 - so as is the case in the Fish Aquaculture and Marine
Products Award, the parties propose a two phased variation and | will provide
you with a copy of what is proposed there.

THE COMMISSIONER: A5 and A6. Again, the short one being A5 and the
longer one being A6.

MFI #A5 PROPOSAL FOR TWO PHASED VARIATION TO AWARD -
SHORT DOCUMENT

MFI #A6 PROPOSAL FOR TWO PHASED VARIATION TO AWARD -
LONG DOCUMENT

MR FLANAGAN: If I can take you to A5, Commissioner, you will see again in
A5 what we seek to do is to delete the current rate of pay and insert a variation to
the base rate of pay and the weekly rate of pay which has the effect of increasing
that rate by $4.15 per week. On the second page of A5, you will see under the
heading Classification Descriptors, the percentage has been removed. In AS,
similar to the previous position - A6 identifies the new relativity for the Shellfish
Farm Attendant Level 1 as 82.14. It increases the rate of pay at the base rate and
at the weekly wage rate by $4.15 and it is proposed that that second rate of - or
that second variation also include the required minimum wage clause, together
with an operative date of 1 April 2003. So if I can first take you to - - -

THE COMMISSIONER:  Sorry, just before you move on. So the 1 April
movement, would that be another application?
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MR FLANAGAN: In our view no. The State Wage Case - and | will take you
to it, indicates that there must be an application, a separate application, following
the conference convened by the Commission to give effect to the state minimum
wage. This application seeks to give effect to that state minimum wage and this
is the mechanism by which the parties have agreed to go down that path. Unlike
the minimum rate adjustment process which very specifically requires separate
applications at each stage, the State Wage Case does not identify that as a
requirement. So we have got an application - - -

THE COMMISSIONER:  So in your draft order for the Shellfish Industry
Award, have you got one A6 which refers to 1 October 2002. Where is the one

MR FLANAGAN: Thatis 1 April, A6, 1 April 2003.

THE COMMISSIONER: Well, the one that | have got, the A6 that | have got
says 1 October 2002.

MR FLANAGAN: Okay. Well, there may be some difficulty with what | have
handed up. Can | tender an amended A6?

THE COMMISSIONER: Yes. Let me just have a look at fish aquaculture and
make sure that we have actually got the all the relevant dates tendered for those.
Yes, | have for fish aquaculture and I think we are now right for shellfish.

MR FLANAGAN: So that if I can just clarify - A1?

THE COMMISSIONER: Yes, Al is 1 October 2002 for fish aquaculture.

MR FLANAGAN: And A2?

THE COMMISSIONER: Is 1 April 2003 for fish aquaculture and marine
products.

MR FLANAGAN: A5?

THE COMMISSIONER: Is Shellfish Industry Award, 1 October 2002; and A,
I still have one that says 1 October 2002. A6 still says 1 October 2002.
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MR FLANAGAN: The last document | handed up | am certain identified 1
April.

THE COMMISSIONER: | have two A6s now and they both say 1 October.

MR FLANAGAN: | will give you a third one.

THE COMMISSIONER: Okay. There is a problem with that, Mr Flanagan.

MR FLANAGAN: Yes, there is, thank you, Commissioner, quite right. There is
an oversight in A6, at the end of A6, that identifies an operative date of 1 April,
but under the heading Clause 1, Wage Rates, where it refers to 1 October, it
should refer to 1 April. 1 apologise to the Commission for any confusion that has
caused and would seek leave to amend the application to give effect - - -

THE COMMISSIONER: So clause 1(a), after the word “classification™ it should
read "1 April 2003."

MR FLANAGAN: That is correct, yes.

THE COMMISSIONER: Okay. Thank you.

MR FLANAGAN: Thank you, Commissioner. If | can then address the
Commission on the relevant considerations, section 35(1)(b) of the Act provides
the Full Bench of the Commission to make an award or to prove an industrial
agreement in respect of making provision or altering a minimum wage that is
payable to adults without the regard to work performed; and, consistent with that
requirement, in the State wage case of this year, the Full Bench observed on page
6 under paragraph 16:

The application to introduce the Federal minimum wage into awards was
not opposed by the TCCI where the award rate is presently at the level of
the Federal minimum wage or in excess therefore. Nevertheless, we are of
the view that the application requires further consideration in as much as
the current provision in awards is not consistent. During proceedings a
number of issues which were identified which may require attention, to that
end we determined the following:

And at the third dot point under paragraph 16 it identifies that:

Pursuant to the provisions of section 35(1)(b) of the Industrial Relations
Act 1984, the Act, the minimum wage will be $431.40.
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It then goes on on the following dot point to say:

In respect to awards, where the lowest adult weekly wage rate prescribed
therein is less than $431.40 that each member of the Commission will, in
their respective area of responsibility, convene a conference of the parties
who have a statutory or registered interest in each of the awards that fall
into the categories specified above.

Then it goes on to say:

Those conferences will consider -

and it identifies a number of matters but, specifically, in point 2 it says -

the specific conditions prescribed in the award and the effect and any
additional cost, if any, that may result in the introduction of a minimum
wage of $431.40.

And it also says in point 3:

...as a part of that process, whether or not the particular circumstances of
the award warrant the phasing in of the minimum wage over a period.
However, we are of the view that within a period of no longer than three
years all of the awards of the TIC will reflect a minimum wage amount,
being the same as the Federal minimum wage.

So those were the matters to be dealt with in conference and, consistent with that
obligation, on 1 August the Commission, as currently constituted, convened that
conference. In the course of that conference it was recognised by both the AWU
and the TCCI that these are awards which are relevant to the industry in the sense
that they are awards which are observed. The level of enterprise bargaining
within the scope of the Fish Aquaculture and Marine Products Award and the
Shellfish Industry Award is minimal when compared to the level of industrial
agreements or enterprise agreements that may occur in other sectors.

The general position is that people are employed pursuant to these awards and
paid pursuant to these awards. So, in coming up with the phasing-in
arrangements, the parties have had regard particularly to point 2 and point 3 of
paragraph 17 of the reasons for the decision by the Full Bench of the
Commission. But I think the other thing that we need to address the Commission
on is clause 7, the State minimum wage, that is, principle 7, State minimum wage.
It says:
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In accordance with the July 2002 State wage case decision, awards will,
subject to the conditions specified in that decision -

and, with respect, we would say that we have dealt with the relevant conditions
specified in the decision -

be varied to provide for a minimum wage rate for full-time employees of
$431.40 per week, and for junior, part-time and casual employees
proportionate adjustment subject to the following: the operative date will
be no earlier than the date of the variation to the award.

Well, in the circumstances of this particular application the proposed dates of
variation are 1 October, which is some three weeks out; and then, subsequent to
that, 1 April, so it will satisfy the requirements of clause A of principle 7. Then in
clause B and C the commission requires that a separate clause be inserted into the
awards under the hearing Minimum Wage. You will see that, consistent with that
requirement, A6 places that clause into the Shellfish Industry Award, and A2
places that clause into the Fish Aquaculture and Marine Products Award, so the
parties have satisfied that requirement of principle 7 of the State wage case as
well.

The additional matter which the Commission needs to take into account, in our
view and submissions, is the requirements of section 36, that the Commission
must be satisfied of the public interest. The spirit of what the parties have done or
proposed to do is to put to the Commission a scheme which sees the award
brought into line with the State minimum wage. It is done well and truly within
the time-frame required by that principle, ie, the three years rather than it being a
three-year phasing in period.

The parties have agreed to give effect to it until April of next year - eight months
or thereabouts, and having regard for particularly point 2 and point 3 of paragraph
17 of the reasons for the decision in the State wage case, together with the
obligations on section 36, the parties have attempted to make that move forward
in circumstances where it will have an effect on many hundreds of employees in
the industry but to do it in a way which takes into account the cost impact on
industry and minimises that cost impact in a responsible way. So, in those
circumstances, Commissioner, the parties, by consent, would seek that the
Commission approve the applications as sought and varied by Al, A2, A5 and
A6 before you today. If it pleases the Commission.

THE COMMISSIONER: Yes, thank you. It is probably more in Mr O'Neill's
court than yours, Mr Flanagan - in the decision of the Full Bench in the reasons
for decision at paragraph 17, | think, why one of the dot points requires the
Commission to look at the specific conditions in the award and the effect of any
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additional costs which you have done to a certain extent when you have referred
to the number of employees, dot point 3 says, as part of that process, whether the
circumstances warrant the phasing - and | think perhaps that needs to be explored
just a little bit more - Mr O'Neill, I will hear from you.

MR O'NEILL: Thank you, Commissioner. Well, firstly, TCCI consent to the
submissions as put to you by Mr Flanagan today in both applications. We submit
that these applications are in accordance with the State wage case decision of July
2002 and that it is in accordance with section 36 of the Industrial Relations Act in
that it satisfies the public interest. We consent also to the operative dates being
phased in at 1 October and 1 April of next year. The main reason for the phasing
in of these two applications is clearly the impact of the industry.

I think Mr Flanagan did briefly allude to the fact that a significant number of our
members have employees at that initial classification because of the nature of the
work. There is a high degree of casualisation due to the nature of the work and,
therefore, the numbers of employees at both level 1 classifications in those
awards is high. It was certainly the view of our members, once put to them, that
they would certainly prefer the application to be phased in over the period of
time. As Mr Flanagan has put to you, and we consent, that in no way offends any
of the principles contained within the State wage case, nor section 36 of the Act;
and, on that basis, we put it to you that these applications be approved. If it
pleases.

THE COMMISSIONER: Thank you.

MR FLANAGAN: If I can just make an additional comment, Commissioner? If
this was an award expressed as a minimum but one where it was an industry
which had a significant level of regulation by either industrial or enterprise
agreements, or it was an industry where there was substantial overpayments, then,
in that case, it would be the union’s view that it would not be appropriate to phase
in the gap between the existing rate and the minimum rate. But that is not the
case with this award. It has a real impact. It has a real cost impact.

The seasonal nature of the work is such that we do have a lot of people coming
through each season who have not previously worked in the industry. Sometimes
they will get the three months up; many times they won't, particularly in wild
fisheries covered by the Fish Aquaculture Marine Products Award. So, having
regard for the fact that it is real, the cost is real, that is the only basis upon which
the union has consented to the phasing in arrangements. If it pleases the
Commission.

THE COMMISSIONER: Thank you for that. Yes, that is helpful and it is just,
as | said, the two dot points are separate. There is one that looks at the cost and
the other one looks at, as part of that process, whether the circumstances warrant
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the phasing in, but you have described the circumstances. Did you want to add
something?

MR FLANAGAN: Yes. If I could just seek a point of clarification - and perhaps
we could just go off the record to do that?

THE COMMISSIONER: Yes. Can we go off the record? Thanks.

OFF THE RECORD [3.36pm]

RESUMED [3.39pm]

THE COMMISSIONER: We are hack on record.

MR FLANAGAN: Thank you, Commissioner. The other observation we need
to make or leave we need to make to amend what is before you is in respect of A2
and A6. It has just become apparent that the relativities which are appearing in
A2 and A6 of 82.14 should, in fact, be a relativity of 78. So if | can take you
firstly to A2, under the first variation, where the process attendant level 1 is
identified as 82.14, that should say 78 per cent. So that is the only variation
which is required to A2.

Then in A6, if | can take you to that, again, shellfish farm attendant level 1 has a
relativity of 82.14 that should say 78; and on the following page, under the
heading Classification Descriptor, where it says 82.14, that should say 78 per
cent.

THE COMMISSIONER: Do you agree with that amendment, Mr O'Neill?

MR O'NEILL: Yes, I do, thank you, Commissioner.

THE COMMISSIONER: Thank you.

MR FLANAGAN: So having identified those errors in the amended schedules,
we would simply seek that the Commission approve the application, as sought by
the parties, by consent.

THE COMMISSIONER:  Thank you. Well, I indicate to the parties that the
awards will be varied in the manner sought and also from the operative dates
sought according to the amended draft orders submitted today by the applicant



union, and that is according to exhibit numbers A2 and A6, and Al and A5. The
decision will issue in due course. The matter is adjourned.

ADJOURNED INDEFINITELY [3.40pm]
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