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HEARING COMMENCED [10.05am] 
 
 

PN234 
THE COMMISSIONER:   Yes, good morning.  Who do I look to;  
Mr Flanagan, what is the position? 
 

PN235 
MR FLANAGAN:   Thank you, Commissioner.  Commissioner, in respect of 
this matter on the last occasion that the parties were before you we tendered a 
document titled AWU5 and went through that document indicating the matters 
which were agreed in principle - - -  
 

PN236 
THE COMMISSIONER:   Yes. 
 

PN237 
MR FLANAGAN:   - - - and the things that required assistance.  What we 
propose to do today is to go into conference and see if we can work through 
those issues.  We will need the assistance of the Commission otherwise we 
wouldn't be having a conference.  Ultimately in terms of where we are at, from 
the AWUs perspective we would like to attempt to get resolution on any 
outstanding matters today.  All of those things which are agreed, as I 
understand it, the Australian Mines and Metals need to confirm with their 
members but the way we would seek going forward is that following that final 
consultation with the employers that the award should be made for those 
matters which are agreed and any matters which are outstanding either 
arbitrated or dealt with as leave preserved, depending on what the view of the 
parties are but we are that close, and certainly closer than we have ever been in 
the six or seven years I have been dealing with this matter, and the 15 years it 
has been going. but we don't want to lose the momentum. 
 

PN238 
THE COMMISSIONER:   No.  Mr Hanisch, do you want to add anything to 
that? 
 

PN239 
MR HANISCH:   If the Commission pleases.  Look, I have a bit of a concern.  
I guess I probably have a slightly different opinion on that in that regard.  
There are a number of issues that we have just had some discussion about that 
concern me in relation to the maintenance tradespersons.  I won;t be agreeing 
to any award at this stage until such time I have those issues sorted out.  If the 
Commission pleases. 
 

PN240 
THE COMMISSIONER:   Mr Mayes? 
 

PN241 
MR MAYES:   Yes.  Look, I have got the same position as the AMWUs, Mr 
Hanisch has.  Unless we can sort out the trade issues certainly we wouldn't 
today be seeking for the award to be put in place and the trade issues being put 
aside as a reserve matter. 
 



PN242 
THE COMMISSIONER:   So just so I understand that.  Your position is that 
you - if the trades issues are not sorted that you are not proposing an award 
being made but the trades issue would be set aside;  is that what you are 
saying? 
 

PN243 
MR HANISCH:   No, I would be seeking to resolve the trade issues before the 
award actually gets put in place. 
 

PN244 
THE COMMISSIONER:   Right, okay.  Mr FitzGerald? 
 

PN245 
MR FITZGERALD:   Yes.  Just before we move onto that, Commissioner, I 
have got a slight difficulty for a bout three-quarters of an hour this morning and 
I understand Mr Flanagan is okay with a brief adjournment, I am not wanting 
to delay that at all.  I apologise for that but it was something which came up 
outside my control as often these things do but I understand Mr Flanagan is 
okay with it, I am not sure about the other two gentlemen, but just prior to that 
issue - so I would need to leave here about 10 to, if I could, and then I will be 
back about 11.30 or so, if that is not going to inconvenience the parties too 
much. 
 

PN246 
In respect to the progress of the matter I agree with Mr Flanagan that we are 
closer, certainly.  The difficulty I have had, of course, is a range of other 
matters that I am sure other parties have had as well and when there are matters 
on of disputes and the like, we have to deal with those immediately.  We have 
had some initial briefing with members but the difficulty which I had was that 
the proposal which I received from the trades unions was reasonably late in the 
piece so it was difficult to put that to members and get some firm position but 
there appears to be a difficulty in respect to the trades issue.  I am happy to talk 
about that in conference.  I think it affects Mr Flanagan's position as well, it 
seems, and without putting the difficulty on record at this stage I am happy to 
debate that in conference. 
 

PN247 
THE COMMISSIONER:   We will adjourn into private conference. 
 
 
OFF THE RECORD [10.10am] 
 
 
RESUMED [1.15pm] 
 
 

PN248 
THE COMMISSIONER:   During the adjournment I have met with the parties 
in private conference and it is pleasing to say that we have made substantial 
progress to the point where all outstanding issues appear to be resolved or at 
least have a mechanism by which they will be resolved.  There are a couple of 
points that I would like to put on the record, if it may assist the parties.  Firstly, 



in relation to the trades group of classifications a proposal has been developed 
whereby the base tradesman level will commence at a rate of 576.50 which 
corresponds with an appropriate classification or corresponds with group 7 in 
the proposed classification structure for underground mining. 
 

PN249 
A proposal has been put forward whereby there will be a separate section for 
the trades group of employees based around that particular level for the 100 per 
cent with increments above and below, 5 per cent increments, consistent with 
the structure in the metal industry award.  That structure, I think, is eminently 
sensible and has my endorsement and I would encourage the parties to follow 
through on that basis.  There are consequential adjustments to apprentices rates 
of pay and adult apprentices rates of pay.   

PN250 
In terms of the electricians licence allowance that particular clause is found 
generally in clauses dealing with electrical tradesmen and again has my 
endorsement and should the matter go to arbitration it would need a convincing 
argument to go forward as to why that should not apply so again I would 
encourage the parties to adopt that proposal as has been advanced. A similar 
arrangement or similar observation applies in relation to the underground mine 
work and I would emphasise that we are dealing with a minimum rates award 
and that is a quite different kettle of fish than an enterprise agreement. 
 

PN251 
Under an enterprise agreement it is likely that an underground allowance 
would be wrapped up into the salary arrangements which would apply but in 
terms of a minimum rates award that particular clause is founded, as I 
understand it, in the Metal Industry Award.  It makes sense and it has my 
endorsement.  In relation to the clauses that come under the general description 
of facilitative clauses I would make the following observations that this clause 
be re-drafted to reflect the following principles:  Firstly, that the facilitative 
arrangements accommodate both a majority of employees and individual 
employees.  In other words you can have an agreement between an individual 
and an employer, and you can have an agreement between a group of 
employees and an employer provided that the majority provision rules. 
 

PN252 
It follows from that that in the case where there is an agreement between the 
majority and the employer then an individual would not have the right of veto 
against that particular agreement and thirdly, that where a facilitative proposal 
is put forward an employee may request the involvement of his or her union 
and such union will be given a reasonable opportunity to participate in the 
negotiations. Again it is inherent in that that provided the other rules relating to 
reaching agreement are observed a union does not have the right of veto 
against the implementation of an agreement which has otherwise been properly 
reached. 
 

PN253 
There are a range of other issues that have been agreed between the parties.  I 
understand Mr Mayes has "volunteered" to take on the somewhat onerous task 
of finalising the award clauses.  This matter will be set down for hearing and 
hopefully finalisation at 9.30 on 12 November.  The parties are at liberty to 



request the involvement of the Commission prior to that date should it be 
necessary to resolve any outstanding issues but given the progress we have 
reached today hopefully that won't be necessary.  Is there anything further for 
the record? 
 

PN254 
MR FITZGERALD:   Just, Commissioner,  I thank you for your assistance 
today and also for accommodating my other commitments but just one point, 
our agreement of course, is subject to a meeting of members which I intend to 
call prior to the next hearing but I will be hoping to expedite the whole issue 
from here on. 
 

PN255 
THE COMMISSIONER:   Thank you. 
 

PN256 
MR FLANAGAN:   Commissioner, likewise, the unions thank the Commission 
for its assistance this morning in working through these issues and it certainly 
has taken us a long way forward.  In respect of that position by Mr FitzGerald 
we accept that he needs to go back to his members to confirm their position on 
these issues, however, what we would request is that if the in-principle position 
which has been reached today and which was detailed on the record on the last 
occasion the matter was listed, if there is some deviation from that in-principle 
position that the matter be re-listed on short notice for further conciliation prior 
to 12 November.  If it pleases the Commission. 
 

PN257 
THE COMMISSIONER:   Yes, certainly.  Mr Hanisch, do you have anything 
to add? 
 

PN258 
MR HANISCH:   Yes, I support the views of Robert Flanagan and the AMMA 
group.  We respect the fact that AMMA needs to go back to their members and 
consult with them.  Likewise with us, we will be consulting with some of our 
members too.  Thank you. 
 

PN259 
THE COMMISSIONER:   Thank you.  Mr Mayes? 
 

PN260 
MR MAYES:   I would like to support the other colleagues in this and thank 
the Commission for its assistance today. 
 

PN261 
THE COMMISSIONER:   Very well.  Well, on that basis we will adjourn until 
12 November or earlier if necessary.  Thank you. 
 
 
ADJOURNED UNTIL FRIDAY, 12 NOVEMBER 2004 [1.25pm] 
 


