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THE DEPUTY PRESIDENT: Thank you. Changes in appeasrare there any?
You did appear on the very first day, Mr Pyrke, | think.

MR D. PYRKE: Yes, Deputy President, | have appeared®dficsome of those
matters but probably not all the ones which pertaingégtiblic service generally so
| certainly appear in respect of those matters.

THE DEPUTY PRESIDENT: Thank you

MR PYRKE: We don't have any interest in the hedipartment, though, so | will
probably refrain from appearing there.

THE DEPUTY PRESIDENT: Thank you.

MS S. GOLDFINCH: Commissioner Shelley, | beliekere is a bit of confusion
about my appearance.

THE DEPUTY PRESIDENT: Mr Lynch is being you todayhink, but - - -

MS GOLDFINCH: Yes.

MR LYNCH: | am happy to hand it back.

MS GOLDFINCH: lam- - -

THE DEPUTY PRESIDENT: So you are representing thdthi&services Union.
MS GOLDFINCH: Health Services Union of Australinahk you.

THE DEPUTY PRESIDENT: So therefore, Mr Lynch, yoe anly representing
the CPSU today.

MR LYNCH: That’s correct, thank you.

THE DEPUTY PRESIDENT: Okay, thank you. That's@kay, now, since we left
this matter on 28 March | take it that there have lbszussions of this, Mr Baker.

MR P. BAKER: Well, there have been discussionssdrd There have been a few
emails flying around and | can confirm that we are in sitpm this morning to add a

little bit more to the award. So with that | hand up dtdvaich has been previously

circulated to the parties.

THE DEPUTY PRESIDENT: Now, we had had a previous exhibit

MR BAKER: Yes.

THE DEPUTY PRESIDENT: - - - but | can’'t seem todf it marked in the file so —
| think you handed up an award that was missing, a drafividmimissing in fact.
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MR BAKER: Yes, | think you may be correct, Deputy Piesi.

THE DEPUTY PRESIDENT: Yes, and that was MASSA exhibso we will make
this MASSA exhibit 2.

EXHIBIT #2 MASSA

MR BAKER: Perhaps if | just take the Commission tigb the document just
explain to you what we are proposing to do this morning.

THE DEPUTY PRESIDENT: Yes.

MR BAKER: ltis in relation to Part VI, leave wiitholidays with pay. To
commence with we have varied the title of the clduse it is now holidays with pay
as opposed to simply holidays. Secondly, the refeseta section 75(1) of the State
Service Act ‘84, and section 75(4) of the 84 Act have beetaced with the current
sections of the State Service Act 2000. And finally tleeeproviso that in 1994
employees in the area which previously received a Shayhbliday in Devonport
etcetera, has been deleted as that clause in na leelgeant. So those are the only
changes we have made to holidays with pay.

| should place on the record for the Commission’s fieti&t | understand, or | am
advised, that there are employees within the North At area who, in fact, have
the Agfest holiday in lieu of Show Day at the presene and it is simply not our
intention to seek to vary that arrangement. As favesre concerned that is a local
arrangement that works perfectly well, and from our pointiew it will continue

into the future. In respect of recreation leave, weehput together a new recreation
leave clause which is based upon the existing minisairedtion 2 and also some
other bits and pieces which we have derived from otheraneleawards. It will be a
new clause 5 that provides an entitlement to recreatiesnze and there are three
parts to that.

One is, if you like, as a day worker who receives 20 déyscreational leave. Two
provides for five additional days for a seven-day shift wodsedefined, and the
third one is for an employee who may be engaged forop#ne time as a seven-day
shift worker. And then over the page it talks about pame-employees. Casual
employees are not entitled to recreational leavéheh provides for a payment for
the period of rec leave. There is the calculatiarife continuous service and the
accrual of recreational leave. We talk about the mamiraccrual of recreation
leave. There is obligation on the employer to enedslecational leave to be taken
which is something new. Over the page there is the &spersonal leave.

Requirements during rec leave, there is a proviso thateehables the employer to
re-credit that employee with recreational leave wiieméng a period of rec leave

personal leave is accessed. There is an allowarmeegaid on termination and we
also now provide at subclause (h) that the employsenoa request part or whole
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of the accrual of leave in advance. And then theagpovision that allows now for
the time of taking the leave. So it is fixed, a periodexaeeding six months from
the date when the right to recreational leave isusttbut not less than four weeks
notice of the employee. There is then a provisdane which goes to the closure of
State Service offices. As the Commission would be ewitate Service offices
generally close down between Christmas Day and NewsY2ay inclusive, so that
is now provided for in the award.

And finally, at clause (k) payment in lieu is prohibited. dAmally, Deputy
President, there is a new clause, jury service, whiderised from the MD and the
only changes to that are a couple of minor word changesidiee the clause read a
little better. So they are the three clauseswatvould propose to insert into the
general conditions of employment award as part of tigging process.

THE DEPUTY PRESIDENT: Now, are these all thewstajuo?

MR BAKER: Yes, Deputy President. Well, certaitihg holidays with pay is status
guo, nothing has changed. In relation to the jury servie¢ghhe status quo, and
the recreational leave, the current clause in my Vikat is the ministerial direction,
is somewhat deficient in that it doesn’t provide a nunabéhings. This clause
actually provides a number of additional benefits to epgss.

THE DEPUTY PRESIDENT: But closure of the Statev@er offices for
example - - -

MR BAKER: Yes.

THE DEPUTY PRESIDENT: - - -is it currently the@imstances that an
employee can be compelled to take their leave duringoghvad. | mean, that is
certainly not the way that it works in the departmeanwhich | work, for example.
Maybe it is not officially closed, that might be tthéference.

MR BAKER: 1think that might be the difference.

THE DEPUTY PRESIDENT: There is an element of véduyism about whether
or not you work those three days.

MR BAKER: Well, there is to my knowledge. Wetllis an interesting issue,
Deputy President, to my knowledge it is mandatory that peakéethe leave during
those three days. In fact, | would — well, that is wthatministerial direction
provides for so — but | am aware that not everybody take® léuring that period. |
am aware that there are certain offices which are,ag&hthere are literally
thousands of employees who are — well, not thousanddrdulsof employees who
are required to work during the period, so for them thene islosedown.

THE DEPUTY PRESIDENT: Yes, well, again, this is jrstm personal
knowledge. There is an assumption that the leavéeas taut you can decide to opt
not to take that leave and notify the pay office accwylg
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MR BAKER: Deputy President, this is part of the probleennow have where we
have a ministerial direction, and it was written mamgny moons ago, and there are
different prescriptions that arise in agencies from tioneéme. The thing to do is to
provide a uniform application across the service and, agd imdicated, the
ministerial direction currently provides that leavéoide taken at Christmas if the
office is closed down. 1think it is 2.3 or something likat.

The other thing, of course, with the ministerial directis it does provide for leave
to be taken in one hit. Now, | am not too sure thetias that anyone was obliged
to actually take their annual leave in one block so — thihk the other thing |
should put on the record, and My Lynch might have discosgbout this, if the
clause in some way or another is inaccurate theryd said to Mr Lynch and Mr
Lynch agrees with, then we will come back and chandpiityve have got to make a
start.

THE DEPUTY PRESIDENT: Okay. And you just want ttasbe in the form of a
draft, you are not asking for another consolidatiornigtdtage.

MR BAKER: Not yet. |think we will do that on the xteround. It is my intention,
and | spoke very briefly to Mr Lynch this morning, that st®uld do the hours of
work and the overtime provisions, and | think that wiljlage us in some vigorous
debate | would think.

THE DEPUTY PRESIDENT: So it is another interim can just with an order in
relation to the matters that are contained in thiskatxhi

MR BAKER: Yes, Deputy President.
THE DEPUTY PRESIDENT: Thank you. Mr Lynch.

MR LYNCH: Deputy President, | would support the applicatioade today as it is
in the only logical way we can seem to move forwardtos. While we are
confident that the holidays with pay clause accuratdlgats both entitlements and
customer practice at present, the issue that was i@ieadd Agfest is that there are
certain councils, as | understand it, who determine wnettshow Day is taken or
whether it is an Agfest Day. | am thinking as faCagular Head, because they
don’'t have a Show Day they take a day for Agfest ahlaalel down for that. So |
am confident that clause won'’t create any problems folLikgwise, the jury
service, it's more a reflection of what is occurriran

The problem with the rec leave is that we are takingnastarial direction, which
would have been a document that was drawn up virtually wittengultation. It is
something that is determined by the Minister and put otathle. And | guess if we,
at this stage, have any disagreement with that weaane to this place and argue
that. We are building that in now — into an award daasd | think you have gone
to — certainly the clause that gives me the most carisg¢he clause around the
closure of the State Service offices. The custom ipgas | understand it, and the
words as they appear in the ministerial direction nowige the employer the right
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to close down the offices and where those officeslased that employees do take
rec leave or other accrued entitlements to coverpi@dd.

| am also aware, however, that there are a myriaghgt in which that is applied.
Certainly it seems to me, even in agencies wheradgbacy generally closes over
that period, senior staff tend to be given an optidhefe is work that they need to
perform they would still come in and work over that geri If there are projects
which are ongoing over that Christmas, New Year petied there is an expectation
from the employer that people would continue to work ¢kat period. So

whilst - - -

THE DEPUTY PRESIDENT: And there’s the situation whhere’s skeleton staff.
| mean, who gets directed to work or not work, it's natadter of it being totally
closed, just partially closed.

MR LYNCH: Yes, and that brings us to the problem thatnow have, as an award
clause it will now be read as an entitlement andetfbee | think there’s the potential
here both for employees and employers to not get theompt outcome because an
employer may determine that an agency closes witkxpectation that some groups
will continue to work because they always have. Andéhmeople might point to

the award and say, “Well, hang on a minute. If youchrging this agency, | have an
entitlement to take those days off”. And vice verka,dgency may have an agency
where there is no intention to close down, your ServVias-type place, where the
agency doesn’t declare that but really does just wanttekeaff where employees
may say, “l want to continue to work.”

We have had some discussions around this and | belieme&d:to — I'm
comfortable that we need to deal with this matter withenaward and it needs to be
clarified, but I think we probably need some clearer pingshere. So | would be
processing that we look at how and when — you know, thedsre be some
declaration by head of agency that an office would beedl@r that they would
request certain people to work and what their entitlemeotsd clearly be if they
were required to work over that period.

THE DEPUTY PRESIDENT: Yes, | think | agree that thprobably needs to be
some provision in there that deals with the circuntsanhat you have just
described, because some people have a history of looking atvaiding being
completely intransigent - - -

MR LYNCH: Absolutely.
THE DEPUTY PRESIDENT: - - - and so there’s — you kntweye’s no — there
needs to some ability within the award for somethingguite so black and white to

be the circumstance, yes, | think.

MR LYNCH: Yes, | guess the question is whether wecarafortable enough
knowing that we are not going to run into this for a feanths yet to - - -

.T13077/2008 9.4.08 P-24
©Auscript Australasia Pty Ltd 2008



10

15

20

25

30

35

40

45

THE DEPUTY PRESIDENT: Not for eight months.

MR LYNCH: - - -to go with the clause as it stamdth us having an understanding
that we clearly have to come back and amend (j) aéstage, or whether it's more
appropriate for (j) not to go forward. | am comfortaloleit to go forward today
because at least it makes it clear in everyone’s nhiaittitt has to be dealt with in
here, but we also need to end up with a clause that aierthis workable.

THE DEPUTY PRESIDENT: Well, you could have a leavs&ereed position that
leaves reserve to amend (j) to take account of - - -

MR BAKER: Either we put leave reserved or — | mdaam comfortable that if
there is an issue we will come back and sort it dptt that on the record this
morning. If there is a problem with it and it arisemswhere between August,
September, we will come back and fix it. | am not - -

THE DEPUTY PRESIDENT: Aren’t we going to have theoléhprocess finished
by end of - - -

MR LYNCH: 30 June.
THE DEPUTY PRESIDENT: Yes.
MR BAKER: You are kidding me.

MR LYNCH: | guess we are probably going a step furthen tihhat and
acknowledging that we do have to amend this clause(jilthdes need to be
amended, that it does leave it too open at the momenive have got to get all
those ambiguities out and put them in so that everyonekadat their rights and
entitlements are around the State Service officeshé&question is whether we - - -

MR BAKER: I'm happy with that, Deputy Presidentarh quite prepared to set a
time, any time between now and Christmas, and if thareissue we will sort it out.

THE DEPUTY PRESIDENT: Okay, so it’s clearly on tleeord that (j) needs to be
amended and you will have discussions and come up with lsmiget

MR LYNCH: The only point | would just like to make, | gseit’s the point | made
last time, that taking a clause from somewhere eldgatting it into the award has
proven difficult because everything is connected to ehernytelse. We have all
committed as we have gone along to make it clear thed i not an intention here
to change anybody’s rights and entitlements, but if @salt of what we have done
that does change someone’s rights and entitlementgowlel like to be able to come
back and talk to you about that.

THE DEPUTY PRESIDENT: Thank you. Mr Pyrke.
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MR PYRKE: Yes, thanks, Deputy President. | agréb what has been put to you
today about the proposed variation being consistent lytand large, the status
qguo. | hear what you are saying and what the other pargesaying about
Christmas and | think it's wise that we are leaving prowidor there it to be further
debated. On balance, we support the application. IEtdremission pleases.

THE DEPUTY PRESIDENT: Thank you. Mr Wishart.

MR D. WISHART: Commissioner Shelley, we would agreghwhat has been

said and we are happy that Mr Baker has made it claath&t can be amended. Just
for the record we would like to state that the AEU wdikld to have a further look

at ministerial directions 11 and 13 to be dealt with enftiture and | will talk to Mr
Baker about that.

THE DEPUTY PRESIDENT: Well, what do they concern?

MR WISHART: They are concerning voluntary transinsl leave for emergency
services. We think those are industrial issues andstenswith the advice given
the Public Sector Management Office on ministeriaaive not being lawful. If
they include industrial matters we would like to have sdiseussions about that.

THE DEPUTY PRESIDENT: Okay, thank you.

MS GOLDFINCH: Deputy President, the HSUA fully suppgatie application for
variation and recognises that clause (j), to do wihclbsure of State offices during
the Christmas, New Year period, is going to be lookedafiather amended at a
future date.

THE DEPUTY PRESIDENT: Thank you. Now, Mr Baker, duywant to
respond, especially | guess as to what the AEU has Isaid eninisterial directions
11 and 13 being part of this process, | think was what washadewed. Is this
news to you?

MR BAKER: The one that deals with emergency — sdeigve for emergency
service volunteers, | will need to have a look at thed. | think that one — that’s
something which applies to the service generally and pethapdoes need to be
looked at in the context of the award.

THE DEPUTY PRESIDENT: Okay, voluntary transfersussnight be more
problematic.

MR BAKER: | am not sure about that one. | wilveao raise a query about that,
but that’s about — | can have a discussion with Msh&it about that, but I'm not
sure about that one.

THE DEPUTY PRESIDENT: Okay.

MR BAKER: But the other one clearly is an indudtnmatter.
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THE DEPUTY PRESIDENT: Right, okay. So | indicabatthe award will be
varied in the manner sought as set out in MASSA exhibitd2tlaat will be issued
shortly along with another interim decision and wedneeset down a further
hearing so that those outstanding matters can bésgdal In two weeks’ time, is that
too soon?

MR BAKER: Probably, Deputy President. | think — | wambhtve a go at the hours
and the overtime, all that business, so just perhapsnghnf that’s all right with the
other side too.

THE DEPUTY PRESIDENT: Okay.
MR LYNCH: Yes.
THE DEPUTY PRESIDENT: So we will set it down for Maay 5 May at - - -

MR LYNCH: 5 May is problematic, the first three dafshat week are rather
problematic for - - -

THE DEPUTY PRESIDENT: Okay, Friday 9 May.
MR LYNCH: That would be good.
THE DEPUTY PRESIDENT: So we will adjourn until 10 amfenday 9 May.

MR BAKER: There is one final thing which | had overlodk®eputy President. |
was wondering if we could have a prospective operativefdatbe annual leave —
sorry, for the annual — well, | suppose for the variatidrave got to — the agencies
may need to make some recalculation in relation t@tizatum for the annual leave,
it's an internal process thing so perhaps if it goes - -

THE DEPUTY PRESIDENT: Okay.
MR BAKER: - - - ten days from today or something.

THE DEPUTY PRESIDENT: Right, so that is the fifgll pay period on or after 18
April. Now, the other — just before we go, we have hesiing on the CAHSA
award each time as well because the matters weneall together in the first
instance. What is happening with the CAHSA award? Shalinvfact, drop that

off this process at this stage?

MR BAKER: Well, it has taken a bit of a back seayppose, because there was a
perception, | suppose, that it wasn’t quite as urgent a3Esliecause it is, for all
intents and purposes, an award unlike the GCOE which isfantaward. But we
have had — | have had a very brief discussion with Moldson from HSUA, | have
also had a meeting with representatives from the Depattaf Health. They are
undertaking work as we speak, and they are going throughcfaimar — well, all of
their administrative directions which underpin the almahich will became part of
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that document. There are some administrative dinesthat, in fact, override the
application of the award to the advantage of the emplose- - -

THE DEPUTY PRESIDENT: So we set that down for 9 Maywell?

MR BAKER: Yes, | think that may be appropriate if waevl a discussion about
that as well.

THE DEPUTY PRESIDENT: Okay. So we are adjourned timéih.

MATTER ADJOURNED at 10.30 am UNTIL FRIDAY, 9 MAY 2008
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