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THE DEPUTY PRESIDENT: Thank you. Appearances.

MR P. BAKER: Deputy President, | appear on behathefapplicant, P. Baker,
and with me this morning is JANE FITTON.

THE DEPUTY PRESIDENT: Thank you.

MS K. TYSON: Good morning, Deputy President. Kier Tyfom the
Community and Public Sector Union.

MR M. JOHNSTON: And if it pleases the commissialso appearing for the
Community and Public Sector Union (State Public Servicdsragion Tasmania)
Inc, Mat Johnston. Thank you.

THE DEPUTY PRESIDENT: Thank you. Mr Baker.

MR BAKER: Thank you, Deputy President. Deputy Presidas the application
states, this is an application to delete two matters the current award. One is the
definition of “term appointment” which is contained iause 7 of the award.

THE DEPUTY PRESIDENT: Are you looking for it?
MR BAKER: Yes, | have just lost it for a moment.
THE DEPUTY PRESIDENT: It is on page 3.

MR BAKER: Yes, | went too far. Thank you, Deputy Pdesit. The bottom of
page 3 which says:

That a term appointment means a contract of employment for a fixed period of
time as agreed between the employer and employee concerned. Positions
covered by a term appointment in Tourism Tasmania arereferred to in
annexure A of this award.

And in annexure A of the award, which is contained ab#dek of the award, it states
as follows:

The positions listed here are under a specified term appointment positions in
Tourism Tasmania. Thelist as defined may be varied by agreement between
the controlling authority and employee organisation.

And it lists a number of positions there in relatiofttdh sales and executive
positions. They were inserted into the award | am adwiseny years ago when
Tourism was a stand-alone instrumentality or autiobitit times have changed and
we have reached the stage now where Tourism Tasmania-oaganised a range of
functions and the methodology in which it now operat&sd what it now seeks to
do is to convert those positions which are listed agdfiterm appointments” into
“permanent employees”. There are a number of thepdogees who have had in

.T13055/2007 5.12.07 P-1
©Commonwealth of Australia



10

15

20

25

30

35

40

45

excess of 10 years of employment with Tourism Tasmaitimarseries of rolling
contracts.

THE DEPUTY PRESIDENT: |think there was a decisiecantly from
Commissioner McAlpine about such a situation.

MR BAKER: You are quite right, Deputy President, whitdhlights the necessity
to do something about this award. Now, unfortunately the ggand indeed the
employer, is prohibited by making these positions permarenause of the
annexure that appears in the award. What we are sdelilagis to remove that
annexure so that we can by administrative instrumemterb these employees from
fixed term or “term employees” as they cited in theaal+ and there’s a number of
these people - while it talks about management, managgiops are also a number
of, if you like, middle-ranking employees that are incllidethis list.

So what we would like to do, what we seek to do, is rentioateprohibition that
stops us from conversion because the matter has tmrssiéd with the Office of
the State Service Commissioner and the issue we hiaseyise, is that the
Commissioner says to us, “Well, | can’t do anything albbistbecause the award
says this.” Now, one of the things that has happenedtish& agency, having taken
that initial advice, has in fact proceeded to advertigera¢of the positions. Now,
following discussions with our office - and | understamtdssions had been held
some time ago with the CPSU - - -

THE DEPUTY PRESIDENT: So you are saying that thes@lpesho have been
holding the positions for upwards of 10 years are going redpared to apply for
their own jobs.

MR BAKER: That is what we are seeking to get around.

THE DEPUTY PRESIDENT: Okay. Let’s hear it.

MR BAKER: What we're proposing to do is remove thehibition.

THE DEPUTY PRESIDENT: Yes, that’s fine.

MR BAKER: Remove the prohibition and then we would seekave the current
incumbents converted to full-time status within the agerkt the same level - - -

THE DEPUTY PRESIDENT: By direct selection.

MR BAKER: - - - direct selection, same level ofesg, same level of
responsibilities, etcetera.

THE DEPUTY PRESIDENT: Sounds fine.

MR BAKER: Now, what has highlighted this exerciséhiat unfortunately we had
to go through the process of seeking to appoint a peraanselection process, and
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that has caused some difficulties within the agency whieb't go into this
morning.

THE DEPUTY PRESIDENT: So why couldn’t they all just @irectly selected?
The State Service Commissioner has the discretido that on the recommendation
of the Head of Agency?

MR BAKER: Because he says he can't do that because @irohibition that exists
in the award, that these persons are fixed term.

THE DEPUTY PRESIDENT: Okay. But if that — theren@ longer the
prohibition - - -

MR BAKER: If there is no longer a prohibition thefeeh the agency will then
approach the OSCC - the Office of the State Servicenissioner to have these
persons directly selected and translated — convertezlldsbay — for a fixed term to
permanent employees, current salary, current staiugnt position. And that’s the
basis of the application that’s before the Commisgisimorning. | can’'t express it
any simpler than that.

THE DEPUTY PRESIDENT: Thank you very much. Ms Tyson?

MS TYSON: Yes, thank you, Deputy President. Firsilbfor the record we
express that this application is not a consent maNexv, we don’t consent to the
application to amend the award that includes deletinglefiaition for term
appointment from clause 7 or the definitions - and by ohgjéhe annexure A. So
the reasons as to why that we oppose the applicatibwsastage are that the CPSU
were not consulted before it was lodged as an applic&ioan award variation. In
fact we were only made aware of the situation whemegeived the notice from this
commission on 29 November. So we acted promptlyitg lbout discussions with
the Public Sector Management Office by way of an efrai the CPSU from our
secretary, Mr Tom Lynch, on Friday, 30 November.aitss

Phil, I have received notice from the Industrial Commission for a hearing to
vary an award to which the CPSU is respondent, namely the Tourism
Tasmania. Not for thefirst timethisyear | find that notice of the hearing isthe
first time the CPSU is aware of the proposed change. | have no idea what the
implications of this changeis or why it needs to be made so urgently that
consultation was not possible before making the application. Could you please
advise. Yours, Tom Lynch.

Now, in addition, for our reasons to oppose this amentinaéthis stage, under
clause 7 Definitions:

It appears since 1997 there has been no mechanism to employ people as fixed
term under this award apart from those specifically listed in the annexure A.
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So as you can imagine, with this being the case, deldtimglause from this award
has a much larger impact for current fixed-term emplogeesss the agency. In fact
| am aware of 10 staff or more who were recently eggalan September who fall
into this category.

THE DEPUTY PRESIDENT: So you say there is no medrario employ fixed
term employees except in those positions in the anaexur

MS TYSON: That is correct. That would be my undemdirag.
THE DEPUTY PRESIDENT: Why would that be? Becawseould simply mean
that the award is silent on all other classificationthe State Service Act which have

effect.

MS TYSON: The award specifically states that onlyditerm positions are
afforded to people in those positions - - -

THE DEPUTY PRESIDENT: It doesn't say - - -

MS TYSON: - - - under Tourism Tasmania.

THE DEPUTY PRESIDENT: Where does it say “only”?
MS TYSON:

Positions covered by term appointment in Tourism Tasmania arereferred to in
annexure A of this award.

So my interpretation is that, that specifically sagsifions covered by term
appointment, and term appointment is a contract foteal fierm period in Tourism
Tasmania - | refer to annexure A.

THE DEPUTY PRESIDENT: But it doesn't say all pasits.

MS TYSON: If | read that - - -

THE DEPUTY PRESIDENT: You believe that?

MS TYSON: Yes. Plain English

THE DEPUTY PRESIDENT: Okay.

MS TYSON: Yes.

THE DEPUTY PRESIDENT: So you are saying that thatlpdss anybody else
from being employed as a fixed-term employee?

MS TYSON: That is correct.
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THE DEPUTY PRESIDENT: So why - how does this disadwvge the 10 people
who have somehow or other been employed as fixed-teymtogees and they are
not on the list?

MS TYSON: Allright. | will spell that out for yo a bit more clearer. So currently
those people have - are on a fixed-term contract. Wileelook at the Tourism
Tasmania Award and | read that clause, the definitidteoin appointment”, those
people way back until 1997 have been incorrectly employégeasterm when there
is only a provision here, as | read it, that term appaémt only relates to people
covered in annexure A. These are things that - - -

THE DEPUTY PRESIDENT: What status do you say is et®o to those people
who aren’t on the list who have been employed fixaeth®

MS TYSON: They should be a permanent employeéhelf have an expectation of
ongoing work then they should be a permanent employee.

THE DEPUTY PRESIDENT: So you don’'t want to removesthprovisions from
the award because you intend to use them as a basrgtdionent that these other 10
people are in fact permanent employees.

MS TYSON: There is far more - perhaps if | can keepgyon to explain where we
are coming from so we can show that there is a fgydvipicture here to just looking
at those positions covered in the annexure, and as kérBas explained, that that
will fix their status so they become permanent. Samaerstand this amendment as
it stands is unique and of course also what we say @itigrois that there is no

other provisions for fixed term work, so it's very uniquéhow we are reading it at
this stage. But we strongly oppose the application th&iparties to the award have
had an opportunity to properly assess this impact and \a&ithidg this clause has
serious concerns that we think we have raised sodayto

The CPSU are not averse to amending the annexure, curtieat positions on the
annexure as it is, but it has just not been possibleotodbthat to discuss that in
further detail because the agency has failed to meeusithit is further evident in
the email we received from Mr Baker yesterday advisingttiey do not wish to
enter into a conciliation conference and they arkisgeo have a decision from you
today.

THE DEPUTY PRESIDENT: It is up to the commissionetiter there is a
conciliation conference or not. It is not up to thetipar

MS TYSON: Yes. This is further evident in the emnadeived yesterday from
Mr Baker:

Morning Tom. Just to confirm my telephone message to you. It isour intention
to proceed with our application tomorrow. | must comment that | find your
attitude disappointing to say the least. What credibility your organisation will
have in respect of fixed term permanent employment will no doubt be the
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feature of debate at some future stage. No conciliation conference, on the
record, and a decision is sought. Regards, Phillip Baker.

| mean really, we are happy to have further discussmnoensider amending the
annexure to include some fixed term arrangements but weidoebm light of the
serious concerns we have raised and our attempts toiatenthilis matter with the
Public Sector Management Office previously, we think it wdngldyrossly unfair to
proceed to hearing. We do request that the commissiordpsoan opportunity to
have this matter conciliated and possibly remind the reptatve of the Minister of
how a healthy and procedurally fair consultative proskssild occur. Thank you.

THE DEPUTY PRESIDENT: Thank you. Mr Baker.

MR BAKER: Thank you. Well there’s a couple of thindgsrst of all, in relation to
the consultation: | was advised that discussions inhi@d taken place at the CPSU
in respect to the matter some six months earlier.

THE DEPUTY PRESIDENT: As a matter of course,afiyare going to be filing an
application for — it might look like this was just a rhawery matter, but it has turned
out not to be so. Would you normally notify the parbefore notifying the
commission?

MR BAKER: | was under a misapprehension that theudsion had in fact
occurred between the agency and the CPSU, and | expthasetiew to Tom —
sorry, Mr Lynch. Mr Lynch expressed the view that tied not occurred, and |
apologise for it on behalf of the Minister for theeosight. Now, that’s what
occurred. And | then had two lengthy discussions with_iirch during a trip to
Launceston the other day. And | then conferred agamtiwét agency and |
understand Mr Lynch spoke to the agency — well, | know Michyspoke to the
agency as well in relation to the matter and thattivatone of the email that | sent
back to Mr Lynch that given their, quite frankly, bizapaesition in relation to fixing
up fixed term employment, converting people to permanentogment, | sent him
back the correspondence in the tone that | sentht bac

Now, let me say this in relation to these fixed temther fixed-term contracts that
exist within Tourism: we do not have any other fixed teamtracts. We have, you
may or may not be aware, Deputy President — well, yeaaare - there was a
dispute in Launceston - - -

THE DEPUTY PRESIDENT: | am certainly aware.
MR BAKER: - - -inrelation to the call centre limunceston where there were a
number of people who where on fixed term contracts @i@yment. Those fixed

term contracts of employment, if you may recall, @ work entailed - - -

THE DEPUTY PRESIDENT: | recall it.
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MR BAKER: - - - was in fact advertised and there eveositions filled on a
permanent basis. Subsequent to that, there are a nafrg@sons who have been
engaged as casual employees to cover the Christmasgasains They are casual
employees and they are included in the Act | note — soimythe award at clause 7A
and it provides for the employment of casual emplay@ésw, those persons - and |
understand there was an ad in the Mercury newspaper a cowseks ago for
positions to fill in. But we are moving away from permanesorry, fixed-term
employment within the agency.

Now, the other issue which | have raised with Mr Lynelmd | didn’t want to put it
on the record this morning, but there is an imperativei$ to do it, to get this matter
fixed, because it directly impacts upon one of his memBexr$ have said, in

relation to - it was a procedural matter, and | apslego Mr Lynch that | was of the
understanding that the agency had had recent discussibnhe/iCPSU in relation
to the matter. They certainly had had discussions bubribetdegree that |
presumed that they had occurred.

| have had, as | said, several discussions with Mr Lymcélation to the matter.
There have been discussions occur between the ageddyr Lynch. We see that
there would be no good reason as to why the award shoulek naried in the terms
sought this morning. There has been no position put fdrisathe CPSU as to why
it should not. In fact the position is exactly teeerse. The agency wishes to
convert the fixed-term employees to permanent employegshe CPSU are saying,
“Not yet.” Well, when?

THE DEPUTY PRESIDENT: Okay. Well, the CPSU haisl saand | will give
them another opportunity to speak - has said that therethey have members - |
do not know if they said they were members, but there am@oyees who may
potentially be disadvantaged were those provisions terheved from the award.
You say there are no such employees, that they dofaitirexist, that the only
fixed-term employees in Tourism are those as set daeischedule.

MR BAKER: Well, that’s correct. | am unaware thia¢re are any others and even
if the annexure was removed, | mean, the annexure g@eddsignated number of
people. No one else can fall in there. Now | know theeye some sort of strange
titles that actually go to some of these areas, bagdn, that is the only group of
people that annexure A relates to. If there is anyas®eeerigaged by Tourism
Tasmania on a fixed-term basis that is a separate argumen

THE DEPUTY PRESIDENT: But I think they’re saying thifathere is anybody
else there shouldn’t be because the award doesnit @lloThat’s what their
argument is. So the question is, are there other people?

MR BAKER: And our argument is, we are moving to get fifix@d-term
employment within the agency, unless of course therspeeaific requirement.
Now, there have been discussions between he CPSUCHASd others in relation
to fixed-term employment generally within the commisdmiowing the Gaffney
decision, and there have been - and there is being platcie @ process to address
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that throughout the State Service. And this, as wé,Segart and parcel of that,
but we cannot address it while the award provision remains.

THE DEPUTY PRESIDENT: Ms Tyson, there is this elifnce of opinion as to
whether or not there are employees who could be distaty@hwere the award
provisions to be removed. Can you enlighten me?

MS TYSON: | have here an advertisement in Julyybar for five part-time
fixed-term positions for seven months, and 10 casualiposit So there is possibly -
we don’t know what hours those casuals are working, agilply there’s 15 people
who may be affected if this is withdrawn according toioterpretation of that
clause — according to the commission’s - - -

THE DEPUTY PRESIDENT: So your interpretation of thiatuse, let me be
certain, would be that they should have been put on asapent?

MS TYSON: According — yes, that’s correct, under tfairism Tasmania Staff
Award.

MR JOHNSTON: It has to be tested.
MS TYSON: Yes, it would have to be tested of course.

THE DEPUTY PRESIDENT: Yes. And | might be intaesbin what the intent of
the parties was at the time that the provisions wetitare.

MS TYSON: | am aware from the State Service Corsimiss report this year that
there is around 200 fixed-term employment status peopleuaisiio Tasmania - at
Tourism, Arts and Environment. So really the questi@asigou said Deputy
President, what is - who is affected, how many — | ddoabéve that there are no
fixed-term people within Tourism Tasmania.

THE DEPUTY PRESIDENT: Yes. | mean, you're makingmap, “potentially
affected”. First of all you would have to win the argninthat those provisions in
the award mean those people could not have been erdmsyfexed term.

MS TYSON: Yes. These things are not covered though.

THE DEPUTY PRESIDENT: And | suspect you might need tioypumore of an
argument than has been put today.

MS TYSON: Yes. But these people are not protecldrby are disadvantaged at
this stage until we sort that argument out, if this denisias to go ahead today.
Now, lengthy discussion - | am aware of lengthy discussbetween Public Sector
management office and Tom Lynch. | am aware thaethery have been a vague
discussion 12 months ago about the Tourism Tasmania/stafid, however that
was not in relation specifically to that clause. | 80 not agree there has been any
type of fair sort of consultative process. And whist might agree that it's
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imperative to fix the problem of this fixed-term employrthis will, we think, have
the adverse affect at this stage until we have a pagpeultative process. And |
think we would have some more answers to these questizes today should we
have an opportunity to have that fair consultative pmcésMr Baker does - is
sincerely sorry about the oversight of not consultiiity the CPSU, | would have
thought he would then allow us to have a much more tighraonsultative process
to get some of these answers and sort through themki® sage it’s not going to
disadvantage anyone.

THE DEPUTY PRESIDENT: Thank you. Mr Baker, | wiivg you the
opportunity to respond to what has been said about - - -

MR BAKER: The only comment | make — well, two commtg One is in relation
to the “term appointments” as defined, term appointmenisrefér to people in
annexure A — it can’t apply to anyone else — and the rahabthis matter was
brought on with the speed that it was is because W&sea pressing issue, and
unless it is resolved by 31 December it will impact onetmployment of a person
engaged, currently engaged, by Tourism Tasmania, who | uadgrsta member of
CPSU.

THE DEPUTY PRESIDENT: So why does it have to be resbly 31 December?
MR BAKER: It has something to do with the length of toatract of employment.

THE DEPUTY PRESIDENT: Okay. | am going to directanh going to adjourn
the matter and direct the parties to have those discissaibhin the next seven days
and we will have a report back. Hopefully by that timeill be a consent matter. |
don’t think we could get this arbitrated before the end afed#er. So we could
have a report back at 10.30 on th& 18 said a week, didn't 1? So at 10 am on the
13". And I almost think that if it can’t be resolvediritght almost be an
interpretation matter, and God knows when that will exsgrheard.

MR BAKER: Either that Deputy President, or | mighbve the revocation of the
award in its entirety.

MS TYSON: Deputy President, just for the record, twengly aim to have a
resolution at that stage. We just need an opportunitytttheee first with a proper
period of consultation.

THE DEPUTY PRESIDENT: Yes. | mean, this is jugfemeral comment, not a
decided opinion or anything, but it seems to me that thetddvwe better ways of
resolving the problems that you might have with thoseraimployees than doing it
through this clumsy mechanism of argument through ancaprawvision. But
anyway, | direct you, the parties, to have these dismussind report back at 10 am
on Thursday, 13 December.

MATTER ADJOURNED at 10.10 am UNTIL
THURSDAY, 13 DECEMBER 2007
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