


























time, and had they have had any concerns that these employees
were being subjected to duress then those investigations
should have been made prior to today.

MR HANSCH: There weren't any employees. You told me that
yourself, in your documentation, he didn’t employ anybody.

COMMISSIONER IMLACH: Order, order.

MR CLUES: Thank you, Mr Commissioner. In relation to Mr
Hansch's comments about the fact that there are no employees
out there, this company does engage a number of contractors
and I believe that it does have employees as well. The date
of their engagement I'm not sure of, and the number of
employees here that are also - or that they would consider to
be contractors, I'm not aware of. It may be that three or
four of these are contractors - I don’t know, but what I do
know is that these people have put their name to this document
saying that either rightly or wrongly in Mr Hansch’s view that
they wish to use an alternate fund and that fund is Tasplan.

Now in order to process that exemption, whether it be for one
employer or whether it be for four is irrelevant. The
commission is being asked to make the variation in accordance
with section 32(1)(b) and I believe we've provided the
commission with a satisfactory level of evidence - that these
four employees - or whether they be contractors - are
satisfied that they wish to use the Tasplan in lieu of the TWU
fund. I'd suggest that the comments made by Mr Hansch in
relation to the supremacy of the TWU fund are somewhat biased
as it is obviously his fund and I can understand that he is
somewhat perturbed that someone would dare to choose an
alternate fund.

But the reality is, this is a free state; the legislation
allows that choice to be made and I’'m making an application in
relation to that legislation and I don’t believe there’s a lot
of discretion here for the commission to do anything other
than to award this exemption on the basis and the words that
you find in that act unless the TWU can produce evidence to
suggest that these employees have been placed under duress.
They’ve failed to do that. All they’'ve made is some
disparaging remarks from the bench and it has no foundation
and I would suggest that the commission should make the
variation in light of the evidence it has before it, and I
would object to any adjournment suggested by the TWU on some
sort of fact finding mission to determine whether or not these
employees have been placed under duress.

Had the employees been done so, they would have contacted the
TWU, or if the TWU believed that there was some duress or had
some concerns in relation to whether they were employees or
contractors then it had the opportunity upon notification of
this hearing to go out and visit Tennant Removals and make
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those investigations. And I would suggest it’s not adequate
for them to come along here today without any supporting
evidence and just attempt to discredit that which I’ve put
before you.

So if the commission pleases, I would seek that you do make
the variation to the award and that no adjournment be granted
for the purposes suggested by the TWU. If the commission
pleases.

COMMISSIONER IMLACH: Yes, Mr Clues. What about an
operative date?

MR CLUES: The operative date I'd seek as the first full pay
period on or after today's date.

COMMISSIONER IMLACH: Thanks, Mr Clues. I suppose you’re
opposed to that - the operative date - Mr Hansch?

MR HANSCH: I'm opposed to the exemption, Mr Commissioner, so

COMMISSIONER IMLACH: Yes.

MR HANSCH: - so I'd be opposed to the operative date.
COMMISSIONER IMLACH: Yes, fair enough. Alright, well I'll
reserve my decision, but in so doing, I intend to put it as
euphemistically, if you like, as possible, or whatever - I
tend to feel that I am bound by the current provision of the
act. Nevertheless, I'll reserve my decision and put in
writing.

This matter is closed.

HEARING CONCLUDED
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