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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
S59(2) application to vary an industrial agreement 

Minister administering the State Service Act 2000

and 

Health Services Union of Australia, Tasmanian No. 1 Branch (Health and Community Services Union)

and

The Community and Public Sector Union, Tasmanian Branch (State Public Services Federation) Inc

and

Australian Education Union, Tasmanian Branch
(T14094 of 2013)



Allied Health Professionals (Tasmanian State Service) Agreement 2012



Deputy President N WELLS
HOBART, 6 September 2013


Industrial agreement – inclusion of appendix 1 form headed Application to attend professional development under clause 19 professional development allied health professionals (tasmanian state service) agreement 2012 –variation approved – operative date 6 September 2013


DECISION

On 13 August 2013, the Minister administering the State Service Act 2000 (MASSA), the Health Services Union, Tasmanian No. 1 Branch (Health and Community Services Union) (HSUA), the Community and Public Sector Union, Tasmanian Branch (State Public Services Federation) Inc (CPSU) and the Australian Education Union, Tasmanian Branch (AEU) lodged with the Registrar, pursuant to Section 59(2) of the Industrial Relations Act 1984 (the Act) an application to vary the Allied Health Professionals (Tasmanian State Service) Agreement 2012 (the agreement).

The Commission indicated to the parties that the application had been made under s59(1) of the Act which allows for the variation of an industrial agreement by the making of a subsequent industrial agreement.  The relevant subsection reads:

“(1)	An industrial agreement may be varied, renewed, or cancelled by a subsequent industrial agreement made by and between all the parties to the agreement, but so that no party is deprived of the benefit of an agreement by a subsequent industrial agreement to which he is not a party.”

The parties have applied for this Commission to make an order to vary the industrial agreement, which is provided for in s59(2) of the Act.  The relevant subsection reads:

“(2)	Without prejudice to subsection (1), the Commission may, by order, vary an industrial agreement on receipt of an application by the parties to the agreement.”

Accordingly, the Commission sought and obtained an amendment by the parties, to the application, to reflect that the application was made pursuant to s59(2) of the Act.

In specific terms, the application seeks to introduce a new Appendix 1 with the covering words “This Appendix is to be read in conjunction with Clause 19 of this Agreement”.  The Appendix is to comprise a professional development form which is entitled Application to Attend Professional Development under Clause 19 Professional Development Allied Health Professionals (Tasmanian State Sector) Agreement 2012.

The new professional development form as contained in Appendix 1 is for use by employees covered under the agreement when seeking to access their professional development entitlements.

At a hearing on 6 September 2013, Mr P Baker appeared for MASSA.  Mr R Moore and Mrs T Jacobson appeared for the HSUA.  Mr M Johnston appeared for the CPSU and held the authority to appear for the AEU, with the AEU having previously advised the Commission of this authority in writing.

Both Mr Moore and Mr Johnston indicated that this variation was the culmination of a previous s29 dispute before the Commission, namely T14052 of 2013 involving the same parties to this application.

Mr Johnston advised that the matter centered on a dispute with the Department of Education but that all agencies, with employees covered under the agreement, had been involved.  Mr Johnston confirmed that all parties had agreed that access to professional development entitlements required clarification and that is why the variation was by consent.

Mr Baker advised that the Minister administering the State Service Act 2000 had consented to the variation to the agreement and that such variation did not offend the public interest test.  Mr Baker further stated that the State Sector Management Office stood ready to assist the parties with any administrative matters which may arise from the variation of the agreement and new Appendix.


Conclusion

This application is made pursuant to s59(2) of the Act to vary the agreement by inserting an Appendix 1 into the agreement.

I note that the variation has been consented to by all of the parties to the agreement and it does not offend the public interest test.

I further note that the variation does not affect the operative term of the agreement and thereby does not offend the provisions of s55(5) of the Act.

I find the variation sought by the parties is appropriate in all the circumstances.

Pursuant to s59(2) of the Act, the Allied Health Professionals (Tasmanian State Service) Agreement 2012 is varied by including an application to professional development entitlements form as Appendix 1.








Nicole Wells
Deputy President
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