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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s55(2) application for approval of an industrial agreement

Australian Nursing and Midwifery Federation (Tasmanian Branch)

(T14550 of 2017)

and

Health Services Union, Tasmania Branch

and

Minister administering the State Service Act 2000
CASELOAD MIDWIFERY AGREEMENT 2017
	DEPUTY President N WELLS
	HOBART, 8 SEPTEMBER 2017


Industrial agreement – application approved – operative from ffppooa date of registration – retrospective operative date for clause 9 from ffppooa 1 december 2016 – forwarded to Registrar for registration

DECISION
[1] On 10 August 2017, the Australian Nursing and Midwifery Federation (Tasmanian Branch) (ANMF) and the Health Services Union, Tasmania Branch (HSU) lodged with the Registrar, pursuant to Section 55(2) of the Industrial Relations Act 1984 (the Act), the Caseload Midwifery Agreement 2017 (the Agreement).
[2] At the hearing in Hobart on 7 September 2017, Mr A Brakey and Mr T Streefland appeared for the ANMF.  Mr M Woolley appeared for the HSU.  Mr M Johnston appeared for the Minister administering the State Service Act 2000.
[3] The Agreement applies to only those employees who are covered by the Nurses and Midwives (Tasmanian State Service) Award and engaged as Caseload Midwives by the Tasmanian Health Service as defined by the Agreement at clause 4.
[4] Mr Johnston submitted that the Agreement, the subject of the application, was the second iteration of an industrial agreement covering the same employees.  He submitted that the previous agreement contained a 30% loading for midwives who participated in the caseload midwifery model, but that following changes to penalty rates in the Nurses and Midwives (Tasmanian State Service) Agreement 2016, the parties had agreed that the annualised salary paid to Caseload midwives be increased by increasing the base salary loading from 30% to 35%.  It was submitted that this loading, together with the Team Leader’s loading of 17.5%, was paid in full compensation for ordinary hours worked and a number of other award entitlements, listed in clause 9.
[5] Clause 10 of the Agreement provides for five days of additional annual leave in recognition of an entitlement to that additional leave, when working shift work under the Nurses and Midwives (Tasmanian State Service) Award.  Clause 10 provides a further entitlement to an additional five days annual leave for midwives working in the Caseload model, however this period of leave does not attract leave loading.  This additional leave was in recognition of the participating midwives working flexibly on a when required basis.

[6] Mr Brakey of the ANMF submitted that he supported the submissions made by Mr Johnston although he sought to clarify the position in relation to what the loading, at clause 9 of the agreement, compensated.  He stated that the parties were agreed that where a Caseload midwife had performed eight hours of day work, and was on-call or re-called to duty, the additional hours worked formed part of the average 152 ordinary hours of work provided for in clause 11 of the Agreement.  Mr Johnston confirmed this was the case.
[7] Mr Brakey advised the ANMF members had been balloted and had almost unanimously supported the Agreement.
[8] As it is a requirement of the Commission to have regard to employees not being disadvantaged under a section 55 industrial agreement, I asked the parties’ representatives to address me on whether there was evidence to establish that the payment of 35% loading to Caseload Midwives, and 17.5% loading paid to Team Leaders within the Caseload model, in exchange for shift penalties (including afternoon , night, Saturday, Sunday and public holiday shifts), on call arrangements, and overtime (excluding Team Leaders), was sufficient to test that employees would not be disadvantaged by the approval and registration of the Agreement.  Relevantly, under Part VI Industrial Agreements and Private Arbitration, s55 of the Act provides:

55. Making of industrial agreements 

(1) An employee organization may enter into an industrial agreement with an employer organization or any employer or group of employers with respect to an industrial matter.

(2) An agreement made pursuant to subsection (1) may be filed with the Registrar if the parties agree.

(3) The Registrar is to refer an agreement filed under subsection (2) to the President who is to refer the agreement to a Commissioner for a hearing into the matter.

(3A) In conducting a hearing, a Commissioner is to give the parties to the agreement an opportunity to be heard.

(4) After conducting a hearing a Commissioner may –

(a) approve the agreement; or

(b) refuse to approve the agreement.

(4A) The Commission must ensure that an industrial agreement does not disadvantage the employees to be covered by the agreement.

(4B) An industrial agreement is taken to disadvantage employees if its approval would result, on balance, in a reduction in the overall terms and conditions of employment of those employees compared with the award or agreement that would otherwise apply to those employees.

(4C) Notwithstanding subsection (4A), the Commission may approve an industrial agreement if it is satisfied that it is appropriate to approve the agreement, having taken into account all of the circumstances including –

(a) whether or not the genuine consent of the parties to the agreement has been given; and

(b) the public interest; and

(c) any other matter the Commission considers relevant.

[9] All parties confirmed that the Agreement was in the public interest and that no employees were disadvantaged by the content of the Agreement.
[10] It is clear that I must ensure that the terms of this industrial agreement do not disadvantage, on the whole, the employees to be covered by it.  Relevantly, ss55(4B) provides that the disadvantage is to be tested against the award or agreement that would otherwise apply to those employees.

[11] Mr Johnston tendered an analysis of the penalties paid to Caseload model midwives and non-Caseload model midwives.
  He asserted that the document provided that on average a non-Caseload model midwife earned 30.94% above her base salary in penalties.  Accordingly, the parties had deemed it appropriate to increase the loading at clause 9 of the Agreement to 35% to ensure there was no disadvantage to the employees covered by the Agreement.  I am satisfied, having regard to s55(4B) of the Act, that the 35% and 17.5% loading contained at clause 9 of the Agreement is sufficient to off-set the loss of those entitlements provided for in clause 9 a) i, ii and iii, and that the employees to be covered by the Agreement will not be disadvantaged.
[12] All parties submitted that the Agreement was in the public interest and that the Agreement be approved.
[13] I am satisfied that the agreement is consistent with the public interest requirements of the Act and that the term of the agreement does not exceed 5 years.
[14] Pursuant to s55(4) the agreement is approved with an operative date from the first full pay period on or after the date of registration, with the exception of clause 9 which shall be retrospective and have an operative date of the first full pay period on or after 1 December 2016.  The Agreement shall remain in force until 30 June 2018.
[15] The file will now be referred to the Registrar for registration of the Agreement in accordance with the requirements of s56(1) of the Act.
N M Wells
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� Exhibit MASSA1 – Analysis of nursing penalties paid 2015/16 year (in table form)





