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PRESIDENT:     Could I have appearances please.

MR G.J. WILLIAMS:    Yes, if it pleases the commission, WILLIAMS, G.J., representing the Chief Executive, Workplace Standards Authority.

PRESIDENT:     Thanks, Mr Williams.

MS H. HUDSON:    If the commission pleases, HUDSON, HELEN, representing the Australian Liquor, Hospitality and Miscellaneous Workers Union.

PRESIDENT:     Thank you, Ms Hudson.

MS L. FITZGERALD:    If the commission pleases, LYNNE FITZGERALD, of the Tasmanian Trades and Labor Council.

PRESIDENT:     Thank you, Ms Fitzgerald.

MR S.J. GATES:     Yes, if it pleases, GATES, S.J., from the Tasmanian Chamber of Commerce and Industry.

PRESIDENT:     Thank you, Mr Gates. Your application, Mr Williams.

MR WILLIAMS:    Thank you, Mr President. This application seeks, pursuant to section 43 of the Industrial Relations Act, for interpretation of the Restaurant Keepers Award in respect to clause 9 - Annual Leave.

Mr President, I intend to proceed with this matter by outlining the circumstances of an actual case with which I will detail the agreed facts and in return relate them to the award.

The procedure I will be adopting will be to follow the guidelines for interpretation as set out in T.30, T.91 and T.530 and I’m - I will table an extract of those decisions to the commission.

PRESIDENT:     Yes. What was the second that you -

MR WILLIAMS:    T.91.

PRESIDENT:     T.91?

MR WILLIAMS:    Yes. T.530 in turn - refers to T.91, Mr President.

PRESIDENT:     All right, yes, thanks. We’ll mark this - would it be appropriate to use the initials WSA?

MR WILLIAMS:    Yes, Mr President.

PRESIDENT:     Yes - WSA.1.

MR WILLIAMS:    Mr President, our application is, as you declare, retrospectively how the provisions of the Restaurant Keepers Award is to interpret in respect to clause 9 - Annual Leave and with particular reference to subclauses (a) and (c). And if I can hand up a copy of those.

PRESIDENT:     Yes, thanks. WSA.2.

MR WILLIAMS:    Mr President, in particular I had included some cover pages from -

PRESIDENT:     This of course isn’t the latest order, is it?

MR WILLIAMS:    No, Mr President, but this was the one relevant at the time of the termination.

PRESIDENT:     I see.

MR WILLIAMS:    And the matter of annual leave clause I don’t think has changed since that time.

PRESIDENT:     Right.

MR WILLIAMS:    If I could draw your attention in particular to page 20 of that document which is a clause on annual leave, and if I could read out the pertinent points:

(a)
Period of Leave


A period of 28 consecutive days’ leave shall be allowed annually to an employee on weekly hire after 12 months’ continuous service (less the period of annual leave).

And in:

(c)
Proportionate Leave on Termination of Service


Where an employee on weekly hiring is engaged for a period of less than 12 months or whose employment is terminated within the period by the employer through no fault of the employee, or the employee lawfully leaves the employment, the employee shall be paid at the ordinary rate of wage as follows:


twelve and two thirds hours for each completed month of continuous service.

This application for interpretation came about by both the employer and employee approaching the authority for a determination in relation to pro rata annual leave entitlement for an employee who was on workers’ compensation for the last 21 months of employment.

Termination of employment came about when the employee accepted a lump sum settlement in lieu of future workers’ compensation entitlements.

The authority in considering the question was not able to determine conclusively the meaning of ‘continuous service’ and it’s on that basis that we seek an interpretation. I’d now like to table the employment details.

PRESIDENT:     Yes, we’ll mark this exhibit WSA.3.

MR WILLIAMS:    Good. That is to say, these details are agreed facts between the employer and the employee. The employer is Pasta Resistance Too Pty Limited. They trade as Pasta Resistance Too. The directors are Robert and Julian - Robert Lee Wood and Julian DeJonge and they trade at 23 The Quadrant, Launceston. The employee is Mrs Lana Noelene Thomas. She was married just prior to terminating- lives at Mowbray and the award that is applicable is the Restaurant Keepers as the business is an unlicensed restaurant take away food outlet. The employee’s classification is that of Adult Food and Service Beverage Grade 2 and at termination the rate of pay was $374.90 per week.

The employee commenced on the 5th March, 1991 as a - but on the 25th July, 1994 the employee received a back injury while lifting a 25kg bag of flour. The employee’s period of workers’ compensation was from the 25th July, 1994 to the 18th April, 1996.

The employee signed a release on the 24th April, 1996 accepting $25,000 in settlement of her workers’ compensation claim and the termination was a result of the employee accepting the workers’ compensation settlement and it is agreed that the employee lawfully left the employment.

I’ll now turn to the possible mathematical calculation as to the employee’s entitlement at termination, but first, I’ll submit a copy of the annual leave taken by the employee during her employment which tables 13 weeks.

PRESIDENT:     WSA.4.

MR WILLIAMS:    The next document I’ll submit is what I consider are the two possible interpretations that you may declare, and as follows.

PRESIDENT:     You’re challenging me.

MR WILLIAMS:    Trying to assist the president, sir, in this aspect.

PRESIDENT:     Right. Okay, WSA.5.

MR WILLIAMS:    Let me just explain the two documents, sir, the two pages. The front one is with workers’ compensation being classed as continuous service, and there I’ve calculated through commencement through to termination, of what the accrual would be should that be the case. For the full period of the employee’s employment she would have accrued 20 weeks - 12.66 hours - less the 13 weeks taken would have left seven weeks - 12.66 hours on termination.

Page - the second page is - the calculation on it considered if workers’ compensation was not classed as continuous service which gives a total of 13 - 13 weeks at 12.66 hours, less the 13 weeks already taken - would leave a balance pro rata leave of 12.66 hours.

Now I’ll turn to the award itself and address those matters. In considering the words of the clause singularly, I’ve - would wish to tender extracts from the Macquarie Dictionary in relation to those - to the words ‘continuous’, ‘service’ and ‘employment’.

PRESIDENT:     WSA.6.

MR WILLIAMS:     And although they are lengthy in total in their terms, I would draw the president’s attention in particular on page 1 of ‘continuous’ to number 2, which talks about:

2.
 uninterrupted in time; without cessation.

And in relation to ‘service’, which is numbers 6 and 7.

6.
the performance of duties as a servant’ occupation or employment as a servant.

And number 7:

employment in any duties or work for another, a government, etc.

And the third page on ‘employment’, to number 2:

the state of being employed; employ; services.

PRESIDENT:     And you are seeking to - and the third page dealing with the definition of employment is a further explanation of item 7 is it, and 6 on page 2.

MR WILLIAMS:    It’s put forward, Mr President, to assist in getting the full picture of it, I believe.

PRESIDENT:     Yes. All right. It’s - but it’s only - you only want me to consider definition 2 on the third page - is that right?

MR WILLIAMS:    Yes, Mr President. Introducing the words of ‘continuous service’ I’ve sought input from a number of sources, and these I will submit to you. I would submit that in interpreting the matter, you may need to consider whether service is the same as the same as employment and it’s to both these questions that I will be addressing.

To give a general outline of the concept of continuous service, I would wish to quote from an extract from the Australian Labour Reporter on Annual Leave on page 29144.

PRESIDENT:     Yes, we’ll mark this exhibit WSA.7.

MR WILLIAMS:    And I would wish to read from the - where it starts under ‘Definition of “continuous service”’.

Many cases have considered the meaning of the expression “continuous service”. Most of these are peculiar to their facts so they cannot be given great weight. However, for the purposes of general guidance reference should be made to Bermingham v. Francis 1975 AILR ¶796. In that case, the President of the Queensland Industrial Court, Matthews J., said “continuous services” meant service whish is given in accordance with the contract of service without interruption and, if the service required was rendered for the requisite period and continued throughout that period it could not be said that there was any relevant interruption of it. His Honour went on to draw a distinction between a “period of employment” and a period of “service” – i.e. employment with the employer may be continuing even though service had been interrupted.

In relation to the Bermingham matter, I’ll detail that shortly.

I contrast those - those findings with another case where the effect of strike action had on annual leave.

PRESIDENT:     Exhibit WSA.8.

MR WILLIAMS:    Now I wish to quote from the start of the page:

The wording of the relevant award may determine whether employees are entitled to claim leave in respect of time spent on strike. It was crucial in Australian Journalists Association v. Advertiser Newspapers Ltd. 1982 AILR ¶–444. The award in question (the Journalists’ (Metropolitan Daily Newspapers) Award, 1974) provided for an annual leave entitlement calculated by reference to “52 weeks of employment”. Parties to the award sought an interpretation of this provision, under sec. 110 of the Conciliation and Arbitration Act 1904 (Cth.). It was contended for the employer that time which had been spent on strike did not count towards the calculation of “52 weeks of employment”. The employee organisation put the opposite point of view.



Evatt J upheld the submissions of the employee organisation:


“I am clearly of the view that if, at the time when the subclause was drafted in 1974, the draftsman intended that the entitlement of full annual leave accrued only after the completion of continuous service for the full period referred to, then he would have used the expression ‘after 52 weeks of continuous service’ – an expression well-known and used in industrial agreements and in certain awards – or a similar phrase.”

The decision highlights the practical difference between the terms “continuous service” or “continuous employment” or for “[a period of] employment” (depending on the jurisdiction in which the award was made). A requirement of “continuous service” may not, unlike “[a period of] employment” allow the inclusion of periods spent on strike.

I now turn to the case of F.C. Bermingham v. C.J. Francis 1975 as reported in the Australian Industrial Law Review 796.

PRESIDENT:     Yes, we’ll mark this exhibit WSA.9

MR WILLIAMS:    Now I don’t intend to go through the whole of the case, Mr President. I would draw your attention to three paragraphs. The first one is at the commencement of the case, and I quote:

An employee who, for the most part, had been required to work only two days each week throughout the period of his employment with the employer, was held by the President to have had a period of continuous service for the purposes of s.17(2) of the Industrial Conciliation and Arbitration Act, governing long service leave entitlement.

His Honour that “continuous service” means service which is given in accord with the contract of service without interruption and, if, as was the position in the present case, the service required was rendered for the requisite period and continued throughout that period it could not be said that there was any relevant interruption of it.

And the third paragraph is in the next column and it’s the first one down and it starts:

His Honour said there was ample authority for the proposition that one should not substitute consideration of a period of employment for determination of the question of length or continuity of service. “I would think that in many cases period of employment does coincide with the period of service but as was pointed out in 1950 (69 C.A.R. 108) service may cease but employment continue; the converse does not apply for service could not continue after employment ceased. For the appellant I was referred to decisions in Queensland which supported the proposition. In Richard Affleck v Evans Anderson Phelan (Pty.) Ltd (57 Q.G.I.C. 408) it was pointed out by Hanger J who was the then President of the Court that employment could and does continue although service may be interrupted.

The next decision I would believe would assist in the interpretation is that decision in Queensland of Richard Affleck v Evans Anderson Phelan (Pty.) Ltd Q.G.I.C. as listed in the Queensland Government Industrial Gazette and also reported in the Australian Labour Law Reporter.

PRESIDENT:     Exhibit WSA.10.

MR WILLIAMS:    The print unfortunately on the left-hand side, Mr President, is missing - somewhat missing down the bottom of that case but the points that I wish to draw attention to is contained in the top half - is on the top of that front page and are the same words as printed in the Australian Labour Law Reporter. And I would like to quote from the second page in relation to the Australian Labour Law Reporter under ‘Court ruling on continuous service’.

In Affleck’s case, (Q.G.I.G. 12/11/64) Mr Justice Hanger, President of the Queensland Industrial Court, dealt with the matter of continuous service in upholding an appeal from a decision of an Industrial Magistrate who awarded long service leave to an employee with exactly 10 years’ employment. The employee was absent on numerous occasions with and without leave of the employer.

It was contended by MTIA on behalf of the employer that many of the absences, and particularly unpaid absences, should be deducted from the total period of employment when calculating the amount of continuous service.

The following extract from the judgment of Mr Justice Hanger deals with this matter:6217
“For there are two particular qualities in his service that respondent had to show: (1) that the service was ‘continuous’ as explained in the Act; and (2) that the period of service totalled at least 10 years. It should be noted at once that sec. 17 (of the Industrial Conciliation and Arbitration Act 1961) does not speak of a period of twenty years continuous employment with the same employer; It speaks of continuous service; the two are not the same; the employment may continue though the service may be temporarily interrupted. The distinction between the two is well recognised. (Note that sec 240 of the Industrial Relations Act 1990 also requires continuous service.)

The Act in sec. 17(3) sets out various matters which are not to interrupt continuity of service, one of which is ‘(a) absence from work on leave granted by the employer including such absence through illness or injury on leave so granted’. But while such an absence is not to break the continuity of service, nothing says that the period of absence is to be treated as service. Putting aside the question in the instant case as to whether the respondent’s absences were such as to break the continuity of his employment, I am of the opinion that when the absences are considered merely on the question whether the length of time has been served, the respondent is far short of the ten year period.”

Mr President, in relation to the words, continuous service, these can also be found in three other clauses of the Restaurant Keepers Award. 

PRESIDENT:    This covers them all, does it?

MR WILLIAMS:    I believe, Mr President, yes.

PRESIDENT:    All right. We’ll mark the document exhibit WSA.11.

MR WILLIAMS:    If I could draw your attention to the relevant parts. Under 25 Parental Leave, I’ve only copied Part A Maternity Leave but the other parties also have similar words in them and that is on page - the first one I draw your attention to is page 33 where under Definitions, you’ve got Continuous Service. It is defined as such - it means:

... service under an unbroken contract of employment and includes:

(i)
any period of leave taken in accordance with this clause;

(ii)
any period of part-time employment worked in accordance with this clause; or 

(iii)
any period of leave or absence authorised by the employer or by the award.

But the critical part is up the top of this, under Definitions: For the purpose of this part: - that definition is only relevant to this particular clause.

I turn to the Sick Leave clause on page 53 and in particular to (a)(iv):

PROVIDED that during the first 3 months of employment sick leave shall accrue on the basis of 6.33 hours for each completed month of service with the employer;

And to the third matter, on page 55 under Superannuation, (b) Licensed Establishments:

(i)
Full-time and part-time employees;


an employee who immediately before the date on commencement of superannuation as provided in subclause (a) of this clause, has completed 4 weeks continuous service with the employer; or 

an employee who subsequent to the date of commencement of superannuation completes 4 weeks continuous service with the employer; 

Mr President, I mention these other clauses - although we are only here today to interpret clause 9, it could well be followed that the interpretation given could have effect on other provisions of the award.

PRESIDENT:    It could hardly impact on parental leave, in your submission.

MR WILLIAMS:    No, quite so, Mr President. I merely put that one in just for information.

PRESIDENT:    Yes. 

MR WILLIAMS:    It should be borne in mind that many Tasmanian awards - the one that was close to the - the Produce Award - 

PRESIDENT:    Is that going to help us, do you think?

MR WILLIAMS:    I beg your pardon?

PRESIDENT:    Is that going to help us?

MR WILLIAMS:    If I could just make reference and let the president decide if it’s of value.

MR GATES:    I would simply submit that the Produce Award is absolutely irrelevant for the purpose of deciding the words used in the Restaurant Keepers Award.

PRESIDENT:    Yes. All right. I accept that submission but you can put it if you want to put it. You can put it to me, if you want to but Mr Gates said I mustn’t take it into consideration, so it’s up to you.

MR WILLIAMS:    I’ll move forward then, Mr President. It’s really as an example. 

PRESIDENT:    Exhibit WSA.12.

MR WILLIAMS:    And the reason I bring this example forward, Mr President, is that in some awards within the - which have similar provisions - their Annual Leave, Clause 9(a) is exactly the same as what’s in the Restaurant Keepers, but many awards have, as detailed in (d)(i) on page 21, words which assist the award in calculation of continuous service and the words in particular:

For the purposes of this clause, service shall be deemed to be continuous notwithstanding:

And in (ii) there it lists absences of up to 91 days.

PRESIDENT:    Yes.

MR WILLIAMS:    The reason for bringing that forward, Mr President, was that in such awards I would put that the deeming provisions could well add to the employee’s continuous service and without those deeming provisions, that period of employment could well not count as continuous service.

Mr President, I believe I’ve outlined the various options that are possible interpretation of the award - the definitions from the Macquarie Dictionary, the general concepts of continuous service, a number of cases involving continuous service and other references in the award. I believe my submission today has been within the guidelines as set down by this commission. 

I think, Mr President, it’s our application, that you declare retrospectively, how the provisions of the Restaurant Keepers Award is to be interpreted in respect of clause 9 Annual Leave with particular reference to subclauses (a) and (c).

PRESIDENT:    Yes, all right. Thanks, Mr Williams. I might ask you some questions shortly but I’m told there is a bit of feedback coming through from your microphone, so we might stop for a while and get that checked.

OFF THE RECORD

PRESIDENT:    Mr Williams, let me get this clear - I’ll try and get it clear. The dispute is about whether or not the continuity of service has been broken by workers’ compensation?

MR WILLIAMS:    Or to put it another way, Mr President, the period - 

PRESIDENT:    And whether it actually counts, for the purpose of calculating the amount of leave.

MR WILLIAMS:    - counts towards continuous service for the purpose of annual leave accrual.

PRESIDENT:    And the second page of your WSA.5, which is calculations, that provides for what - all that does is tell us what annual leave was due at the time the employee went on workers’ compensation.

MR WILLIAMS:    Well, if the president declared that workers’ compensation didn’t count, then for the whole period of her employment, that would be the amount she would now have at termination.

PRESIDENT:    Yes. Which would be that amount that was due to her at the time she started workers’ compensation?

MR WILLIAMS:    Yes.

PRESIDENT:    All right. I don’t think I’ve got any questions for you at this stage, Mr Williams. I might have later.

Now, what order do we want - has anybody considered the order of batting in this matter? Mr Gates, are you - you’re hardly an intervener.

MR GATES:    I’m happy to go last, president.

PRESIDENT:    I’m sure you are.

MR GATES:    I’m the furthest away. Ladies first, in distance.

PRESIDENT:    Yes.

MR GATES:    I think that’s a reasonable option.

PRESIDENT:    You’re very generous, Mr Gates. Well, Ms Hudson, Ms Fitzgerald?

MS HUDSON:    Thank you, Mr President. As mentioned earlier, obviously the issue in this particular case is whether an employee working in an establishment covered by the Restaurant Keepers Award is entitled to accumulate annual leave whilst receiving workers’ compensation payments. There seems to be a difference of opinion over how clause 9 Annual Leave should be interpreted. The clause quite clearly states - clause 9(a) clearly states that a period of 28 consecutive days leave shall be allowed annually to an employee on weekly hire after 12 months continuous service.

Before going into detail on definitions of those specific words, Mr President, I’d just like to refer to T30 of 1985 which Mr Williams submitted before as his first exhibit, I think - I think it was WSA.1 and this is in relation to a decision of the then president of the commission, Mr Koerbin, who made a certain number of observations regarding the manner in which questions of interpretation should be addressed and I specifically refer in that exhibit to the page that’s numbered page 3, the third point in President Koerbin’s decision clearly states that in relation to questions of interpretation - the third point clearly states that:

Provided the words used are, in the general context of the award and its application to those covered by its terms, capable of being construed in an intelligible way, there can be no justification for attempting to read into those words a meaning different from that suggested by ordinary English usage. 

His fourth point, over the page, clearly states:

An award must be interpreted according to the words actually used. Even if it appears that the exact words used do not achieve what was intended, the words used can only have attributed to them their true meaning.

And at the beginning of point seven, on that same page, Mr President, clearly says:

It is not permissible to import into an award by implication a provision which its language does not express.

It’s obvious from all these points that when considering the interpretation of this particular issue, we should only be looking at those words contained within the award and the crucial words obviously are, continuous service. 

Mr Williams submitted some definitions earlier from the Macquarie Dictionary, I think. The dictionary that I used in terms of looking up my definitions was the Concise Oxford, but I think they’re fairly similar. The definitions of, continuous, in the Concise Oxford is: connected; unbroken; uninterrupted in time or sequence. Service, is defined in that same dictionary as meaning, being a servant in master or mistress’ employ. A fairly archaic definition.

PRESIDENT:    It doesn’t have the equivalent or something similar to item seven in the Macquarie?

MS HUDSON:    I’ll just check that. 6486  No, it just basically refers to being a servant, servant status, master or mistresses, employee.

PRESIDENT:     Mm.

MS HUDSON:    It does use the word ‘employee’ but in a different context - or not different context, but different wording.

So, Mr President, if an employee is injured in the course of his or her employment and consequently receives workers compensation during the period of their recuperation, they are still being employed, we would contend, by the employer on a continuous basis.

As Mr Williams also said, there are a couple of instances within the award where continuous service is mentioned in other clauses, specifically the parental leave definition which he read out earlier, which I’ll just refer to again - part 3 of that definition of continuous service refers to any period of leave or absence authorised by the employer or by the award. Obviously this owner refers to parental leave for the purposes of this award but in terms of the workers’ compensation situation, once liability has been determined in a workers’ compensation case, whether through acceptance by the employer - and that’s on - I have assumed that from the information that Mr Williams has given us in relation to this case that there was no dispute over this particular workers’ compensation claim, and even if there had, the employee in question obviously wouldn’t be receiving payments unless it had been through - determined through legally constituted proceedings in the Workers’ Compensation Commission, then it seems fairly obvious that the period of leave or absence could be interpreted as meaning that’s been authorised by the employer.

In terms of a definition of ‘authorise’, I refer once again to the Concise Oxford which defines ‘authorise’ as to sanction, give authority to, or commission.

This award has the same definition of annual leave as do quite a number of other private sector awards within the state jurisdiction. From my calculations there’s something over 50 per cent private sector awards have this same definition of annual leave.

Mr Williams referred us to the Produce Award which certainly has a different definition of continuous service or has a much more specific definition of continuous service, but as Mr Gates rightly pointed out, that has no bearing on what is actually in the Restaurant Keepers Award. And this award doesn’t prescribe any limits in terms of workers’ compensation. It’s fairly obvious that there are no shades of grey in such an interpretation; it’s either all or nothing in terms of an employee’s entitlement to annual leave during a period of workers’ compensation. Obviously it can’t mean that there’s no entitlement to annual leave during a period of workers’ compensation as section 84 of the Workers’ Compensation Act clearly states that workers are entitled to annual leave whilst receiving workers’ compensation payments.

I think, you know, it’s not - because, as I said, it hasn’t been prescribed in terms of any limit, whether it’s 91 days or something different, it doesn’t say any of those things in the award, it simply refers to continuous service which means that someone is either entitled to workers’ comp during - to accrue annual leave during workers’ comp or they’re not.

We would also contend that the preservation and protection of the rights and entitlements of employees injured in the course of their employment is certainly in the public interest.

MR GATES:    That goes to merit.

PRESIDENT:     Yes, it does, Mr Gates.

MS HUDSON:    Okay. Just - well just in terms of conclusions -

PRESIDENT:     Public interest is an issue that the commission must have regard to in any matter, but it’s - we have to be careful we don’t deal with the merit more than the actual meaning of the words, as you so markedly pointed out in your introductory submission.

MS HUDSON:    Okay, Mr President. On - okay - just in conclusion, it’s - it seems obvious that workers do not cease to be employees of their employer while they’re in receipt of workers’ compensation for any injury acquired during the course of their employment. The annual leave clause -

PRESIDENT:     Is there anything in the workers’ - in the act which makes that point - in the workers’ - what’s it now - Rehabilitation and Compensation Reform Act?

MS HUDSON:    Yes, I referred earlier, Mr President, to section 84 - Paid holidays during incapacity. If during - would you like me to -

PRESIDENT:     I’ll go to it and follow you. Yes.

MS HUDSON:    Section 84 refers - states: that if during a period -

PRESIDENT:     Well I thought I had it.

MS HUDSON:    Oh, sorry.

PRESIDENT:     Have I got the wrong act? Yes, I have. Anyway, you tell me.

MS HUDSON:    Okay. Paid holidays during incapacity. If during a period for which compensation would otherwise be payable to a worker under this act, there occurs any period during which the worker would be entitled under the contract of service in force when the rights to compensation occurred, to be absent from his or her employment on annual recreational leave on full pay, a) the worker must be given by his or her employer a similar period of leave on full pay in lieu of that annual recreational leave at some time within three months from the date of his or her return to work or at the termination of his or her right to compensation under this act if he or she does not then return to work. Or b), if the worker so desires, the worker may by arrangement with his or her employer take annual recreational leave during the period of incapacity for which compensation is payable.

PRESIDENT:     Okay, so what does that do?

MS HUDSON:    Well, yes, I would contend, Mr President, that implies an entitlement to annual leave during a period of workers’ compensation or during a period of incapacity.

PRESIDENT:     Has that been relied upon by anybody else in this matter during the - do you know the facts of this particular case?

MS HUDSON:    No, I don’t Mr President.

PRESIDENT:     No.

MS HUDSON:    I’ve - just - what I’ve heard this morning.

PRESIDENT:     I see. Thank you.

MS HUDSON:    That’s all I’ve got at this stage, Mr President.

PRESIDENT:     Yes, all right.

MS FITZGERALD:    I don’t have any comment at this stage but I may like to make some comment after Mr Gates has made his submission.

PRESIDENT:     All rights are reserved, don’t worry. Before - thank you, Ms Fitzgerald, before we hear from Mr Gates, Mr Williams, what consideration has been given to section 84 of the - I don’t know what it is called now - is it the Workers’ Compensation Act or ?

MR WILLIAMS:    Workers’ Rehabilitation and Compensation, I think isn’t it?

MS HUDSON:    Rehabilitation and Compensation.

PRESIDENT:     Okay. Tell me about section 84.

MR WILLIAMS:    I’ll just have it in front of me if I may.

MS HUDSON:    Sure.

PRESIDENT:     And before - and before you go further on it, could I direct your attention to section 42 of the Industrial Relations Act.

MR WILLIAMS:    Yes, I’m familiar with 42, Mr President, yes.

PRESIDENT:     And - well section 42 expressly says: an award has effect subject to the provisions of any act dealing with the same subject matter.

MR WILLIAMS:    Yes.

PRESIDENT:     Can you tell me about section 84 on the Workers’ Compensation Act.

MR WILLIAMS:    Yes. My understanding of section 84, Mr President, is it’s the taking of annual leave whilst on incapacity, not the accrual. I believe in summary that that act - that precedent says that a person cannot be sent on annual leave whilst they are on workers’ compensation.

PRESIDENT:     Right. Okay. So it’s got - but what about the business?

MR WILLIAMS:    I don’t believe it has any effect in relation to accrual matters.

PRESIDENT:     Has that been tested anywhere.

MR WILLIAMS:    Not to my knowledge, Mr President. That provision was similar to the - I think into its .... act and also that words to that effect were in the 1927 act that a person could be sent - it was set down where companies that shut down over Christmas for holidays for three weeks, and the person said ‘oh well, you couldn’t be sent off on holidays during that period, you had to remain on workers’ compensation and when the person comes back off workers’ compensation they’d then be entitled to that same three weeks at a later time.

PRESIDENT:     Mm. It’s not quite the way the words read though, is it? I mean it seems to say - well to me, and I’m just really reading it for the first time and I might adjourn and take some advice on this - but it seems to be saying that if - well read it, it says: if during a period for which compensation would otherwise be payable under this act there occurs a period during which the worker would be entitled to annual leave.

MR WILLIAMS:    That’s - I think - as I say again, Mr President, I believe it’s referring to the taking of annual leave, not the accrual.

PRESIDENT:     Well I would have - well, it looks to me to be about the entitlement which could mean whether or not there is leave due and payable for. Mm. All right. Thanks.

Mr Gates, have you got a - would you like to put your submission?

MR GATES:    I’ll certainly throw my two bob’s worth in. It seems that section 84 is a bit of a hot topic, so I might address that first.

My understanding of that section is that it pertains to two matters; the first is an entitlement which accrues during workers’ compensation and the second issue that it deals with is the taking of leave. Now that annual leave could be accrued either prior to the workers’ compensation or it could be accrued during the workers’ compensation.

Now I would simply say that that has no relevance to the interpretation of this matter, and the basis for that is that it refers to a worker being entitled under his contract of service .... Now as to what his contract will or will not provide for an absence on workers’ compensation is the matter that we’re dealing with today.

PRESIDENT:     Yes. But they’re -

MR GATES:    Now that can accrue under a common law contract or it could accrue under an award and it’s the award which we’re dealing with today.

PRESIDENT:     But there doesn’t seem to be any challenge to the fact that the contract of services only concluded on the date of payment of the lump sum settlement.

MR GATES:    Are you saying that I don’t object to that?

PRESIDENT:     No, I’m not - I’m saying the agreed facts as presented by Mr Williams seem to indicate that.

MR GATES:    Well what it indicates is that when the employment ceased.

PRESIDENT:     Would you say that was in accordance with any of those -

MR GATES:    Well I don’t see -

PRESIDENT:     - case precedents which Mr Williams put forward.

MR GATES:    Well that’s a matter which I will specifically address -

PRESIDENT:     All right.

MR GATES:    -it is service or whether it is in fact employment.

PRESIDENT:     Okay.

MR GATES:    Save to say at this point in time that the .... mutually exclusive. Service does not mean employment. And employment does not mean service. That is very clear.

PRESIDENT:     Yes.

MR GATES:    We say that the award clause is clear and it is unambiguous and in that regard we concur with the submissions put by ALHMWU, albeit we have a different interpretation of what they say.

PRESIDENT:     Which is the classic definition of ambiguity.

MR GATES:    Ambiguity is a matter for you decide. We can say it’s ambiguous and you can decide that it’s not ambiguous. We can say it’s clear and you can say it’s not clear. But it clearly states in subclause (a) of 9, that a person becomes entitled - well a person serves a qualifying period of 12 months’ continuous service and it then says less the period of annual leave.

If one goes down from there into subclause (b) of 9, it must be taken within 12 months. If one then goes to (c), then you see a few things appearing. It starts to talk about employment and then it starts to talk about a pro rata accrual method. Now whilst it may talk about employment, the accrual method is completed months of service. They are two quite distinct things.

PRESIDENT:     So (c) has nothing to do with (a).

MR GATES:    Well note, when the award is interpreted as a whole to give an understanding as to what the words mean, then it becomes apparent and it’s a point that I’ll address in far greater detail later, that one can be in employment from start to finish with interruptions and those are not counted in the period of employment. 6513But when one is talking about service, one is talking about continuous service and the period of continuous service may be less than the period of employment. For example, continuous service - and it’s a point that I’ll get to later - must be continuous - ie - without absences - whereas employment, it doesn’t matter - it’s from the start to the finish.

You’ve been referred to -

PRESIDENT:     Would you run for me -

MR GATES:    I’ll run through it in greater detail later.

PRESIDENT:     Yes, okay.

MR GATES:    The distinction is important.

PRESIDENT:     All right, if you’re going to do it again later.

MR GATES:    Oh, it will be done in far greater detail. You’ve been referred to a Macquarie dictionary. I don’t know what a Macquarie dictionary is. I don’t what edition it is. I don’t know whether it’s the shortened, the abridged or the full version but it is clear that commissions will accept as being the authority the Shorter Oxford English Dictionary.

PRESIDENT:     Is that right?

MR GATES:    I can you take you to authority on that if you wish.

PRESIDENT:     Yes, I’d like you to.

MR GATES:    Not today unfortunately.

PRESIDENT:     I’d like you to because the last statement of -

MR GATES:    There is authority -

PRESIDENT:     - a principal on that, I was led to believe was made by the previous president some years ago and it was the Macquarie.

MR GATES:    Oh, well I certainly seem to recall -

PRESIDENT:     Anyway, look, I don’t think it’s worth arguing about, but I’m happy to accept any of your dictionary definitions and I’ll cut the one out of it that I like best.

MR GATES:    If I could hand the exhibit to you.

PRESIDENT:     Certainly.

MR GATES:    There’s three copies there - one to .... and one to the president.

PRESIDENT:     Yes, well we’ll mark this exhibit, TCCI.1.

MR GATES:    The first word which I’ll take you to which is used in subclause 9(a) in annual leave, is that of ‘continuous’ and you were referred to a part of that definition by the ALHMWU but I’ll take you to where it’s been underlined and it says:

1.
Characterized by continuity; extending in space without a break; having its parts in immediate connexion; connected, unbroken.


Uninterrupted in time, sequence, or essence; going on without interruption.

So it’s clear from that, that the words ‘continuous’ will not incorporate any period that is broken or that is interrupted. As soon as it becomes interrupted, and that is, that the service is interrupted or that the service is broken, then it can no longer be continuous. And that’s by definition.

If I take you to page 150 (sic), you’ll see in the second column, the word ‘service’ - and it appears as the last on the bottom. On the right hand side or in the third column of that page, I will take you to point II, which has been underlined at it essentially says: Performance of the duties of a servant; attendance of servants; work done in obedience to and for the benefit of the master, an act of serving; a duty or piece of work done for a master or superior.

Then just down from that, you will see another underlined section which would be no more than five centimetres down, it says: ready to obey his commands - as being of service.

And then you’ll see further underlining at IV which is: the action of serving or helping or benefiting, conduct tending to the welfare or advantage of another. Chiefly in to do, render.

And it also refers in that definition to serviceableness and it also refers later down: at one’s disposable, ready or available for use.

The definition of ‘serviceable’ then becomes important, and that is on page 1851 - being over the page. And the definition of ‘serviceable’ is - has been underlined as: I. Ready to do service; willing to be of service; active or diligent in service.

Now when one refers to what is service, it becomes important to know what it is that’s served as that is the basis of the definition.

On page 1849 you will see in the third column ‘Serve’. You will see one line underlined and it says: to perform the duties of a servant. And if one then follows the natural progression of the definition, it is to understand what is a servant, and ‘servant’ is directly above ‘serve’ on page 1849 in the underlined section who is - one who is under obligation to work for the benefit of a superior and to obey his or her commands. And it goes on: one who under the obligation to render certain services to and to obey the orders of a person or a body of persons esp - or especially - in return for wages and salaries.

PRESIDENT:     There was a grab bag there to have a go at, wasn’t there?

MR GATES:    There are a few more connected but we don’t see them as particularly relevant.

PRESIDENT:     What - did you have consideration to any of the others on the other page?

MR GATES:    No.

PRESIDENT:     Definitions of ‘serve’.

MR GATES:    No.

PRESIDENT:     Didn’t suit?

MR GATES:    Well we thought those the most pertinent points.

PRESIDENT:     I mean I would have thought 15 of the top of the first column on the next page would be pretty relevant. To render useful service, to work for, or assist in any matter, to labour for. Now I don’t know what point you want to draw from it all anyway, Mr Gates. I’ll -

MR GATES:    No, that’s fine. You’ve been - we already have before you WSA.9 which is a decision reported in AILR - sorry - 1975 AILR at 796, and it refers to what is continuous service. What that essentially says is, that continuous service means service which is given in accordance with a contract of service without interruption. And if the service required was rendered for the requisite period and continued throughout the period, it could not be said that there was any relevant interruption.

Now in that case he referred to a part time employee who was doing two days’ work per week and in some cases they performed one. But the relevance is that the days of work performed were the requirement of the contract and the contract was then fulfilled. So when he was required to work he did work in that he was ready, willing and available to work, he was paid the wages for the work undertaken - there was no interruption.

That case is also important because His Honour clearly draws the distinction between a period of employment and a period of service and he says that employment with an employer may be continuing even though the service has been interrupted and it’s quite clear that service can be interrupted by a number of things, whether those be - well by absences, whether they be lawful or unlawful and what have you. And the most common cases appearing as to breaks service is unauthorised absences usually on occurrence of strike.

If I take you to a decision which is reported in 51 Commonwealth Arbitration Reports at 794, which is between the Australian Rope and Cordage Workers Union and A. Forsyth and Co. Pty. Ltd. It was an interpretation of the award and it related to unauthorised absences as affecting continuous service for the purpose of annual leave and the award was duly interpreted.

If I give you a copy of that decision -

PRESIDENT:     We’ll mark your exhibit TCCI.2.

MR GATES:    The question - well the facts that were before him was an award provision which provided that a period of seven consecutive days’ leave shall be allowed annually to all employees after 12 months’ continuous service less the period of annual leave. However, that - they have further provision in that award which contained a provision saying that service shall be deemed to be consistent notwithstanding for certain areas. So in that regard it’s slightly different to ours.

But the other facts that were before him were that an employee or a number of employees - I can’t quite recall - had absented themself from work on unauthorised ....

And on page 795 in the first paragraph after placitum (ii), he says:

These provisions make it clear that “service” is not synonymous with employment in the sense of engagement.

And he then talks about placitum (i) and placitum (ii). But if you take you to just after where placitum (ii) appears, he says:

It is also to be noted that the “twelve months’ continuous service” specified in subclause (a) itself is to be less the period of annual leave.

He then says:

There would be need to have inserted the words in the parenthesis if “continuous service” was to mean the same as continuous employment in the sense of engagement.

Now those words, that being ‘twelve months’ continuous service less the period of annual leave’ is the same that applies in the Restaurant Keepers Award, and as such we would say that clearly continuous service is not continuous employment and the two are fundamentally different.

If I then give you a further decision which was reported in 53 Commonwealth Arbitration Reports at 180, which was a case between the Wire Workers Wire Fence and Tubular Gate Workers Union of Australia and Rylands Bros. (Aust.) Pty Ltd and others, that is case which looked varying some provisions of an award.

PRESIDENT:     TCCI.3. 6407
MR GATES:    If I take you to page 182 of that decision at the very bottom of that page there is the last paragraph which is just under `Full Court’ which should appear in a shaded-type text, and if I could read it over at page 103, it says:

The general practice followed by this Court in giving effect to the decision of the Full Bench in the Federated Storemen and Packers’ Union of Australia v G. Adams Pty Ltd and others has been to make the benefit of a period of paid annual leave dependent upon an antecedent period of continued service. Where continued service is intended to be preserved despite absences from work owing to sickness or accident or causes which the employee should not be regarded as responsible specific provisions have been included in order to express that intention. It has been held that unauthorised absences on the part of an employee who break the continuity of service for the purposes of qualification for annual leave; and, further, it has been pointed out that continuity of service is not synonymous with continuity of engagement or with the subsistence of the contract of employment.

And if I take you to page 187 and this should be a shaded section about one-third of the way down, it says:

Insofar as the quoted extract may have been intended to apply to employees who had not given 12 months continuous service the Commissioner appears to have been of the impression that the right to annual leave rested on employment and not service as in his order he says, `The absence from employment shall not be deemed a discontinuous of employment but it has been held by the New South Wales Industrial Commission that service is the qualifying factor and not employment and that the two words are not synonymous.

They are referring to the original decision of the commissioner, which was subject to an appeal which was overturned on an appeal, and the appeal strongly held - which was supported by Piper, the Chief Justice, in Kelly J., on page 188, as both following the reasoning that service is not to be interpreted as employment and the two are fundamentally different.

It’s our submission that service is continuous if the employee is absent from work, provided that the absence from work is specified under the award and is a consequence of the award and of the contract.

Now, in that regard, service would be continuous if the person was on paid annual leave, as provided for under the award. Service would be continuous if the person was on paid sick leave under the award, paid public holidays, RDO’s, that would be continuous, but where an absence is not provided in the contract and through the award, then that absence will have the effect of breaking continuity of service. 

PRESIDENT:    So it has got to be both in the contract and in the award - provided for in the contract and the award?

MR GATES:    Yes - provided, obviously that the contract was not inconsistent with the terms of the award.

PRESIDENT:    Yes.

MR GATES:    Twelve months’ continuous service is not 12 months’ employment - it is not the same. The distinction lies in the fact that in continuous service - sorry - the distinction lies in the fact that with continuous employment an employee continues to accrue for annual leave, irrespective of any time lost by him or her, during such qualifying period, just so long as the employment contract subsists.

PRESIDENT:    Is that right?

MR GATES:    Well, under the words of the award -

PRESIDENT:    No, under the words of the award, is that right?

MR GATES:    Well, it expresses `service’, and we are talking about the contracts in employment.

PRESIDENT:    Yes, but the entitlement is by way of service.

MR GATES:    Yes, but what I am referring to is the distinction between the two and how they are not synonymous, but saying that the words - if it were continuous employment or for a period of employment that is WSA8 where they are talking about the case of the Australian journalists and 52 weeks of employment.

Now, in such a case if an employee was absent and the words were used of employment, then all that becomes relevant is the commencement date and the cessation date. If the employee is absent, for whatever reason, then it won’t break it because subsuming it, or underlining it, is the contract of employment - it is still in existence - whereas the expression `continuous service’ the worker must actually be serving continuously, and the definitions under the Shorter Oxford Dictionary all support that it must actually be service - that they must be serving the employer.

Now, if the worker is unable to serve the employer, then that is not service and, therefore, it is not continuous service and the award itself when taken as a whole lends support to that.

If I take you to - and I must admit that I don’t have photocopies of this, I assumed that the parties would have copies of their own award - if one goes to page 4 of the Restaurant Keepers Award No. 6 of 1995 (Consolidated) -

PRESIDENT:    I might be in trouble here, because I only have the ’96 award consolidated.

MR GATES:    Well, if you would go to clause 7(a) - Definition of Introductory Level - you will see in the third line that there is a reference which says:

PROVIDED THAT an additional 494 hours may be served at this level.

Okay? So they are talking of the concept of served as actual physical service that you must serve an additional, or you may serve an additional 494 hours, so in that context it is service that is actually being performed, not a subsuming of underlining contract of employment which wouldn’t require actual service.

If I take you to, or as we already have, clause 9(a), the qualifying period for annual leave is after 12 months’ continual service, less the period of annual leave.

Clause A is saying that you will accrue it less the period of annual leave. Now, if you are on workers' compensation how can it be less the period of annual leave, because you are never going to take it whilst you are absent.

So it is clearly the intention of the draftperson that a continuous service would be actual service and that you would in that 12 months, or as provided for in subclause (b) leave taken within a period of the next 12 months, then you would actually physically take it. Then the intention of the draftperson was not to say 12 months continuous employment but actual service.

Now, if it were the intention that it not be actual service, then there would not be the reference to, `less the period of annual leave’, otherwise it would make a nonsense of it.

In subclause (c) of clause 9, which is proportionate leave on termination, it talks about a couple of things. It says:

Where an employee on weekly hire is engaged for a period of less than 12 months -

Okay, so we are talking about `engaged’ which is obviously a reference to the contract of employment for less than 12 months and then it goes on to say:

If they leave -

- and it specifies a number of provisions for it -

- then they will accrue annual leave on the basis of 12 and 2/3rd hours for each completed month of continuous service.

Now the draftperson used the words `engaged for a period of less than 12 months’. He also, or they also, carefully used the words, `completed service’ for the basis of accrual. 

Now that lends support to the argument that whilst the employment may be for the 12 months that there may be significant or there may be periods of absences during that, and that you will only accrue annual leave for a completed month of service. So you must physically do a month of service.

Now it may be the case that out of the year, or the 11 months’ employment, you were absent on a number of occasions so as to occasion only 7 months’ continuous service, in which case you would be paid the relevant pro rata amount, but they don’t use the words, `12 and 2/3rd hours for each completed month of employment’. It is very specifically that of service.

In subclause (g) of clause 9 which is pro rata for part-time employees on termination it is interesting to note that in the formula how the formula is calculated, and it is calculated basically on the number of hours worked each week in the accrual period. 

Now the accrual period is in subclause (a), which is 12 months - basically 12 months - so it is referring to you must actually work it. You cannot get hours if you don’t in fact work it. Now that then supports what they say in the multiplication, 12.23 hours for each completed month of service. So the formula would be the hours that you work as an average, divided by 38, multiplied by 12.23 for each completed month of service.

So it is clearly building the intention of the draftsman or the draftperson that there must actually be the service be performed. If there is no service to be performed, then I would see that there is no entitlement.

Furthermore, at clause 17 of the award, and I note that we are referring to a full-time employee in this current interpretation. Clause 17 is a full weeks wages and it says in essence:

Employees, other than those engaged on a part-time or casual basis, shall -

- and then there is a bit of an exemption -

- be paid the weekly wage rate prescribed for a week of 38 hours for each week that he is ready, willing and available for work.

Now if one is actually serving and serving in accordance with the provisions of the award, that is that you are performing 38 hours work, then you get paid the weekly wage rate, but if one is not ready, willing and available for work during the relevant period, then there is clearly no obligation under the award, and that would reinforce that if you are not ready, willing and able you are not providing service under the award.

PRESIDENT:    You are treading on dangerous ground there, I think, Mr Gates. Okay, I have heard what you have had to say on clause 17.

MR GATES:    Perhaps we will move to the next clause then.

PRESIDENT:    6656 Yes, if you wouldn’t mind. No, it raises a lot of other issues that I don’t think are relevant to clause 9.

MR GATES:    In clause 20(a), which is a reference to the hours of work, it provides a clue as to what will constitute service of a full-time employee and it says that:

The hours of all permanent full-time employees shall be an average of 38 hours per week to be worked on the following basis.

Now, obviously, if you don’t work 38 hours as a full-time employee you have not provided, or you certainly don’t fulfil, I would suggest, clause 17 and you have not provided a service which is continuous; and, clearly, when you are on workers’ compensation one does not work it and, therefore, you are not performing service, therefore, you are not entitled to it.

And subclause (d) of that clause, which is the wage entitlements which goes as to the what will constitute service, it says that:

Employees shall be entitled to a week’s wages in accordance with Clause 8 for each week of work.

Now, obviously, they must physically work that week as a full-time employee, and if that clause is satisfied that they do physically do the work, then they do accrue continuous service, but the opposite also applies if they don’t physically work then they don’t get paid the wages, therefore they don’t accrue service for the purposes of subclause 9(a), therefore continuity is broken.

And then there are other provisions which relate to overtime, penalty rates, rosters, and so on and so on.

In relation to clause 25 in Part A - Parental Leave which pertains to define continuous service that is not relevant to the interpretation of this matter as the definition is confined in its operation in the award and, indeed, sheds no light on the rest of the award.

It may also become clear as to how to apply continuous service by the reference to sick leave and, in particular, to subclause (a) paragraph 4. 

Now I won’t labour through it but it is essentially the same as the provisions for annual leave.

It talks about a period of employment, but it then says that you will only accrue sick leave on the basis of 6.33 hours for each completed month of service. So, obviously, you must actually serve - even though you may be employed - you must actually serve the employer to become entitled to the accrual.

And such would lend weight to our submission that service must be continuous and that the service must be actual, and if there is no actual service then the service cannot be continuous by definition.

The same can also be said for © the provision pertaining to superannuation, which was clause 34. I won’t labour you through it, other than to say that it refers to continuous service and there is only entitlement to receive it under 34(b))I) if a person, or if a full-time employee completes 4 weeks’ continuous service with the employer. One cannot complete 4 weeks’ continuous service if one is absent.

We say to you that in understanding, well, or in determining or defining the words `continuous service’ that the only distinction that needs to be drawn is a distinction between an award or a contract absence, on the one hand, and on the other hand an absence not provided for in either of those, whether it be lawful or unlawful. The distinction is irrelevant.

We say that continuous service under the award will not be affected by an authorised absence provided for under the award such as annual leave, sick leave, but an absence which is not provided for under that award, whether it be long service leave, whether it be workers’ compensation, whether it be an extended unpaid sickness, whether it be extended unpaid leave will break continuity. 

The reason it breaks continuity is because the service will not be continuous, and in those circumstances it will not meet the definition of subclause 9(a) of continuous service for 12 months and, therefore, it is broken, and that is a logical and ordinary expression of the words that are used and is consistent with the overall framework of the award in which it is couched.

In that regard, we support the second position contained in WSA.5 at 2 as being an accurate reflection of entitlement, and we state that (1) does not bear as being true or accurate on an interpretation of the words that are used.

We also submit that the commission not retrospectively impose additional obligations on employers; that any interpretation be prospective from the date of decision, although if you are so moved to make a point of retrospectivity, then that retrospectivity be quarantined to the facts in this particular matter and only apply to that, to nothing else.

PRESIDENT:    How could I do that?

MR GATES:    I’m sorry?

PRESIDENT:    How could I do that, Mr Gates? Any idea?

MR GATES:    I don’t believe there has been any grounds advanced which would support making a retrospective interpretation back to 1994, which is some 2 years past.

PRESIDENT:    Yes, all right. Say, for example, just on that point, if I were to determine as of today’s date that the declaration should have effect to apply in WSA.5 at page 2, what would that do to the issue at hand?

MR GATES:    Well, that’s a matter for my colleague, Mr Williams, to address you on.

PRESIDENT:    Yes. All right. Okay, anyway, your primary submission is that it should be a prospective date?

MR GATES:    Yes. In relation to the Produce Award we say that it is of no relevance to this matter other than that it would point out that there is no entitlement to - well, that an absence will break -

PRESIDENT:    If you say it is not relevant is there any need to address it?

MR GATES:    Well, I was just trying to get away with that one if I could.

PRESIDENT:    You have already won that point, I think.

MR GATES:    And, the other point that I would raise is from the submissions by the ALH & WU that the word - in relation to the word `authorised’, and it would seem in the context that if an absence was authorised by whatever and that will not break continuity. 

Now, we simply say that there is no reference in the award or in subclause in the award, and particularly in subclause 9(a) which says that if it is an authorised absence then it will not break continuity.

All that is there is that it must be 12 months’ continuous service. That is the qualifying period. If it is not continuous, if the service which is actual is not continuous it must break, and that is by definition.

If it pleases, we have no further submissions.

PRESIDENT:    All right. Thank you, Mr Gates. Ms Fitzgerald?

MS FITZGERALD:    Thank you, Mr President. It won’t surprise you when I refer you to section 42 of the Industrial Relations Act and, hence, to the Workers Rehabilitation Act Compensation Act of 1995, or 1988, as amended in 1995, and I would submit that I am not sure that all parliamentary draftsmen or people drafting awards on legislation do, in fact, make the distinction that Mr Gates is suggesting in terms of employment or, indeed, or service, and referring to his definition regarding service.

One that he omitted to refer to but perhaps does shed some light is in terms of `service’ as a noun which is what we are talking about, rather than a verb `to serve’.

Is service the condition of being a servant, the condition of employment and, yes, so some people are in fact using both service and employment and occupation synonymously, and in terms of the Workers Rehabilitation Act it is quite clearly talking about an entitlement to annual leave whilst on workers’ compensation and how in fact that entitlement can be taken; and again, if I refer you to section 84(i):

If during the period for which compensation would otherwise be payable to a worker under this Act there occurs any period during which the worker would be entitled under the contract of service enforced.

So they are talking about an entitlement to annual leave and making provision for when that entitlement in fact can be taken, and it talks about on return to work - being able to actually take annual leave within 3 months of return to work and how that entitlement may be accessed on termination.

So I would submit that the president in fact must give consideration to the matters dealing with compensation and annual leave in the Workers Rehabilitation and Compensation Act when, in fact, making an interpretation regarding this entitlement or this provision.

PRESIDENT:    Yes. All right. Thank you for that. Mr Williams?

MR WILLIAMS:    If I can just address a couple of matters, rather than to reinstate the matters that I have already put before you.

PRESIDENT:    Yes, please.

MR WILLIAMS:    Yes, that’s the last thing, Mr President, I want to do.

Mr Gates made reference to clause 9(g) referring to (a). I would think, Mr President, that that should be referring to © only not to (a) because it talks about `on termination’. I believe that should be a reference to © and not to (a).

And I also believe references to clause 17 - although you have presented a view and asked to move on from there - I believe that that matter is fully contained in the act itself in the Industrial Relations Act in clause 49 and, like, 42 would override clause 17.

PRESIDENT:    Yes. So, summarising that?

MR WILLIAMS:    I am saying clause 17 has no effect in the award, whatsoever, because of the act.

PRESIDENT:    At what part of the act has -

MR WILLIAMS:    Section 49.

PRESIDENT:    49?

MR WILLIAMS:    Of the Industrial Relations Act. I believe it covers that particular point.

PRESIDENT:    Yes.

MR WILLIAMS:    As 4, 5 and 6, I think they’re -

PRESIDENT:    What is the reference to section 79? Is that right or wrong?

MR WILLIAMS:    Yes, it is. That’s in relation to infirmed persons - a little specialty on there.

PRESIDENT:    I see.

MR WILLIAMS:    I couldn’t find the support for that continuous services is not affected by authorised absences from the award, but it affected, I think, by absences by other matter, and I find nothing to support in the award where authorised absences in the award could not also have an affect on continuous service. I support that in the award.

Mr President, my application was for retrospective -

PRESIDENT:    So, just go back on that one for me and take me through that slowly.

MR WILLIAMS:    Well, Mr Gates, if I listened correctly, said that continuous service was not affected by authorise actions from the award. In other words, sick leave and other matters in the award, but it was affected by absences from outside the award. In other words, what he was trying to say was long service leave.

What I am saying is, I find no support within the award to assist me to come to that conclusion to differentiate between the two.

PRESIDENT:    Right.6667
MR WILLIAMS:    If I find ....

PRESIDENT:     Okay.

MR WILLIAMS:    .... Mr President, my application today is for a retrospective matter. We do have an actual case before us and to consider the matter of a prospective decision would go against what I believe are the guidelines for interpretation - to have an actual case - we’re therefore after a real decision.

PRESIDENT:     There is a body of opinion that says that no matter when the declaration is effective, the award can only be interpreted in that - or applied in that manner so that if there is an historic dispute - can I use that expression - and old dispute - then the way in which the award is to be interpreted is the way in which the declaration is written regardless of when the issues of concern occurred.

MR WILLIAMS:    Thanks, Mr President.

PRESIDENT:     Now I don’t think there’s any determined cases on it but certainly that’s a view that a lot of people express. I think I’d be fairly comfortable with it.

MR WILLIAMS:    Thanks, Mr President. And the last matter which I’ve already spoken on is section 84. I’ve put my thoughts in that matter. I don’t have a legal support of that area but I still put that it’s my understanding that that section is the taking of the leave and not the accrual whilst on workers’ compensation.

PRESIDENT:     Yes.

MR WILLIAMS:    Thanks, Mr President.

PRESIDENT:     Yes, all right. Thanks, Mr Williams. Does anybody else want to say anything further?

MS HUDSON:    If I could, Mr President.

PRESIDENT:     I know this is the worst thing anybody in my position should do, but I’m offering everybody the opportunity to cover all the bases.

MS HUDSON:    Just a couple of points, Mr President, if I may, in relation to Mr Gates’ submission. I mean I was a little confused about some of the evidence that Mr Gates used in his submission. The cases that he referred to in relation to Forsyth and Rylands, I think, in terms of Australian Rope and Cordage Workers Union and -

PRESIDENT:     They’re fairly old.

MS HUDSON:    - are both of those decisions related to unauthorised absences by employees and therefore are the impact of those unauthorised absences on continuous service, I find it very difficult to equate those decisions with the issue that we have at hand today which is in relation to workers’ compensation which is clearly an authorised absence from employment - from employment and .... the payment of workers’ compensation for injury or illness suffered as a result of a person’s employment. So I found it difficult to understand the relevance of those cases.

I also found it difficult to understand the relevance of Mr Gates’ reference to clauses 17 and 20 and 34 in the award, I think he referred to, which is - which - I was a bit confused by how that actually related to continuous service because he then referred us back - kept referring us back to clause 9 and the obvious interpretation of continuous service and I found it difficult to find any connection between those other clauses and -

PRESIDENT:     One of the principles -

MS HUDSON:    - continuous service.

PRESIDENT:     - one of the principles in - in interpretations that were enunciated by the former president was that regard had - or could be had to the award as a whole and how - and that leads on to how you make - how you construct certain words given the way they’ve been used in other parts of the award.

MS HUDSON:    I understand that, Mr President, but -

PRESIDENT:     That’s the logic -

MS HUDSON:    - Mr Gates also - also said that where continuous service was actually defined in the award under the parental leave clause that that wasn’t relevant, so I had great difficulty following the logic of those two arguments -

PRESIDENT:     Yes.

MS HUDSON:    - in terms of his submission. And so I guess just in conclusion, we would submit that Mr Williams’ exhibit, WSA.5 I think it was, in terms of his calculations of Miss Thomas’ annual leave accruals, obviously we would contest that the page 1 is the obvious - obvious one that needs to be taken into account in this particular case as we would contend that that continuous service certainly needs to come into play in terms of that calculation, and so therefore the seven weeks and 12.66 hours is due to her as she has terminated her employment. And I’d also refer again to the points made by Ms Fitzgerald in relation to section 42 of the act and section 84 of the Workers’ Compensation Act being very relevant in this issue. Thank you.

PRESIDENT:    Yes, all right, thank you for that. Well everybody else has had a second bite of the cherry, Mr Gates; I’ll give you one quick opportunity.

MR GATES:    I actually developed some rather detailed submissions .... In relation to section 84 of the Workers’ Compensation Act, it does not impose an additional liability on the employer. It does not say that they shall approve annual leave. It leaves it completely separate. It leaves it to something else. It simply says that if it does accrue then this is when you are to take it and that you can take it during, in its most simple terms.

I don’t believe there’s anything further to say except to reaffirm that an absence on account of workers’ compensation is not part of continuous service and is therefore excluded from and there is no entitlement for any period on which the person is on workers’ comp.

PRESIDENT:     Yes.

MR GATES:    Nothing further.

PRESIDENT:     All right, thank you for that, Mr Gates. Look, if it were not for the existence of section 84, I would have not a lot of difficulty in coming to a conclusion on this, but I’m going to take advice on the impact of section 84 just so that I don’t run foul of any legal technicalities. If it’s necessary we’ll reconvene otherwise I will issue a written decision and declaration. Thank you very much for your contributions.
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