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REASONS FOR DECISION 
 
[1] On 5 August 2009, the Community and Public Sector Union (State Public Services 
Federation Tasmania) Inc. (CPSU) (the Union) applied to the President, pursuant to 
Section 29(1) of the Industrial Relations Act 1984, for a hearing before a Commissioner 
in respect of an industrial dispute with the Minister Administering the State Service Act 
2000 (Department of Education - Community Knowledge Network) (the Minister) arising 
out of an alleged breach of the Tasmanian State Service Award (the award). 
 
[2] The matter was listed for hearing at the Commonwealth Law Courts, 39-41 Davey 
Street, Hobart, Tasmania on 19 August 2009 (Conciliation Conference) and 26 October 
2009, and at the Supreme Court, Cameron Street, Launceston, Tasmania on 1 and 2 
October 2009.  Ms K Tyson appeared for the CPSU and Ms D Crespan appeared for the 
Minister. 
 
[3] In late 2007 the Premier asked the Office of the State Service Commissioner 
(OSSC) to instigate a moratorium over certain conditions specified in “Commissioner’s 
Direction No.1 – Employment in the State Service” to alleviate inconsistencies and 
irregularities associated with fixed-term employment in the State Service.  The 
moratorium commenced on 1 January 2008 and concluded on 30 May 2008. 
 
[4] In a Memorandum to the Union (Exhibit A.8) and various heads of agencies (Exhibit 
M.16) dated 20 December 2007, Frank Ogle, Director Public Sector Management Office, 
specified the scope of the moratorium. 
 
[5] The overall intent of the moratorium, in his words was to “allow the irregularities to 
be rectified”.  Specific boundaries were established: 
 

“To be eligible for consideration for conversion to permanent status under the 
moratorium, persons must be fixed term employees under the Act as at 13 
December 2007, being the date the SSC approved the moratorium.… 
 
While Agencies will use the proposed moratorium to identify persons who 
should more appropriately be appointed as permanent employees, the 
moratorium does not require all fixed term employees to be forwarded by 



Agencies for conversion.  Rather, it provides Agencies with the opportunity to 
review eligible persons taking into account any, or all, of the following: 
 
• The initial decision to make a fixed term appointment rather than make 

a permanent appointment; 
 
• The decision to extend the fixed term appointment rather than make a 

permanent appointment; 
 
• Any decision/s to subsequently extend (formally or informally) the fixed 

term appointment with or without the SSC’s approval. 
 
Other terms of the moratorium include: 
 
… 
 
… 
 
• No declaration required concerning the application of merit; 
 
…” 

 
[6] As a result of the moratorium a considerable number of employees on fixed-term 
contracts were offered permanent employment across the State Service.  From verbal 
advice received through Mr J Di Falco, Manager, Employment Policy & Programs, Public 
Sector Management Office, and confirmed by way of email on 8 December 2009, “fixed 
term employees includes casual employees for the purposes of the State Service Act 
2001.” (sic) 
 
[7] The instant matter arose from the failure of seven casual employees in the 
Department of Education (Community Knowledge Network) to attain permanent 
employment status during and since the moratorium.  The employees included in this 
matter are Ruby-Marie Crowe, Karen Jarman, Joanne McDonald, Helen Carlisle, Bridget 
Grigg, Vicki Hindmarsh and Joan Bradley. The group is collectively referred to in the 
Decision as the “named employees”.  
 
[8] Ms Tyson, appearing for the CPSU, sought resolution by way of an order under 
s31(1) of the Industrial Relations Act 1984 (the Act).  She requested an order that 
designates the named employees be categorised as permanent employees for purposes 
pertaining to the State Service Act 2000 (SSA2000) and the Department of Education 
(Agency) must make application to the OSSC to have the employees designation 
changed to permanent.  She also sought back pay for those employees who had suffered 
a reduction in their regular hours (I understand it to be since the moratorium). 
 
[9] Ms Tyson also sought that the group of named employees receive the same 
outcome as employees similar in status who were given permanent employment.  She 
argued it was their right under special and compelling circumstances. 
 
BACKGROUND 
 
[10] Ms Tyson argued that the Agency precluded those employees under casual 
instruments of appointment from being considered for permanent status during the 
moratorium.  Initially, some 13 employees claimed to be disadvantaged by the process, 
subsequently six achieved permanent status leaving seven still in dispute. 
 



[11] Ms Tyson argued that Agency did not comply with the OSSC’s CD.1 in that 
“Permanent employment is the usual form of employment in the State Service”.  She 
further argued that the seven named employees “… don’t work as fixed term or casual 
employees” and that “… they have been employees on a continuous basis for long 
periods of time…”. 
 
[12] Ms D Crespan, for the Minister, asserted that the Agency was the largest employer 
in the State and as such had a need to engage casual employees on an “as required” 
basis.  She said that the opportunity for casual employees to secure work regularly was 
considerable.  She argued that the staffing level of permanent employees is governed by 
an annual budget and as a consequence any proposed changes are subject to budgetary 
scrutiny and the availability of funds. 
 
[13] Ms Crespan argued that the Agency had the facility to offer casual employment 
under Part I, Clause 8 - Employment Categories of the award, “Casual Employee”: 
particularly as had been demonstrated that “… the offered engagement may be accepted 
or rejected on each and every occasion …”. 
 
[14] Ms Crespan informed the Commission that casual employees sign an annual 
instrument of appointment to be eligible for casual work.  She said that from those 
nominating their desire to be a casual employee a contact list is developed for each area, 
employees are subsequently offered work in sequence.  Should an individual be 
unavailable, the next person on the list is contacted.  She said casual employment was 
on an “offer and acceptance” basis in that the employees are offered casual hours, but 
there is no obligation in their part to accept them. 
 
[15] Ms Crespan argued that the named employees worked a combination of casual 
hours and fixed-term contracts, when available.  She said it could be shown from the 
time records that those employees did not work standard hours each fortnight when 
engaged in a casual capacity. 
 
[16] Ms Tyson argued that the Agency had rostered the named employees to work on a 
regular basis.  She further argued that there were examples of rosters being set some 
three months in advance.  She asserted: “There are long, continuous periods of 
employment, and that’s why we very strongly believe they cannot be classified as 
genuine casual employees.” (Transcript p.49,L.45) 
 
[17] Ms Crespan responded by indicating that the work schedules or rosters are work 
programs, for up to months in advance, which dictate the various activities to be 
conducted by the complement of permanent employees.  Where there is a known void, 
for whatever reason, that opening is filled in the first instance by another permanent 
employee.  Should no permanent employee be available, a fixed-term employee is 
offered the work and only if the work is turned by this category of employee is it made 
available to a casual employee.  In the situation where a void is created on short notice, 
by sickness for example, that position would tend to be filled by a casual employee.   
 
[18] In normal circumstances, she said, a casual employee would not refer to the rosters 
to find out if they were working, but rather they would be contacted by the particular 
manager to glean their availability for a specific suite of hours.  Only after accepting an 
assignment would a casual employee’s name be entered on the roster. 
 
[19] Ms Crespan said that the timetables or rosters were compiled on a weekly basis to 
enable the coordination of the permanent staff.  She said that: 
 



“… employees don’t know from one week to the next whether they will be 
offered casual hours …” (Transcript p.66 L.2) 

 
[20] Ms Tyson asserted that since the moratorium the named employees have had the 
hours offered on casual assignments cut drastically. 
 
[21] Ms Crespan acknowledged that because of budget imposts on the Agency as a 
result of the global financial crisis there had been less use made of casual labour than 
previously, although she did stress that casual support was essential to run the various 
libraries effectively. 
 
[22] Ms Tyson raised the issue of the named employees working regularly on Saturdays.  
She understood this practice was not to replace permanent employees as relief, but 
regular work for casual staff. 
 
[23] Ms Crespan addressed the apparent rostering of casuals well in advance of the 
Saturday where work was available to them.  She said that the permanent employees 
and fixed-term employees are scheduled first for Saturday work.  Because of weekend 
commitments this process is initiated with significant lead time.  She said depending on 
the extent of the take-up by these employees, casuals are able to be offered the work 
and subsequently rostered. 
 
[24] Ms Cheryl Anne Woolley gave evidence which confirmed that work schedules or 
“rosters” were compiled after a complement level was determined and the casual 
employees have accepted particular time slots.  She confirmed that the Saturday roster 
was done a month in advance for practical reasons and that the casual employees are 
made offers of work in rotation.  She also confirmed that there was no set pattern to any 
engagements. 
 
[25] Ms Tyson asserted that the named employees, collectively, had been employed for 
more than two years and mainly in the same work areas.  She said they worked the 
same roles as the permanent employees.   
 
[26] It was agreed that the Commission would hear the case of one of the named 
employees in its entirety and that the evolved process would be the template for the 
remaining six employees. Mrs Crowe’s case was dealt with first. 
 
[27] Ms Crespan reiterated the importance of casual employees and fix-term contracts 
for the effective service delivery of the libraries throughout the State.  She argued that 
Mrs Crowe did not meet the criteria for conversion to permanent employment status 
during the moratorium, nor does she currently meet the criteria specified in the current 
CD.1.  She said that Exhibit A8, the letter from the PSMO director, as cited above, was 
understood to be directed at those who were fixed-term employees at the time. 
 
[28] In transcript at p.51 L.5, Ms Crespan indicates: 
 

“…we did not view that casual employment was inclusive of the moratorium.  
5.1 of 15 November 2004, operative CD 1, which is the CD 1 in place during 
the moratorium, provides for: 

 
Fixed-term appointments for a specified term or for a duration of a specified 
task.” 

 
[29] Ms Crespan argued further that to consider Mrs Crowe’s casual engagements as 
individual fixed-term contracts would equate to 64 fixed-term contracts in 2007.  As a 



consequence the Agency did not consider Mrs Crowe’s library technician duties as fixed 
term, as at the specified date of 13 December 2007. 
 
[30] Ms Crespan cited two paragraphs in the Director’s memorandum: 
 

“Agencies will use the moratorium to identify persons who should be more 
appropriately appointed.” (Transcript p.51 L.25) 
 

 and: 
 

“Agencies are not required to forward all fixed-term employees for 
conversion.” (Transcript p.51 L.30) 

 
[31] Ms Crespan commented that the OSSC had commended the Agency on its approach 
to its participation in the moratorium. (Transcript p.51 L.40)  She conceded that since 
the moratorium some employees with similar employment histories to Mrs Crowe had 
gained permanent employment.  She stressed however, that there were no ongoing 
permanent library technician positions vacant at the current time. 
 
[32] In response to Ms Tyson’s query regarding Mrs Crowe’s ability to accumulate long 
service leave as a casual employee, Ms Crespan argued that Mrs Crowe would be entitled 
to leave under the Long Service Leave State Employees Act (1994) for the combination 
of her cleaning job and any fixed-term appointments she may have worked.   
 
[33] She explained that a fixed-term instrument of appointment provides the details of 
the terms and conditions of the engagement inclusive of duration of appointment and 
hours of work.  A casual instrument of appointment, on the other hand, does not 
stipulate when the employee will be required, nor does it require the individual to be 
available for work at any time, nor indeed to accept any given assignment. 
 
[34] Ms Crespan further argued that any sick leave or recreational leave accrued by Mrs 
Crowe would have been earned during her periods of fixed-term appointments in accord 
with the award. 
 
[35] Ms Tyson cited s.37 “Appointment and promotion of employees” of the State 
Service Act 2000 (SSA 2000).  Specifically: 
 

“(3) The appointment of a person as an employee is to be - 
 

(a) as a permanent employee; or 
 
(b) for a specific term or for the duration of a specific task.” 

 
[36] Ms Tyson said the facility to work as a casual falls within the scope of fixed-term 
employee working under a casual instrument of appointment.  She asserted the Agency 
breached OSSC’s directive CD.1 by: 
 

“… issuing up to 40 employment contracts back-to-back over periods of three years 
or more to members who were performing the same ongoing duties.” (Transcript 
ps.59/60 from L.45) 

 
[37] Ms Tyson said that there was an inequity in that some employees attained 
permanent employment status as a result of the moratorium, while others ostensibly 
doing the same roles did not.  She cited the employment history of Mei Eng as being “no 



different’” to the histories of those who were not given permanent positions.  Mei Eng 
was one of the original group of casual employees who did secure a permanent position. 
 
[38] Ms Tyson argued that the core business of the libraries was delivered by library 
technicians and that the named employees should be absorbed into the Agency on a 
permanent basis.  She further argued that the Agency disregarded s47 Redeployment of 
the SSA 2000 - (PERMANENT EMPLOYEES) which allows for a Head of Agency to redeploy 
a permanent employee, who at the time is surplus to requirements, to another place of 
work. 
 
[39] Ms Tyson asserted that: 
 

“In November 2008 we (the union) were advised by our library members in the 
agency that they were no longer going to be placed on a roster due to changes in 
the Commissioner’s Direction No. 1 …” (Transcript p.60 L.35) 

 
[40] Ms Tyson said Ms Crespan had earlier confirmed this.  She sought an explanation 
for the “casuals” being treated differently from the permanent employees who remained 
on the roster.  Ms Crespan attributed this to the situation where current permanent 
employees and fixed term employees were availing themselves of the extra duties, more 
so than in the recent past, hence reducing the opportunity for the work to be passed on 
to the casual pool.  She also noted that there was a much larger casual employee pool in 
the southern area than in Launceston which was the reason behind different groups 
being offered varying levels of work.  
 
[41] Ms Tyson argued that the named employees only had gaps in their employment as 
a result of sickness or family commitments.  She expanded on this issue by addressing 
each of the other named employees’ situation individually (Exhibits A1 to A7 inclusive): 
 
• Ms Jarman: has been employed as a library technician on a continuous basis 

since March 2006 under at least four consecutive contracts of employment.  
She has been employed on a regular fortnightly basis of 20 hours.  In 
2008/2009 she had a further set pattern of 73.5 per fortnight and has been 
paid annual leave and sick leave. 

 
• Ms McDonald: has been employed as a library technician on a continuous 

basis since May 2006 under at least five consecutive contracts of 
employment.  She has been employed on a regular fortnightly basis of 25 
hours. 

 
• Ms Carlyle: has been employed as a library technician on a continuous basis 

since March 2006 under at least seven consecutive contracts of employment.  
She has been employed on a regular fortnightly basis of 20 hours.  In 
2008/2009 she had a further set pattern of 73.5 per fortnight and has been 
paid annual leave and sick leave. 

 
• Ms Grigg: has been employed as a library technician on a continuous basis 

since October 2000 under at least 19 consecutive contracts of employment.  
She has been employed on a regular fortnightly basis of 35 hours.  She works 
at least one Saturday per month.  She has accrued annual leave and sick 
leave over the period of employment. 

 
• Ms Hindmarsh: has been employed as a library technician on a continuous 

basis since March 2005 under at least 14 consecutive contracts of 
employment.  She has been employed on a regular fortnightly basis of 33 



hours.  She works a pattern of two Saturdays per month.  She has accrued 
annual leave and sick leave over the period of employment. 

 
• Ms Bradley: has been employed as a library technician on a continuous basis 

since May 2007 under at least three contracts of employment.  She has been 
employed on a regular fortnightly basis of 15 hours.  She worked a pattern of 
Friday and Saturday over this time.  She has accrued annual leave and sick 
leave over the period of employment.  Ms Tyson argued that Ms Bradley’s 
position was not as a relief for absent staff, but has been to fill an ongoing 
permanent vacancy. 

 
[42] Ms Crespan refuted Ms Tyson’s assertion that the Agency had breached the SSA 
2000 as well as her assertion that the Agency had offended the definition of casual 
employment.  She argued that a distinction existed between the work some of the named 
employees had performed under fixed-term contracts and their ongoing engagement 
under the instrument of casual employment.  She said this was clearly illustrated in 
Exhibits M1 to M7 inclusive.  She reiterated the named employees did not meet the 
selection as prescribed by the OSSC governing the moratorium, as outlined in Exhibit A8. 
 
[43] Ms Crespan stated that the annual renewals of the casual instruments of 
appointment were not rolling contracts, as were some back-to-back fixed term contracts.  
She reiterated that the main focus of the moratorium was on those employees who had 
been engaged on rolling fixed-term contracts exceeding 24-months.  She stated that in 
the process of applying the updated criteria stipulated in CD1 of 1 July 2008, seven of 
the named employees’ peers were appointed to positions on a permanent basis because 
duties of an ongoing nature were found for them.  She also made it clear that these 
appointments were not strictly won on merit, but that the employees fitted the 
requirements of the Agency at the time. 
 
[44] Ms Crespan addressed the case of Ms Jarman who had worked in various locations 
in the southern region.  She said Ms Jarman had sought a review of her employment 
status in December 2008.  The matter was put before the OSSC who, Ms Crespan said, 
put a strong emphasis on 24 Month fixed-term contracts being the focus of consideration 
for permanency.  The OSSC did not make a determination that Ms Jarman had an 
entitlement to permanency.  However the Agency agreed to monitor Ms Jarman’s 
workload until the end of the financial year to determine if she could meet the criteria; 
she did not.  It was noted by Ms Crespan that Ms Jarman has not been employed on a 
casual basis this financial year, although the Agency has tried to contact her for 
assignments, unsuccessfully.   
 
[45] Ms McDonald, Ms Crespan said has had casual employment in a number of facilities 
in the southern region.  She said that the records show varying levels of employment 
throughout. 
 
[46] Ms Carlisle, Ms Crespan said, undertook a fixed-term contract in October and 
November 2006.  During this period she was required to work regular Friday evenings as 
part of the fixed-term role, not as a casual employee.  She noted that Mrs Carlyle 
continued to work casual hours.  Ms Carlisle worked mainly in the Launceston library, but 
was called in for a range of reasons and for a varying number of hours.  
 
[47] Ms Grigg has been employed on a casual basis since 2000. Ms Crespan noted that 
Ms Grigg chose to be unavailable for casual employment during June, July and August 
each year for personal reasons.  Ms Crespan said that despite being unavailable for three 
months each year Mrs Grigg was still offered casual employment during the remainder of 
the year.  



 
[48] Ms Crespan said that Mrs Hindmarsh had worked on a casual basis since March 
2005.  She stated that Mrs Hindmarsh’s history showed irregular and varied casual 
assignments (Exhibit M17).  Mrs Hindmarsh accepted an offer of a fixed-term 
appointment for October and November 2009. 
 
[49] Ms Crespan addressed the case of Mrs Bradley.  She said that Mrs Bradley had 
accepted a fixed-term contract to run from February 2008 until December 2009 to cover 
for a permanent employee who had taken leave without pay.  She indicated that Mrs 
Bradley was still offered and accepted casual appointments during this time.  She said 
the employee who had taken unpaid leave resigned at the end of 2008, but due to 
budgetary constraints the job had not been filled on a permanent basis.  Although Mrs 
Bradley was on a fixed-term contract at the time of the memorandum, she did not meet 
the criteria for transfer to permanent status.  Mrs Bradley was notified of that decision at 
the time, but did not appeal it. 
 
[50] In summary Ms Crespan acknowledged that there was little difference in the 
histories of the names employees and those of their peers who obtained permanent 
status.  She stressed however that each of the employees who secured a permanent 
position had been appointed to roles which had ongoing prospects.  There are currently 
no similar positions vacant, she said. 
 
[51] She sought a decision from the Commission which would provide clarity on the 
applicant’s claims and provide certainty when engaging casual employees.  
 
FINDINGS 
 
Initially I address the apparent anomaly between the Tasmanian State Service Award 
(TSSA), CD1, and the SSA2000: 
 

• the Tasmanian 
State Service 
Award (TSSA); 

 

provides for the engagement of “Casual Employees” 

• CD1 at s5.1, states that “Permanent employment is the usual form 
of employment in the State Service” 
 

• the SSA2000 at s37(3) states:  
 
“The appointment of a person as an employee (in the State 
Service) is to be – 
 
(a) as a permanent employee; or 
 
(b) for a specific term of for the duration of a specific 

task.” 
 
[52] The SSA2000 with regards to the specific matter of casual employment is silent. 
Conventionally s37(3)(b) has been taken to address extended duration fixed-term 
appointments, a common practice across the State Service.  If one accepts that casual 
employment is normally for a “specific term” and that it may be for a “specific task” such 
as relief for a permanent employee, s37(3)(b) does correctly apply to casual 
employment. 
 



[53] CD1 specifies the “usual” form of employment in the State Service is “permanent 
employment”, however it is not specifically exclusive of other forms of employment. 
Indeed CD1(July2008) does address casual employment at s5.2. The term “usual form of 
employment” in CD1 may be read, in my view, as aspirational rather than a rigid tenet.  
However I concede that the term does suggest an expectation of employment being of a 
permanent nature.  I accept however, the Minister’s assertion that Agency has a 
considerable number of permanent employees and from time to time has need of casual 
employees to “fill in” for absent permanent employees to maintain the functionality of 
any particular service.    
 
[54] Conversely, the TSSA at Part I, s8 EMPLOYMENT CATEGORIES, specifically defines 
“casual employee”.  Historically one must assume the parties agreed that it was 
appropriate to have a facility to engage employees on a casual basis, despite the tenor of 
the earlier CD1 and the wording of SSA2000.  I find no contradiction in the Agency’s 
practice of engaging employees on a casual basis.  
 
[55] Were the named employees truly casual?  There was some confusion where the 
named employees simultaneously worked on fixed-term contracts as well as on a casual 
basis.  Indeed Mrs Crowe also held down a permanent cleaning job in addition to casual 
and fixed term work.  Ms Tyson asserted the named employees were on regular “rosters” 
and in certain cases worked specific regular shifts which, if substantiated, would cast 
doubt on their “casual” status.  
 
[56] The process of how casual employees were offered work was outlined in evidence.  
The details were not challenged.  The nature of how those on the “casuals” list were 
contacted in turn when work was available and the individual’s ability to accept or decline 
an opportunity leads one to accept they were appropriately categorised as “casuals”. 
 
[57] Evidence educed showed casual employees were only included on work programs or 
“rosters” once they had accepted an offer of work, indicating the random nature of their 
employment.  Contrary to Ms Tyson’s assertions that the named employees worked 
regular hours each work cycle, perusal of exhibits M1 to M14 inclusive clearly shows the 
variation in hours and the irregularity in timing of the various assignments for each 
individual.  Where regular patterns were recorded they were shown to be during periods 
of fixed-term appointments. 
 
[58] Ms Tyson argued that because the named employees enjoyed “… long continuous 
periods of employment”, she said they “…cannot be classified as genuine casual 
employees.”  I disagree.  Evidence shows the nature of employment, where designated 
casual, met the recognised criteria to be classified as such.  
 
[59] Ms Tyson emphasised the significance of the continuous participation the named 
employees’ enjoyed with Agency.  She also stressed the consecutive nature of the 
ongoing appointments.  She argued that an individual had “19 consecutive contracts”.  It 
is certainly true that the individuals’ association with Agency span several years.  
 
[60] The Concise Oxford Dictionary defines consecutive as:- “following continuously, 
proceeding in a logical sequence…” It defines continuous as:- “connected, unbroken, 
uninterrupted in time or sequence…” 
 
[61] It is fact that Casual Instruments of Appointment were renewed each year.  This 
instrument however is not an offer of work.  The “casual” contract appears only to 
ascertain the participant’s willingness to consider any offer of engagement presented to 
them.  Unlike conventional fixed-term contracts the casual contract does not provide for 
a minimum number of hours nor does it prescribe the work to be undertaken.  The casual 



instrument of appointment does however acknowledge there is no obligation on the 
employee to accept any assignment offered.  
 
[62] A casual only becomes an employee when they accept an assignment.  The 
employer has absolutely no influence on the potential casual employee other than when 
they are actually engaged on an assignment.  It is clear from exhibits M1 to M14 
inclusive that the individual assignments of each of the named employees were not 
consecutive or continuous by definition. 
 
[63] The Long Service Leave (State Employees) Amendment Act 2003 is silent on the 
matter of “casual employees”.  At s10 Continuous Employment there is no mention of the 
situation where employees are simply not offered work.  As mentioned earlier “casuals” 
only become employees when they accept an assignment therefore it follows that at the 
end of each assignment they cease to be employees, in which case sub section 4(a) of 
s10 would apply in that:  
 

“The continuous employment of an employee ceases on the day on which 
the employee - 
 
(a) is dismissed, resigns or retires;” 

 
[64] If one contrasts the situation of the named employees with that of the Gaffney 
matter (T12942 of 2007, Robert Francis Gaffney v MASSA2000), cited by Ms Tyson there 
are a number of significant inconsistencies.  Mr Gaffney worked full-time for a 
considerable number of years.  He had various jobs specified in detail and although he 
participated in different assignments he was engaged to apply his particular technical 
skills in each case.  Mr Gaffney did not have the option, on a daily basis, of declining 
assignments.  Each time he accepted an assignment he was expected to complete the 
designated time commitment, for example 24 months full time.  He also received the 
“rate for the job” on each assignment and was not afforded the 20% loading prescribed 
for casual employees.  
 
[65] Mr Gaffney was specifically appointed to each of his assignments on merit.  There 
was an obvious continuity in his employment history.  It was demonstrated that the vast 
majority of his assignments were consecutive, in that they were rolled over from the 
previous appointment to start on the next work day.  
 
[66] The named employees were given casual assignments only after permanent full 
time employees, and then fixed-term employees turned down the opportunity.  Indeed 
unless the particular person was on top of the contact list the randomness of the 
assignments is even more pronounced.  
 
[67] Ms Crespan asserted that the Agency had not initially considered casual employees 
to fall into the category of “fixed term” employees when reviewing appointments during 
the moratorium.  However it was made clear from the verbal advice and email from Mr Di 
Falco that, for the purposes of the SSA2000 casuals are to be considered as fixed term 
employees.  I have some sympathy with Ms Crespan’s pragmatic view that a casual such 
as Mrs Crowe would have had “64 fixed term contracts in 2007”.  One must ask what is 
the point of the “Casual Instrument of Appointment” if each engagement is considered to 
be a stand alone “fixed term” contract?  However that debate does not materially affect 
the outcome in this matter. 
 
[68] It appears that after receiving directions from the OSSC the Agency did review the 
casual employees’ cases and reclassified several as permanent employees.  Ms Crespan 
outlined the process the Agency had followed in making these appointments.  The 



process was consistent with the guidelines set out in the memorandum of 20 December 
2007 from Frank Ogle (exhibit A8). 
 
[69] Ms Tyson argued that because a number of casual employees in similar 
circumstances attained permanent status the same outcome should be afforded the 
named employees.  I do not accept her logic.  As described by Ms Crespan, which went 
unchallenged, the Agency followed a process prescribed by the OSSC and applied it to 
the circumstance of each casual employee.  
 
[70] It was made clear in Mr Ogle’s memorandum (exhibit M16) the moratorium did NOT 
require all fixed term employees to be recommended for conversion.  From evidence it is 
clear the Agency applied a process and the various outcomes for the individuals were as 
a result of such a process.  The Agency had no more commitment to these employees 
than to ensure an acceptable process was followed, which I believe it has done.  
 
[71] As stated above I have no reason to accede to Ms Tyson’s preferred outcome to 
recommend that the named employees be converted to permanent status.  
 
[72] Ms Tyson also sought that those named employees who have experienced a 
reduction in hours be compensated with back pay.  I have already found that the named 
employees were correctly classified as casuals when they were engaged as such, it 
follows they did not have guaranteed hours and no claim for recovery of reduced hours. 
 
[73] Finally, Ms Tyson argued that the Agency disregarded s47 of SSA2000 by failing to 
redeploy the named employees to other positions when they were “surplus to 
requirements”.  I have already found that the named employees were rightly categorised 
as casual employees, it follows that s47 has no application to them. 
 
IN SUMMARY 
 
[74] I summarise my findings in this matter as follows:- 
 

• The Agency did not contravene CD1 by engaging the named employees on a casual 
basis, I so find. 

 
• The employment of the named employees as casual meets the definition of casual 

as prescribed in TSSA, I so find. 
 

• The Agency has no obligation to convert the status of personnel from casual to 
permanent employees if they do not meet the selection criteria, I so find. 

 
• The named employees as casuals have no recourse to claim for perceived lost 

wages as a result of reduced hours, I so find. 
 
ORDER 
 
The application is dismissed, I so order. 
 
 
 
 
 
 
James P McAlpine 
COMMISSIONER  
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