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THE COMMISSIONER:   Okay.  Can I have appearances, please.  
 
MS J. FITTON:   Yes.  Good morning, Commissioner, Jane Fitton appearing on 
behalf of the Minister administering the State Service Act.  With me today is Brett 
Charlton from the Department of Justice, and Frank Ogle.  5 
 
THE COMMISSIONER:   And you’re appearing in both matters?  
 
MS FITTON:   I’m appearing in both matters.   
 10 
THE COMMISSIONER:   Okay.  Thank you.  
 
MR M. JOHNSTON:   Thank you, Commissioner.  Firstly, apologies for my 
tardiness.  Matt Johnston appearing on behalf of the Community and Public Sector 
Union (State Public Services Federation Tasmanian) Inc in both matters.  15 
 
THE COMMISSIONER:   Thank you.  Ms Fitton, over to you.  
 
MS FITTON:   Okay.  So this morning I will start with the variation to the Legal 
Practitioners Award.  Due to the recent industrial agreement negotiations, and as 20 
you’re probably aware, settlement of a legal action, this has necessitated amendments 
to the Award.  Draft orders and an amended award have been forwarded to the 
Commission and to the CPSU.  So I can take you through those variations.  
 
THE COMMISSIONER:   Please.  25 
 
MS FITTON:   So these variations will provide the award safety net for the amended 
legal practitioners’ structure and pay rates, to be effective from 1 October.   
 
THE COMMISSIONER:   2010?  30 
 
MS FITTON:   2010.  And that linkage with 1 October 2010 is in line with the 
agreement and the settlement of the Supreme Court action.  The first change is in 
relation to clause 1, and basically, it’s just a change to the title of the award.  
Apprentices at Law, as I understand, no longer exist - - -  35 
 
THE COMMISSIONER:   Yes.  
 
MS FITTON:   - - - so when people are employed, they’re employed as legal 
practitioners from the beginning, therefore the change of the name to just purely 40 
Legal Practitioners Award.  
 
THE COMMISSIONER:   Okay.  Sensible.  
 
MS FITTON:   Clause 4 – as I just mentioned a minute ago, it would become 45 
operative from 1 October 2010, in line with the negotiated outcome and agreement, 
the paying process and settlement of legal proceedings.  Clause 8 - - -  
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THE COMMISSIONER:   Sorry - - -  
 
MS FITTON:   Yes.  
 
THE COMMISSIONER:   - - - the  ..... half has a question mark – the operation from 5 
some time in December.  
 
MS FITTON:   There was another - - -  
 
THE COMMISSIONER:   This is just from today.  10 
 
MS FITTON:   - - - updated - - -  
 
THE COMMISSIONER:   Is there?  I see.  Sorry.   
 15 
MS FITTON:   Sorry, there was a couple of amendments in three.  
 
THE COMMISSIONER:   Okay.  So thank you.   
 
MS FITTON:   Clause 8 – I guess this is one of the main variations to this award, and 20 
it implements the new structure, and shows how people could go from the old to the 
new, and the increase is from 1 October 2010.  And that table shows that effective 
from 1 October, there’s a new progression point included at all levels.  
 
THE COMMISSIONER:   Are these translations?  25 
 
MS FITTON:   They’re just point to point sort of translation;  there’s no process 
around that - - -  
 
THE COMMISSIONER:   So can I expect - - -  30 
 
MS FITTON:   - - - as we would understand from before.  
 
THE COMMISSIONER:   - - - disgruntled people to come?  
 35 
MS FITTON:   No.  
 
THE COMMISSIONER:   No.  Good.  Okay.  
 
MS FITTON:   When we get to the agreement, there’s a slightly different structure in 40 
the agreement, because it changes over the period of the life of the agreement.  But 
for now, to provide the safety net for what exists today, we’ve just included what’s 
there for up tide of 2010, so that will possibly necessitate a change or a variation into 
the future, some time around 2012, I think.  Another major change to the Award is a 
removal of two levels of legal practitioners, being Legal Practitioners level 5 and 6, 45 
Senior Legal Practitioners.  They’ve been removed by agreement.  They’re 
considered not to be award based employees, and have, in most cases, actually been 
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employed as officers under the State Service Act, in any event, so this is – brings it 
all together and tidies it up, so there’s no sort of - - -  
 
THE COMMISSIONER:   Yes.  
 5 
MS FITTON:   - - - misunderstanding about their actual terms and conditions and 
employment arrangements.   
 
THE COMMISSIONER:   Right.  So were they the contract based then?  
 10 
MS FITTON:   Yes.  
 
THE COMMISSIONER:   Okay.  
 
MS FITTON:   So they will be on instruments of appointments.  So that was part of 15 
the agreed offer and acceptance that was made to the CPSU.  So they would basically 
be aligned with our senior executive service, as equivalent specialists, as officers, as 
we know them under the State Service Act.  The Premier has approved the terms and 
conditions that would apply to these officers.  There’s a ministerial direction for this 
purpose, but he has also approved specific conditions over and above, in terms of pay 20 
increases over the next couple of years.  But basically they will be in line with all 
other officers within the State Service.  
 
THE COMMISSIONER:   How many people does this affect?  
 25 
MS FITTON:   10 around.   
 
THE COMMISSIONER:   Okay.  
 
MS FITTON:   They are your senior - - -  30 
 
THE COMMISSIONER:   Yes.  
 
MS FITTON:   Assistant Director of Public Prosecutions and the likes – Principal 
Crown Counsel – those kind of things.   35 
 
THE COMMISSIONER:   Yes.  
 
MS FITTON:   Clause 10 – there’s just been a name change to that clause.  It’s been 
renamed to Salary Progression and Advancement, and this is just to align with the 40 
general terms and conditions around progression within the larger part of the State 
Service.  And that then links with clause 15, which then makes it clear.  There has 
been a slight change to the wording of that.  The terms and conditions of 
employment of legal practitioners that are not dealt with in the agreement – and 
there’s not really many of them, other than specific arrangements around legal 45 
practitioners – will all come from the Tasmanian State Service Award.  So they’re 
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the variations, so that would complete our submissions, unless there’s any further 
questions.  
 
THE COMMISSIONER:   Okay.  Thank you.  Mr Johnston, anything?  
 5 
MR JOHNSTON:   Thank you very much, Commissioner.  I concur with the 
submissions from the applicant on the award matter.  I don’t think there’s probably 
anything further to add but to flag that when the levels, LP4.4 and 3.6 come into use, 
later in the life of the Act – the section 55 agreement, that we would probably seek to 
have that safety net adjusted inside the award.  Suffice it to say, at this stage, that I 10 
would commend the award variation.  I take it we are dealing with the agreement 
matter separate, and you will make separate submissions - - -  
 
MS FITTON:   Yes.  
 15 
THE COMMISSIONER:   Yes.  
 
MR JOHNSTON:   - - - to the Commission, and submit that it doesn’t offend against 
the public interest in any way.  Thank you.  
 20 
THE COMMISSIONER:   Yes.  Now, that’s good.  At least it will get some of the 
irate legal practitioners off my back.  All right.  So yes, I’m comfortable to approve 
that as of October, rather than now – as of today.  Okay.  Right.   
 
MS FITTON:   Thank you.  So on the basis of that, we also have an application 25 
today, under section 55 of the Industrial Relations Act, to register the Legal 
Practitioners Agreement of 2010.  Copies of this have been provided to the 
Commission.  I have a copy.  As you’re probably aware of – we’ve stated a number 
of times this morning, this matter has been the subject of lengthy negotiations, and 
also Supreme Court proceedings, but it’s now resulted in the settlement of all of this, 30 
and culminates in this industrial agreement.  This issue was last before Deputy 
President – AV Matter T13687/2010 – on 20 July, where the CPSU lodged an 
application under section 29, in relation to the conditions of employment of legal 
practitioners.   
 35 
And also as a result of the mediation within the Supreme Court proceedings, it was 
agreed that the assistance of the Commission would be utilised, to facilitate 
negotiations for the new industrial agreement.  Directions were issued in that matter, 
but no further hearings were scheduled as negotiations were continued, finalised and 
the Supreme Court proceedings have now been discontinued.  So after all that, that 40 
brings us here today to register this agreed industrial instrument.  I can take you 
through some of the main features of this industrial agreement.   
 
They’re really around salary increases, a restructure that I’ve mentioned – as part of 
the award variation – the translation arrangements – just moving through and not any 45 
big translation review sort of process arrangements – and the one off service 
payment.   
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THE COMMISSIONER:   Sorry, but what’s the purpose of that?   
 
MS FITTON:   The service payment?  
 
THE COMMISSIONER:   Was that just a sweetener, was it?  5 
 
MS FITTON:   It was, in part, in recognition of a payment because legal practitioners 
had not had an increase from 1 July 2008, and as just part of the whole settlement, 
given this was included in a number of different - - -  
 10 
THE COMMISSIONER:   I don’t want to know if it’s smoke and mirrors, but fine, I 
will accept what you say.  Fair enough.  All right.  Can I expect to see more of this?   
 
MR JOHNSTON:   We hope not. 
 15 
MS FITTON:   Yes.  
 
THE COMMISSIONER:   Fair enough.   
 
MR JOHNSTON:   Retrospectively.   20 
 
MS FITTON:   We have a State Service wages policy, and it’s clear on 
retrospectivity and salary increases, but sometimes issues become more difficult - - -  
 
THE COMMISSIONER:   Yes.  25 
 
MS FITTON:   - - - and are settled in a particular way.  This agreement will be 
operative from today, and remain in force for a period of approximately two and a 
half years, which takes us to 31 July 2013.  However, the first salary increase and the 
translation is effective from 1 October 2010.  Further increases are payable over the 30 
life of this agreement, being three per cent from the first full pay period, on or after 
1 July in 2011, 2012 and 2013.  The translation arrangements to the new structure is 
showing in schedule 1 of the agreement, except for levels 3 and 4, which are set out 
more specifically in clause 9.   
 35 
The difference, and why they’re set out differently for levels 3 and 4 in clause 9 is 
that the old bottom level of the starting level is removed from the structure after 
1 October 2010, and you will note that then showing in the schedule 1, with an A, 
and they fall away from the 1 July 2011 increase.   
 40 
THE COMMISSIONER:   Okay.  
 
MS FITTON:   Those legal practitioners who have been on the maximum level of 
their old structure for 12 months or more, as at 1 October date, will translate to the 
next salary point from 1 October.  So for legal practitioners level 1 and 2, this is 45 
level 1.4 and level 2.6, and for the legal practitioners level 3 and 4, it’s 3.5 and 4.3.  
So therefore, the new salary progression dates for these legal practitioners will 
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become 1 October as part of that translation process.  Normal progression dates for 
all other level practitioners won’t be affected;  they will just continue as normal.   
 
But it should be noted that there’s that move to a salary progression, to be based on 
annual performance assessment, rather than the old incremental progression.  The 5 
new restructure includes a further new maximum for level practitioners, level 3 and 
4, being 3.6 and 4.4, and progression to these salary points will be based on a salary 
performance assessment over 24 months.  Therefore, any increases to levels 3.6 or 
4.4 won’t appear until at least 1 July 2012, which is shown at schedule 1.  So as you 
mentioned before, Commissioner, that the other main area of change, or what has 10 
been put into this agreement, is the service payment.  
 
THE COMMISSIONER:   Yes.  
 
MS FITTON:   This provides for a service payment of $1700, which, as I said, in 15 
part of the negotiations, recognises that the last increase was 1 July 2008.   
 
THE COMMISSIONER:   Sorry, just a sec.  That clock is five minutes slow if you 
need to go.   
 20 
MR ……….:   Okay.  Thanks, Commissioner.  
 
MS FITTON:   So the service payment is payable to all legal practitioners covered by 
this agreement, and also those legal practitioners employed as at 1 July 2009, but 
have ceased prior to 1 October - - -  25 
 
THE COMMISSIONER:   Yes.  
 
MS FITTON:   - - - and would otherwise have been covered.  However, the payment 
will be made on a pro rata basis for part-time employees, based on the proportion of 30 
hours they work, compared to a full time.  Also on a pro rata basis for employees 
who are not employed for that whole period, and for those who cease duty after 
1 July, and prior to 1 October.  Again, that proportion will be based on the 
percentage of full-time working days - - -  
 35 
THE COMMISSIONER:   Yes.  
 
MS FITTON:   - - - compared to the period.  But it won’t be paid to any employees 
who ceased employment prior to 1 July 2009, and commenced after 1 October 2010.  
And a side issue that we just want to put on the record today has been raised in the 40 
last few days, so I just want to put it on the record, in case there’s any issues that 
come along later, and that is in relation to employees who have been on – well, not 
been receiving pay during the period, so leave without pay, or something like that, 
between 1 July 2009 and 1 October.  
 45 
As a particular point, this was not considered or really contemplated in the 
negotiations of this agreement.  The Department of Justice has undertaken an audit of 
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who the employees, and the number of the employees that weren’t receiving pay 
during this period.  Of the employees that had been identified, they were either – 
mostly were short-term, a couple of days leave without pay, or they were on parental 
leave, adoption leave.  So on this basis of not discriminating against these employees 
on parental leave, giving a wide – giving a – what we would say, a generous 5 
interpretation to the payment of the service payment, these employees will receive 
the – there’s a whole expectation they will return to work, of course – a full amount, 
determined on whatever their normal working hours would have been.  
 
However, there were two employees identified on leave without pay – a longer term 10 
leave without pay.  As we understand, these employees are actually working for 
another organisation, and it’s not part of any sort of developmental sort of training, 
and it’s actually not anticipated that these employees will return, so they’ve 
effectively ceased duty with the Minister.  So these employees will receive no 
disadvantage or anything.  They’ve been receiving pay in their new organisations, so 15 
they will be paid on a proportional basis, based on the time that they were actually 
here between 1 July and 1 October.  
 
THE COMMISSIONER:   I see, yes.  
 20 
MS FITTON:   Should this situation change, then that may be reconsidered at the 
time, but – and that’s the position today.   
 
THE COMMISSIONER:   Okay.  
 25 
MS FITTON:   So that would be the major – from our point of view, the major terms 
of this agreement.  We would say that this agreement does not disadvantage any of 
the employees covered by the agreement.  It has been negotiated and agreed by the 
parties, does not offence the public interest requirements of the Act, and subject to 
the CPSUs support of this submission, we submit that having satisfied all the 30 
requirements of the Act, that the agreement should be registered.   
 
THE COMMISSIONER:   As of today?  
 
MS FITTON:   Yes.  35 
 
THE COMMISSIONER:   Thank you.  Mr Johnston.  
 
MR JOHNSTON:   Thank you, Commissioner.  Look, again, my job is made very 
easy, because I concur with the submissions from the applicant.  Just with note on 40 
clause number 11, I would make the comment that we have no comment at this stage 
on the developmental status of the two identified employees’ leave without pay, and 
further, we have no comment on their likelihood of return - - -  
 
THE COMMISSIONER:   Return.  45 
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MR JOHNSTON:   - - - to the State Service fully, as we don’t know that information 
as yet.  
 
THE COMMISSIONER:   Yes.  
 5 
MR JOHNSTON:   Those two factors we would reserve the right to discuss later - - -  
 
THE COMMISSIONER:   Sure.  
 
MR JOHNSTON:   - - - should it be required in those particular instances.  I would 10 
also note that while Justice is the predominant employer of legal practitioners in the 
State Service, there may also be people in DPAC, or the Public Trustee, for instance, 
who might have been on leave without pay as well, and I’m sure we will discuss that 
outside of this place.  Just – there is probably nothing further for me to add.  All the 
notes that I had were very well covered off by Ms Fitton, so I would just take the 15 
opportunity to commend the agreement and its registration to the Commission, and 
also submit that it doesn’t offend against the public interest in any way, and is, in 
fact, a fair and reasonable outcome to what was a difficult circumstance for both 
legal practitioners, their representatives, and the Government and their 
representatives.  So – thank you.  20 
 
THE COMMISSIONER:   Okay.  Do you have something to say?  No?  Okay.  
Before I do agree, this all came up – the catalyst for this was a pretty unsavoury way 
of dealing with the legal practitioners at the time, and I think that was put down in 
the decision I handed out.  Is there – and I couldn’t find anything in this to prevent 25 
that happening again.  Is there?  
 
MR JOHNSTON:   I will deal with that, if you like.   
 
THE COMMISSIONER:   Yes.  I’m happy to go off record and discuss it.  It’s just 30 
that it was the catalyst for all of this.  Well, let’s say – yes, I will approve it, as of 
today, so we can go off record now.  
 
MR JOHNSTON:   Sure.  
 35 
 
OFF THE RECORD  

 
 
NO FURTHER PROCEEDINGS RECORDED 40 
 
 
 


