
 
 

TASMANIAN INDUSTRIAL COMMISSION 
 
Industrial Relations Act 1984 
s29(1) application for hearing of and industrial dispute 
 
 
 
The Community and Public Sector Union (State Public Services Federation 
Tasmania) Inc 
(T14731 of 2020) 
 
and 
 
Minister administering the State Service Act 2000 – Department of Justice 
 
 
PRESIDENT D J BARCLAY        HOBART, 29 MAY 2020 
 
 
Community Corrections Monitoring and Compliance Unit Shift Arrangements 
Agreement 2019 – whether conversion from 36.5 to 38 ordinary hours of work 
amounts to reduction in wages – whether additional hours worked compensated 
– whether employees covered by agreement worse off overall 
 
DECISION 
 
[1] On 24 January 2020 The Community and Public Sector Union (State Public Services 
Federation Tasmania) Inc (CPSU) (the Applicant) applied to the President, pursuant to s 
29(1) of the Industrial Relations Act 1984 (the Act) for a hearing before a Commissioner 
in respect of an industrial dispute with the Minister administering the State Service Act 
2000 (MASSA) / Department of Justice (DOJ) (the Respondent) arising out of a dispute 
relating to the Community Corrections Monitoring and Compliance Unit Shift 
Arrangements Agreement 2019 (the Agreement). 
 
The Dispute 
 
[2] The Applicant alleges that its members are not being properly remunerated 
pursuant to the Agreement. 
 
[3] The parties consented to the matter being dealt with by way of written 
submissions. Each party filed detailed written submissions. 
 
Background 
 
[4] The background of the dispute is conveniently summarised by reproducing the 
background from the Respondents submissions: 

“4. The Sentencing Act 1997 was amended from 14 December 2018, to allow 
courts to sentence offenders to home detention orders, and to have these orders 
monitored electronically. Tasmania Police has also introduced a three year trial for 
GPS tracking and surveillance of family violence perpetrators as part of a jointly 
funded Commonwealth and State initiative. Victims of family violence perpetrators 
may also opt to carry an electronic monitoring device.  

 
5. A Monitoring and Compliance unit was established within Community 
Corrections to undertake electronic monitoring for both home detention orders and 



 
 

family violence perpetrators and victims.  
 

6. The unit is staffed by shift supervisors classified at Band 5 and Monitoring 
Officers classified at Band 3. The unit operates on a continuous shift basis.  
Monitoring staff were employed under the Tasmanian State Service Award (TSSA) 
initially based on employees working 36 hours and 45 minutes per week in the 
absence of an industrial agreement that facilitated a 38 hour week at that time. 

 
7. The unit commenced electronic monitoring of home detention orders on 19 
March 2019.  Monitoring of family violence commenced on 1 April 2019. 

 
8. The original roster developed to support the operations of the new Monitoring & 
Compliance Unit was very limited in scope due to the restrictions of the weekly 
hours and the need to have an unpaid lunch hour of up to an hour in duration as 
required under the TSSA for those working 36 hours and 45 minutes per week, 
which is not conducive to continuous shift work. 

 
9. Shortly after operations commenced, monitoring staff raised through 

management and their union, various concerns with the shift roster including: 

• No predictable roster pattern;  

• Limited time off between shifts; 

• Not family friendly; 

• Limited weekends off; and 

• Significant fatigue affecting health and well-being. 

These concerns could not be easily addressed under the then current limitations 
of the weekly hours and unpaid meal breaks which are designed for day workers, 
not shift workers. 

 
10. The closure report for the project to introduce home detention and electronic 
monitoring specifically identified an ongoing risk that the Monitoring and 
Compliance Unit may not be able to retain resources.  The report recommended 
the development of a more flexible shift arrangement and that this arrangement 
be progressed as quickly as possible. 

11. The specialist rostering firm, Shiftwork Solutions was engaged to recommend 
on more effective rostering arrangements. A number of roster alternatives were 
identified which were subsequently considered by staff and management. 

12. Agreement was reached on one of those proposals.  The roster has the 
following features: 

• 3 shifts per 24hr block 

• Minimum 50 shifts per 12 week cycle 

• 9 hour shifts with overlap between all shifts to allow handover 

• day, afternoon, and night shifts 

• 38hrs per week average over 12 months 

• Paid meal break of 30 minutes for all shifts 

• 6 on/4 off base pattern 

• Working variable shifts per block i.e. 2 days, 2 afternoons, 2 nights 



 
 

• Relief line rostered a minimum of 4 weeks in advance. 

13. The new working arrangements including a new roster were negotiated with  
the CPSU on behalf of MCU staff. Those arrangements were inclusive of a 38 hour 
week which was incorporated into an Industrial Agreement, the Community 
Corrections Monitoring and Compliance Unit Shift Arrangements Agreement 2019 
and subsequently lodged with the Tasmanian Industrial Commission for approval 
and registration. “ 

 
 
The Dispute 
 
[5] The dispute was identified by the Applicant as follows: 

(a) That employees reported they are not being paid for the additional hours   
worked; and 

(b) That employees reported their hourly rate has been reduced. 
 

[6] The issues arise because the ordinary hours of work for each employee covered by 
the Agreement were increased by the Agreement from an average of 36.75 hours to an 
average of 38 hours per week. The employees’ salaries did not increase to reflect the 
additional 65 hours per annum they would be working. This in turn reduced the hourly 
rate of pay because the divisor increased from 36.75 to 38. According to sample pay slips 
attached to the Applicant’s submissions the hourly rate reduced from $43.44 to $42.98.  
Over a 76 hour fortnight the difference in salary having regard to the hourly rates is 
$34.96 per fortnight.1 
 
 
The Parties Contentions and Consideration 
 
[7] The Applicant in its written submissions has set out a number of issues with which 
it deals in turn. The Respondent in its written materials responded in the same way. 
Accordingly it is convenient if I deal with each issue in turn. 
 
Are employees remunerated for working additional hours? 
 
[8] The Applicant contends that the employees are not being remunerated in some 
way for the additional hours they work.  

 
[9] The Respondent points to a paid meal break of 30 minutes per day and an 
additional 38 hours leave and asserts that those amounts are to be taken into account. 
The Applicant submits that those payments should not be taken into account as the award 
specifies that they are, in the case of the meal break, for the benefit of the employer, and 
in respect to the additional leave, in lieu of public holidays with pay. 
 
[10] I note however that the payslip which has been provided shows that the employee 
(and presumably the other affected employees as I infer the pay slip is representative of 
all employees) is paid at the rate of $42.98 for the additional 2.25 hours per fortnight. 
That is, the employees are paid for the extra hours albeit at the reduced hourly rate. 
 
[11] It follows that the employees are being remunerated for the extra hours, but at a 
rate less than before the Agreement came into force. The Applicant also makes 
submissions that the Agreement is void as that because the additional hours are not 
remunerated that the employees are worse off overall in consequence of the Agreement 
                                                           
1 That is, 76 hours per fortnight at $43.44 per hour less 76 hours at $42.98 per hour. 



 
 

being registered. I shall deal with those matters later in these reasons. 
 
Is a reduction in hours pay a reduction in wages? 
 
[12] The Applicant submits that the reduction of the hourly rate from $43.44 to $42.98 
is a reduction in wages. It is submitted that the affected employees did not agree to the 
reduction. 
 
[13] It can however be seen from the pay slip that the wages for the ordinary hours 
worked have increased from $3192.79 to $3266.22. It is also of note that the Award 
provides for an annual salary, which for full time employees is then divided into 
fortnights.2  It does not provide for payment by the hour (save and except for the purpose 
of calculating penalty rates) for a full time employee. 
 
[14] On the basis of the material before me the wages of the employees, as evidenced 
by the pay slip have not reduced. Rather they have increased. The increase has come 
about by the employee being paid for the additional 2.25 hours worked in each fortnight. 
It is correct that the hourly rate is less, but the wages (as determined by the pay slip) 
have increased. 
  
[15]  Whilst it is correct to say that had the employees been paid at their former hourly 
rate they would have been paid an additional $34.96 per fortnight there has been no 
overall reduction in wages. Additionally it must be born in mind that under the award for 
full time and part time employees they are paid according to an annual salary specified in 
the award.3 The Respondents written submissions note that the employees are paid at 
Band 3 or Band 5 depending on their roles. 
  
[16] In my view the reduction in hourly rates did not reduce wages as evidenced by the 
pay slip. In any event it is an error to calculate wages according to hourly rates. The 
wages are set by the annual salary for ordinary hours of work contained in the Award. An 
hourly rate is thereafter extrapolated from the annual salary for the purposes of penalties 
and the like. The Award however does not set wages by an hourly rate. Accordingly 
whether there has been a reduction in wages is to be determined by whether the 
annualized salary in the Award has been reduced. It has not. 
 
Does the Respondent have the authority to reduce wages? 
 
[17] For the reasons outlined above the Respondent did not reduce wages. 
 
How should the employees be remunerated? 
 
[18] As the Applicant points out, the employees should be remunerated in accordance 
with the State Service Award.  
 
[19] The Applicant notes, correctly, that in consequence of the Agreement 38 is to be 
substituted for 36.75 wherever appearing as a reference to hours of work, in the award. 
As the Applicant also correctly points out the substitution does not affect the calculation 
of salary. But that is not because of salary being set by an hourly rate, but rather because 
salary is set by an annual rate in Part II clause 3. As such, whether the ordinary hours of 
work are 36.75 or 38, the salary is unaffected as it is not calculated according to an hourly 
rate, but an annual rate. 
 
[20] The employees are to be remunerated in accordance with the tables in the Award 

                                                           
2 State Service Award Part II clause 1(a). 
3 State Service Award Part II clause 3. 



 
 

together with whatever additional entitlements (penalties, shift allowance, leave etc.) they 
may have specified in the Award, the Agreement or any other relevant agreement which 
may apply to them. 
 
Has the Respondents application of the Agreement created unforeseen disadvantage? 
 
[21] The Applicant submits that the employees are at significant disadvantage because 
of the Agreement. For the reasons outlined above there is a disadvantage of some $34.96 
per fortnight if one were to calculate a full or part time employee’s wages according to an 
hourly rate. As I have said, however the salary is not calculated according to an hourly 
rate but rather an annual rate specified in the Award.   
 
[22] When considering disadvantage the test is one of overall disadvantage. Section 
55(4B) of the State Service Act 2000 provides that: 

“An industrial agreement is taken to disadvantage employees if its approval would 
result, on balance, in a reduction in the overall terms and conditions of employment 
of those employees compared with the award or agreement that would otherwise 
apply to those employees.” 
 

[23] When considering overall disadvantage one does not only look to salary but also 
to other terms and conditions. A reduction in salary may be compensated by an increase 
in other entitlements. The Agreement effects a shift arrangement. As part of those 
arrangements the employees covered by the Agreement because entitled to an additional 
week’s annual leave, 38 hours pay in lieu of public holidays and a paid 30 minute meal 
break. While these entitlements may not have been superficially to offset any apparent 
reduction is salary the effect of them is to overall increase entitlements. 
 
[24] As such taking account of the Agreement and the Award there is no reduction in 
the overall terms and conditions of employment. Indeed there is an increase in those 
terms and conditions won because of the transition to shift work. 
 
[25] I should here repeat however that the wages of the employees are not to be 
calculated according to an hourly rate. Accordingly the reduction on salary to $34.96 per 
fortnight is illusory because there has in fact been an increase in fortnightly ordinary hours 
of pay as evidenced the payslip of $73.43 per fortnight. As such for the purposes of 
disadvantage, no such disadvantage is evidenced by the pay slip. In any event salaries 
are calculated on the annualised basis set out in the Award. Those salaries were increased 
by virtue of the Public Sector Union Wages Agreement 2019 but were otherwise unaffected 
by the Agreement. 
 
Is the Agreement void? 
 
[26] For the reasons set out above the Agreement does not disadvantage employees 
covered by it as contemplated by the Act. 
 
[27] The Applicant submits however that the Agreement is void because it was not 
approved by a Full Bench as required by s 35 of the Act. Whilst it is correct that the 
Agreement should have been dealt with by a Full Bench I am not prepared, without further 
submissions to declare the Agreement void. The Agreement itself is not void. The parties 
have validly entered into the Agreement. Rather what must be decided is the effect on 
the Agreement of it potentially not having been properly registered. Additionally the 
question whether the Commission has power to declare an agreement incorrectly 
registered void must also be properly addressed. 
 
[28] It seems to me that improper registration may not void the Agreement, it may 



 
 

simply suspend its operation until valid registration and if then registered will have 
retrospective effect. 
 
[29] What the Applicant should take away from this decision is that salaries are not 
calculated according to hourly rates but annual salaries specified in the Award. Further if 
the Agreement is void then that may create other difficulties which have to be considered 
such as potential overpayments (for public holidays and additional recreational leave) 
which will have to be offset against any potential claim for penalty rates. 
 
[30] Should the Applicant wish to pursue a case that the Agreement is void I will list a 
further directions hearing to deal with that matter. 
 
Outcome 
 
[31] I determine that the employees are being compensated for the additional hours 
worked. The pay slip speaks for itself in that regard. I determine that it is an error to 
calculate salary by way of an hourly rate. The salary for a full time and part time employee 
is determined by an annualised salary for ordinary hours of work as specified in the Award.  
The salary to which an employee is entitled is that salary. Dividing the salary into an 
hourly rate is only useful for the purposes of calculating penalty rates and the like. It is a 
mistake to do that to determine whether there has been a reduction in salary. As 
evidenced by the pay slip there has been no such reduction overall. 
 
[32] I also determine that the employees are not disadvantaged by the terms of the 
Agreement. 
 
[33] If the Applicant wishes to maintain a case that the Agreement is void then the 
matter can be further listed for directions. I am also prepared to hear from the parties as to 
the appropriate formal orders to make in light of the determination should they seek to be 
heard. 

 

Parties Representatives: 
Ms Jones for CPSU 
Mr Di Falco for MASSA/DoJ 
 
Date and place of hearing:  
Determined on the papers  


