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HEARING RECOMMENCED 10.06am 

PRESIDENT:    Could we have appearances please. 

MR M. WATSON:    May it please the commission, MARK WATSON. I 
appear on behalf of the Tasmanian Chamber of Commerce and 
Industry, the Metal Industries Association Tasmania, The Hop 5 

Producers' Association of Tasmania, the National Meat Association of 
Australia (Tasmanian Division), The Registered Clubs of Tasmania Co-
operative Society Limited, Tasmanian Chamber of Retailers, 
Tasmanian Newsagents Association and I have an authority in relation 
to the Farmers and Graziers which I'll table during the hearing. 10 

PRESIDENT:    Yes, very good. Thanks, Mr Watson. 

MR C. WILLINGHAM:    Good morning, Mr President and members of 
the bench, CLIVE WILLINGHAM. I appear for the Minister for Justice 
and Industrial Relations. 

PRESIDENT:    Yes, thanks, Mr Willingham. 15 

MS L. FITZGERALD:    Good morning, LYNNE FITZGERALD and I 
appear for the Tasmanian Trades and Labor Council. 

PRESIDENT:    Thank you, Ms Fitzgerald. 

MR W.J. FITZGERALD:    I think we're just a bit out of kilter, 
..(inaudible).. to the employer groups. I appear on behalf of Australian 20 

Mines and Metals Association (Incorporated) - FITZGERALD W.J. 

PRESIDENT:    Thanks, Mr FitzGerald. I didn't know there was any 
particular order, but we're prepared to take appearances as they come. 

MR P. TULLGREN:    If the commission please, my name is 
TULLGREN and I appear for the Australian Liquor, Hospitality and 25 

Miscellaneous Workers Union. 

PRESIDENT:    Thanks, Mr Tullgren. 

MR P. NOONAN:    If the commission pleases, I appear on behalf of the 
Shop Distributive and Allied Employees' Association, Tasmanian 
Branch - NOONAN P. 30 

PRESIDENT:    Thank you, Mr Noonan. 

MR C. BROWN:    If the commission pleases, C. BROWN appearing for 
the Health Services Union of Australia, Tasmania No.1 Branch. 

PRESIDENT:    Thank you, Mr Brown. 

MR R.J. MILLER:    If the commission pleases, MILLER R.J. appearing 35 

on behalf of the Community and Public Sector Union (SPSFT). 
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PRESIDENT:    Yes, thanks, Mr Miller. You might have to speak up a 
little louder if you're going to speak from back there. 

MR MILLER:    I think I can be very quiet today, sir. 

PRESIDENT:    All right. Good. 

MR R. FLANAGAN:    If it pleases the commission, FLANAGAN R., for 5 

the Australian Workers' Union, Tasmania Branch. 

PRESIDENT:    Thanks, Mr Flanagan. 

MR I. PATERSON:    If it pleases the commission, IAN PATERSON 
appearing for the Australian Municipal, Administrative, Clerical and 
Services Union. 10 

PRESIDENT:    Yes, thank you, Mr Paterson.  Is that the extent? 

MR WATSON:    I'm sorry, Mr President, I forgot to enter an 
appearance for EDWARDS T.J. and BROWN R. 

PRESIDENT:    Yes, you did, Mr Watson. Thank you very much. Very 
good. Well, this hearing has been convened to allow the parties the 15 

opportunity to speak to their submissions which have already been 
provided, one from the TCCI and one from the TTLC and to clarify, if 
they need to, those written submissions. 

Obviously the parties will want to respond to the written submissions 
of the other side and I don't know what Mr Willingham's situation is, 20 

whether or not you've been provided with copies of the two written 
submissions, Mr Willingham? 

MR WILLINGHAM:    I haven't yet had the opportunity to view the 
TCCI's submission but I have had ample opportunity to view the 
Trades and Labor Council's submission, Mr President. 25 

PRESIDENT:    Yes. Do you have a copy at the moment of the TCCI 
submission? 

MR WILLINGHAM:    No, Mr President. 

PRESIDENT:    Can that be provided, Mr Watson? 

MR WATSON:    Yes, it can, Mr President. 30 

PRESIDENT:    Yes, very good. If you'd arrange that as quickly as 
possible. 

Now I hesitate to invite you to think about this, but is there any 
chance, do you think, that something good might come from any brief 
conference to consider each side's position? I'm not suggesting you 35 
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should, I'm asking you whether you think there is a need for it or it's 
worthwhile. 

MR WATSON:    I might start with that, Mr President. In fact, we did 
have some discussions - Ms Fitzgerald and myself - late last week 
about that particular issue. We are of the view that a conference 5 

between the parties at this stage may be helpful. I guess being 
optimistic if it does resolve the issue and doesn't require arbitration 
then that's an ideal situation for everybody, but due to the short time 
frame between the closing date for written submissions and today's 
hearing, it hasn't been possible to get together prior today but we 10 

would certainly support going into conference with other parties to see 
whether or not we can perhaps narrow down the points of difference 
and any matters that need to be arbitrated can be narrowed down. 

PRESIDENT:    Yes. All right. What's the other side's response to that? 
Ms Fitzgerald? 15 

MS FITZGERALD:    Yes, as Mr Watson indicated, we did have some 
discussion late last week, that was prior to receiving the TCCI's 
submission - so prior to us being able to determine the degree of 
difference between the parties. There are some matters, on which we 
agree, and that there is no proposal to alter the existing principles. But 20 

I think any time that we spend together to have discussions would 
probably need to be short given that the substantial matters I think 
there is considerable difference and I don't expect that that will be 
reconciled. 

PRESIDENT:    Yes. Yes, that was our view as well. So we might 25 

provide you with a short time to canvass the issues and see whether 
there is any agreement in any form which might shorten the 
proceedings. 

Can we put in your minds the issue that's raised in particular by the 
TTLC in respect to the legality of endeavouring to put in principles 30 

things which might be seen to be contrary or interfering with the 
statutory role of the commission as it currently stands. We'd like you 
to think about that. 

Well, how long do you think? One hour? Half an hour? Half an hour, 
Mr Watson? 35 

MR WATSON:    Yes, that's fine, Mr President. 

PRESIDENT:    All right, we'll adjourn then until twenty to eleven. 

INTO CONFERENCE 10.13am 

HEARING RESUMED 11.11am 
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PRESIDENT:    Well, there's been one hour of conferencing. Can 
somebody tell us then please the results of that conference? 

MR FITZGERALD:    Mr President, just before we - 

PRESIDENT:    Mr FitzGerald, yes? 

MR FITZGERALD:    Could I just at this point seek to withdraw from 5 

the proceedings and authorise Mr Watson on behalf of the Tasmanian 
Chamber of Commerce and Industry to appear on our behalf for future 
proceedings. 

PRESIDENT:    Certainly. So who is to lead off then? Mr Watson? 

MR WATSON:    Perhaps I can report, Mr President. The time available 10 

for conference was appreciated and I can report it has been worthwhile 
and that we have at least narrowed the issues of the difference down 
to not a long list of matters, but however there are a couple of issues 
which we'll obviously need to go to in submissions to you that we are 
apart on which at this point in time and following the conference there 15 

is no agreement on. So those matters will need to be determined by the 
commission. 

PRESIDENT:    So who is going to tell us what the matters were then? 
Ms Fitzgerald? 

MR WATSON:    Perhaps if I can do that, Mr President, if that's 20 

acceptable. 

PRESIDENT:    Yes. 

MR WATSON:    Just going to - if you use our submission as the 
reference point for where we're at and go to page 8 of our submission. 

The Index issue is not an issue between the parties but obviously that 25 

would reflect what may come out of these proceedings in terms of 
content.  

The Introduction & Overview is not agreed. The Previous State Wage 
Case Increases is agreed. The Award Safety Net is agreed. 4.1 and 4.2 
are agreed. 30 

4.3 is agreed subject to the following amendments and it now reads: A 
party seeking a special case must make an application pursuant to S.23 
supported by material justifying the matter being dealt with as a special 
case. It will then be a matter for the President to decide whether it 
constitutes a special case - so those words go in there. 35 

PRESIDENT:    Yes. 

MR WATSON:    And: if it is to be dealt with by a Full Bench - full stop. 
And delete the words 'or a commissioner sitting alone'. 
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PRESIDENT:    Yes. So was there some dispute there? 

MS FITZGERALD:    Yes, there is a difference. Yes, I think it's just in 
terms of - it will then be a matter for the president to decide whether it 
constitutes a special case and therefore to be dealt with by a full 
bench. 5 

MR WATSON:    That's correct, Mr President. 4.4 is not agreed, and 4.5 
is agreed. 

Principle 5 - Enterprise Bargaining - is not agreed.  

Over the page, Principle 6 - Role of the Commission in Enterprise 
Bargaining - is agreed except for the deletion of the reference to the no 10 

disadvantage test in our submission. That matter is not agreed. So 
everything else but. 

PRESIDENT:    I'm sorry? 

MR WATSON:    Effectively as it reads, Mr President, 6.1, 6.2, 6.3, are 
all agreed matters. 15 

PRESIDENT:    Yes. 

MR WATSON:    However, we have deleted the sub-principle relating to 
the no disadvantage test which appears in the current principles. That 
is not an agreed matter. 

PRESIDENT:    I follow. 20 

MR WATSON:    So our position is that it's deleted and the TTLC's 
position is that it stays and that matter is not agreed. 

PRESIDENT:    Yes. 

MR WATSON:    Okay. 7 - Arbitrated Safety Net Adjustment - is agreed.  

No. 8 - Allowances. First of all 8.1 - Existing Allowances - 8.1.1 is 25 

agreed. 8.1.2 we've sought to change the terminology to simplify the 
issue in our view, however following discussions we have agreed to go 
back to the current principle in relation to this issue which refers 
specifically to the Metal and Engineering Industry Award 
tradespersons rate. 30 

8.1.3 is agreed. Now just on that point, Mr President, it was also 
agreed between the parties that the TTLC proposal which is 9.1.3 in 
their proposed principles would simply go to the issue of the 
allowances being given in one hit which was a hangover from the 1998 
State Wage Case where there was a split safety net adjustment. We 35 

don't believe that's any longer required and that is an agreed matter. 
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It's not in our proposed principles and that is an agreed position to 
delete that. 

PRESIDENT:    Right. So does that mean that your 8.1.2, .3, are all 
that remains then? 

MR WATSON:    There is no change as our 8.1. - 5 

PRESIDENT:    Apart from 8.1.2 - that's altered marginally? 

MR WATSON:    It's the only alteration. It's just a point of clarification. 

PRESIDENT:    Yes, thanks. 

MR WATSON:    8.2.1 is agreed, as is 8.2.2. 

PRESIDENT:    Yes. 10 

MR WATSON:    And we have agreed to the insertion as a new 8.2.3 in 
our proposal which would directly transpose the TTLC's 9.2.3. 

PRESIDENT:    Yes. 

MR WATSON:    No. 9 - Standard Hours - is agreed.  

No. 10 - Work Value Changes - is agreed.  15 

No. 11 - Paid Rates Awards - it's simply a format issue, Mr President, 
there's no disagreement between the parties on the substance of the 
principle as we've proposed it. It's just simply an issue of where it 
actually goes in the principles which will obviously be addressed in the 
TTLC's submission. They are also proposing the insertion of some 20 

words which we will go to in our submissions as well. 

No. 12 - First Awards and Extensions to an Existing Award - is agreed. 

No. 13 - Superannuation - it was our proposal to leave the principle 
untouched at this point in time, in the absence of an alternative based 
on the fact that the TTLC's submission was to delete it, and for the 25 

parties to consider an appropriate standard award clause. We do have 
agreement for the principle to remain unchanged pending the 
existence of some alternative for the parties to consider. 

No. 14 - Award Review Process - 14.1 is agreed. However, 14.2 as per 
our proposal is not agreed. And the other issue here is that in the 30 

TTLC submission they proposed the continuation of the principle 
relating to the commission convening conferences which we haven't 
included. So that's also not an agreed matter. 

No. 15 - Economic Incapacity - is agreed.  
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The only remaining issue between the parties is the issue of the Equal 
Remuneration principle as proposed by the TTLC which is not an 
agreed matter. 

PRESIDENT:    Okay. 

MR WATSON:    I think that accurately summarises the position, Mr 5 

President. Perhaps we can have that confirmed before we progress any 
further. 

PRESIDENT:    Yes. We'll certainly do that. Ms Fitzgerald? 

MS FITZGERALD:    Yes, I agree with the statement in terms of - 

PRESIDENT:    As put by Mr Watson? 10 

MS FITZGERALD:    As put by Mr Watson is correct. 

PRESIDENT:    All right. So that narrows the field down substantially 
but we'll need to ask some questions about those sorts - some of the 
things that are still there as we go through. But have you agreed an 
order in which you should proceed with submissions? 15 

MR WATSON:    I believe so, Mr President. 

PRESIDENT:    Yes, Mr Watson, Commissioner Watling has just asked 
me whether we've heard from Mr Willingham whether he wants to 
make any submissions at this point in time. 

MR WILLINGHAM:    Sorry, Mr President? 20 

PRESIDENT:    Do you wish to make any submissions at this point in 
time? 

MR WILLINGHAM:    No, ..(inaudible).. thank you. 

PRESIDENT:    Yes. 

MR WILLINGHAM:    There may be a point at which ..(inaudible).. may 25 

seek to bring any comments I have to the bench's attention before the 
luncheon adjournment since I will be unable to attend proceedings if 
they continue this afternoon, but with that waiver I am quite content 
to hear Mr Watson.  

PRESIDENT:    Yes, thanks, Mr Willingham. How much time do the 30 

parties think they might need to put their submissions? 

MR WATSON:    If we get a good run, Mr President perhaps half an 
hour or so for our submissions. 

PRESIDENT:    Yes. 
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MS FITZGERALD:    I think that would be sufficient, but could I just - 
it's been drawn to my attention that there is an area where there isn't 
agreement and that's in terms of previous state wage increases. The 
TCCI have attempted to draw - 

PRESIDENT:    Where is that? 5 

MS FITZGERALD:    It's No. 2 on the TCCI document, on page 9. 

PRESIDENT:    Yes. 

MS FITZGERALD:    And we have the position whereby we wish to 
retain the structural efficiency principle as stated given that it still has 
relevance rather than encapsulated in a generic way in the previous 10 

State Wage Case. 

PRESIDENT:    I see, so you want them spelt out in more detail other 
than at line 2. Line 2 isn't sufficient? 

MS FITZGERALD:    And just one other point without wishing to be 
pedantic, or semantic perhaps; in terms of the TCCI at page 11, the 15 

Role of the Commission in Enterprise Bargaining, whilst the TCCI 
indicated there was agreement apart from their deletion of the no 
disadvantage test, there are some consequential changes to that that 
we make as our argument that the commission has a role in 
agreement making rather than enterprise bargaining. So the principle 20 

as expressed there is not agreed to. 

PRESIDENT:    I might flag at this point then, while we're on that 
particular subject just for people to think about, that perhaps the use 
of the expression 'enterprise bargaining' isn't appropriate in this 
jurisdiction and perhaps it might be more appropriate to pick up the 25 

expression used in the preamble to the Act which is 'workplace 
bargaining'. Yes? 

MR WATSON:    Mr President, first of all, I can confirm what Ms 
Fitzgerald has said to you about those two matters. I apologise. I 
wasn't trying to mislead anybody, but that in fact is correct in terms of 30 

the position. 

PRESIDENT:    Yes. Very good. Thank you. 

MR WATSON:    Before we go any further, Mr President, I might just 
table a letter from the Farmers and Graziers. 

PRESIDENT:    Yes, all right. 35 

MR WATSON:    I think that letter is fairly self-explanatory, Mr 
President. 

PRESIDENT:    Yes, indicating the TFGA's full agreement with the 
content of your submissions. All right. Thank you. 
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MR WATSON:    Mr President, as stated in our application, we believe 
that the matter today is proceeding under the guise of the TCCI 
application as the TTLC application in fact was dealt with in full 
during the 1999 State Wage Case. The Wage Fixing Principles and 
their status - 5 

PRESIDENT:    I don't know whether there is any general agreement 
around the room to that comment, but whether it is or it isn't I don't 
think it matters too much in respect of the proceedings. The matters 
were joined. They haven't been unjoined. 

MR WATSON:    Mr President, in relation to the Wage Fixing Principles 10 

and their status, I think this probably goes to the issue that you raised 
with the parties immediately before the conference. We make these 
submissions on the basis of explanatory comments to complement our 
substantive written submissions and therefore as per the directions of 
the bench they are explanatory in nature and do not raise substantive 15 

issues which could be regarded as new material which the other 
parties may not be aware of. 

Now we would put to the commission that the Wage Fixing Principles 
are in fact an expression in part - or the commission's expression in 
part - of the public interest. 20 

The commission is required to determine that awards and agreement 
approvals are consistent with the public interest as per the 
requirements of section 36 of the Act. Section 36(2)(c) in fact allows the 
commission to take into account any other matter it considers relevant 
to the public interest. 25 

It is our submission that the Wage Fixing Principles give the parties 
guidance and they also provide a transparent set of guidelines which, 
amongst other things, may in fact be available to any member of the 
public as well as the industrial parties who may wish to view them. 

The publicly available set of principles satisfies the broader public 30 

interest issue and quite clearly establishes a set of guidelines which 
govern matters before the commission and bring together the issues 
stated in our introduction of our proposed principles. 

As to the issue of abolition of the principles, our submission goes to 
the issue of abolition in some detail and without repeating those 35 

submissions we believe we've made our compelling case as to why a 
set of Wage Fixing Principles should be maintained. 

On this point we note that the TTLC's submission is as a set of 
principles should remain and we do not believe that this matter 
requires any further attention. 40 

DEPUTY PRESIDENT:    Just before you go on, Mr Watson, I apologise 
for interrupting you, but in the submissions dealing with the abolition 
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on page 6 of the document, there's a statement there that says in part: 
the primary role of the Tasmanian Industrial Commission is the creation 
and maintenance of a secure safety net of fair wages and conditions. 
Where does that expression come from? It doesn't reflect, as I see it, 
the purpose of the Act. 5 

MR WATSON:    Which part of that page is that, Mr Deputy President. 

DEPUTY PRESIDENT:    I'm sorry, Mr Watson, it's the first sentence of 
the first complete paragraph that appears at the top of page 6. The 
paragraph begins with words 'It must be borne in mind'. 

MR WATSON:    Okay. I guess that's probably our words, coming from 10 

the principles as they sit at the moment together with the principles of 
the Act itself. 

DEPUTY PRESIDENT:    Well, speaking for myself personally, I think 
the primary role of the commission is as expressed in the long title to 
the Act rather than - which is much wider than this expression as it 15 

appears here. Now, I don't want to make too much of that but I didn't 
want it to go unremarked. 

MR WATSON:    I don't want to make an issue out of it either, Mr 
Deputy President. I guess they're our words, but if that's not accepted 
by the bench and it's your view that that's more properly as per the 20 

reference that you just made then I guess we don't have huge issue 
with that. 

DEPUTY PRESIDENT:    All right, Mr Watson, thank you. 

MR WATSON:    Now as far as the proposed Wage Fixing Principles are 
concerned as per our proposal, the incorporation of the Index is 25 

simply, in our view, a format issue but we believe an index is 
appropriate and an aid to using the Wage Fixing Principles themselves. 

As to the issue of Introduction & Overview, we don't wish to make any 
further comments on that particular matter. 

Previous State Wage Case Increases - which is No. 2 - our proposal 30 

does not seek to delete the current principles and/or parts thereof 
referred to, but simplify and remove, in our view, unnecessary detail 
which is covered in our new proposed generic wording regarding 
previous State Wage Case increases. 

Now, the detail is available in each of the decisions dealing with the 35 

relevant subject matter and should not unnecessarily confuse the 
general intention of the principles by restating previous decisions. 

The Wage Fixing Principles therefore, in our submission, do have a 
status and they do have a validity, contrary, especially to the TTLC's 



T8413 & T8483 - 9/5/00 152 

submission, on the role of the Tasmanian Industrial Commission 
under section 55(4) at page 3 of their submission. 

To apply the Wage Fixing Principles to the ratification of an agreement 
under section 55(4) is to apply, in our view, section 36. In this respect 
our approach, whilst different, is not inconsistent with that of the 5 

TTLC other than the reference to agreement making versus enterprise 
bargaining. 

PRESIDENT:    And what are your views about that? 

MR WATSON:    Well, we'll go to that issue in our submission, Mr 
President, but basically our view is - 10 

PRESIDENT:    No, if you're going to deal with it later, that's fine. 

MR WATSON:    Okay. In relation to No. 3 - the Award Safety Net -
again we don't wish to make any further comments on that. There is 
no change to the current Wage Fixing Principles under this heading 
and our position here is in fact on all fours with the TTLC. 15 

Making and Varying an Award Above or Below the Safety Net - we've 
included a new sub-principle which comes directly from the AIRC's 
May 2000 safety net adjustment decision - Attachment A - relating to 
applications to incorporate agreements into awards. We note that the 
TTLC's submission also seeks to include this provision.  20 

We refer the commission to the explanatory comments made by the 
AIRC in its April 1998 safety net adjustment decision at pages 58 and 
59 where this provision was first included and it states as follows - 
this is off page 58: 

11.7 - Varying Paid Rates Awards for the Outcome of Agreement 25 

The Joint Governments submitted that agreement outcomes 
should not be incorporated into any award, including a paid rates 
award. They proposed that we modify the middle paragraph for 
Principle 3.3 "Making and Varying an Award Above or Below the 
Safety Net" - 30 

PRESIDENT:    I'm sorry, look, I apologise, what page was that again? 

MR WATSON:    58 of the April 1998 decision. 

PRESIDENT:    Oh, sorry, yes. Okay. 

MR WATSON:    You don't have the decision, Mr President? 

PRESIDENT:    Not in front of me, but that's - 35 
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MR WATSON:    It's not - if I can just read it into transcript, I think it's 
fairly easy to follow: 

- to remove the reference to s.95 (which acts to encourage parties 
to make applications under that section when the section's 
intention is in fact the opposite, that is, to prevent interaction 5 

between agreements and awards) and to make it clear that 
applications to incorporate expired agreements into awards will 
not constitute a special case. The paragraph would then read as 
follows:  

"Applications involving a consideration of section 89(A)(7) are 10 

subject to this principle. Applications involving claims to 
incorporate agreements (expired or otherwise) into awards (paid 
or minimum rates) will not be considered to constitute a special 
case under this principle."  

As already indicated in Chapter 10, we have accepted this 15 

proposal on an interim basis in relation to paid rates awards. We 
have adopted the substance of the Joint Governments' proposal. 

So we would suggest, Mr President, that that determination of the 
federal commission gives the meaning to the principle 4.2 which is 
included both in our submission and the TTLC's submission.  20 

COMMISSONER:    Does it mean then that you're saying that 
agreements can't be incorporated into awards at all? 

MR WATSON:    That's right.  

COMMISSONER:    Or are you saying that these agreements don't 
constitute a special case and therefore can be dealt with under the 25 

Act? 

MR WATSON:    Our position, commissioner, is that they can not be 
incorporated into awards and that's the meaning of that 4.2, making 
reference to the federal commission's determination. 

COMMISSONER:    So if someone makes application in accordance 30 

with the Act to vary the award to include an expired agreement, you're 
saying the Wage Fixing Principles - not the Act the Wage Fixing 
Principles - say you can't do it? 

MR WATSON:    That's right. That's the meaning of 4.2 in our 
submission. We encourage the commission to formally recognise the 35 

meaning of this sub-principle, as determined by the Australian 
Industrial Relations Commission, so as to give quite clear guidance to 
parties as to its meaning and application.  
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We've made particular reference in our submission to matters T7638 
and T7685 of 1998 and the conclusion of the words 'highly unusual, 
unique or pressing', as appropriate words to be considered in relation 
to what constitutes a special case.  

The proposed additional sub-principle will provide further guidance to 5 

parties seeking special case status as to the test to be applied by the 
commission, and the wording comes from a recent arbitrated decision 
of a full bench of this commission, which I'd like to table. 

PRESIDENT:    You don't want this numbered as an exhibit, do you, 
Mr Watson? 10 

MR WATSON:    I don't think so, Mr President. The decision is a full 
bench decision of this commission in relation to the Emu Bay Railway 
Award, where we have taken the words, as we propose, from this 
particular decision. Specifically, I'd like to take you to page 17 of the 
decision. Without reading verbatim under the heading, Special Case, 15 

at the bottom of the page, the commission's determination in this 
particular matter goes on - at pages 18 and 19 and effectively the 
commission uses the words, 'highly unusual, unique or pressing', as a 
justification for a special case and in their view, in this particular 
matter, the case as presented did not fit those words, in the view of the 20 

commission.  

Without going to this particular decision in any further detail which no 
doubt you're fairly well aware of, or at least two members of the bench 
would be, the decision in fact highlights those words as a test for 
special cases and we believe that it is appropriate to incorporate that 25 

particular determination into the proposed Wage Fixing Principles as 
per our submission. 

PRESIDENT:    That was specifically in relation to potential flow-on, 
wasn't it? 

MR WATSON:    That's right, Mr President. 30 

PRESIDENT:    Just one aspect of consideration.  

MR WATSON:    That's right but we believe that it does have 
application to special case matters generally because those words are 
generic and we believe that it will provide divers to parties in relation 
to the commission's position as to what may or may not constitute a 35 

special case. 

In relation to our proposed Principle 5 - Enterprise Bargaining, it's our 
strong submission that the enterprise bargaining principle should stay 
in the abbreviated form as per our proposal. It's imperative to the 
current system that the primary vehicle for agreement making be by 40 

way of section 55 agreements with the safety net award system 
underpinning such agreements.  
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Our proposed abbreviated principle takes away the current detail as 
per sub-principles 3.2.1 to 3.2.5, however, the principle continues to 
state that section 55 agreements are the primary vehicle for agreement 
making. We believe this is consistent with the thrust of the current 
Wage Fixing Principles, with our proposed Wage Fixing Principles and 5 

with the Wage Fixing Principles as enunciated by the AIRC.  

In relation to proposal No. 6 - Role of the Commission in Enterprise 
Bargaining - the only change to this principle is the removal -  

PRESIDENT:    Could we go back to 5.2.2? 

MR WATSON:    Yes. 10 

PRESIDENT:    Explain that to me? Why is that required to be in the 
principles? 

MR WATSON:    I suppose it's simply because it's there now and we've 
determined in our position that there's no reason why it has to go but, 
by the same token, it's not a huge issue for us and if it was deleted, 15 

then we don't have any huge issue with that, Mr President. 

PRESIDENT:    Yes, all right. Thanks.  

MR WATSON:    In relation to point No. 6 - Role of the Commission in 
Enterprise Bargaining - the only change to this principle is the removal 
of the no disadvantage test, as we have said, was included under a 20 

previous consent arrangement in relation to Wage Fixing Principles. 
That consent no longer exists and therefore we propose its removal.  

Section 55 agreements can only be between employers and unions. We 
submit that the TTLC could take comfort from the fact that ordinarily 
no union would sign a section 55 agreement which in fact 25 

disadvantaged employees against the award.  

In the present vulnerable economic climate, there may be situations 
however where a union may genuinely consent to a section 55 
agreement which may be less than the applicable award in global 
terms in circumstances  ..[inaudible]..  may be appropriate for this 30 

type of agreement. It may only be a short-term measure designed to 
help save a business and jobs but under the current Wage Fixing 
Principles and the TTLC proposal, this type of agreement could not be 
approved by the commission.  

We suggest that the removal of this sub-principle will allow for such 35 

agreements to be approved by the commission under a public interest 
test. This facility would be consistent with the provisions of section 
170LT(3) and (4) of the Workplace Relations Act 1996. 
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PRESIDENT:    Before you leave those two, 5 and 6, what do you think 
about the proposition that the expression, enterprise bargaining, be 
changed to workplace bargaining? 

MR WATSON:    We don't necessarily have an issue with that, Mr 
President, because in fact they are the words in the preamble to the 5 

Act. The commission's role is to encourage workplace bargaining. 

PRESIDENT:    Yes. 

MR WATSON:    So, I guess it's just terminology consistent with the 
provisions of the Act.  

PRESIDENT:    Yes, all right.  10 

MR WATSON:    Principle 7 - Arbitrated Safety Net Adjustments - 
there's no change to this provision and no further comment is 
required. Our position is the same as the TTLC.  

Principle 8 - Allowances - we have addressed that particular issue as 
we were going through the points of difference, Mr President. In our 15 

view, it's just a bit of a tidy up and there is agreement with the TTLC 
as per those amendments I've put to the commission.  

Principle 9 - Standard Hours - there is no change to this provision. We 
don't have any further comments and note that we have agreement.  

The same position is applicable with Principle 10 - Work Value 20 

Changes.  

In relation to the issue about paid rates awards. Firstly, what we've 
done, Mr President, is simply, in our view, done a tidy up exercise to 
avoid current excessive duplication in Principle 13 - Applications 
Above and Below the Safety Net and Principle 14 - First Awards and 25 

Extensions to Existing Awards. 

The TTLC and the government, I assume, will put some words to you 
as per an understanding that they have, but that will be up to their 
submissions, but we do have advance warning of that through the 
conference proceedings, so I wish to address the issue now.  30 

We acknowledge that our interest in paid rates awards is not as 
significant as those of the government or the public sector unions and 
in that respect the primary submission should fall from those parties.  

We do observe however that the proposal to be advanced, we 
understand jointly by the government and the unions, is inconsistent 35 

with principle 4.2 of our proposed Wage Fixing Principles and also that 
of the TTLC. At a federal level the meaning to be applied to principle 
4.2, as I've taken the bench to, is beyond doubt as per decision Q1998, 
which I've quoted from at pages 58 and 59. 
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In the context of applying expired agreements into awards, we say that 
the issues that give rise to agreements are not necessarily synonymous 
with those that apply to the creation of award provisions and that they 
should not be used as a catalyst for award variations. Those are the 
submissions that we wish to make on that particular matter. As we've 5 

said there, Mr President, it's probably more a matter between the 
government and the TTLC, which they'll obviously address you on.  

COMMISSONER:    Mr Watson, are you going to leave paid rates 
awards now? 

MR WATSON:    Not quite, commissioner, but just about finished.  10 

COMMISSIONER:    I'll let you finish what you have to say then I'll put 
a couple of questions to you.  

MR WATSON:    Simply to say, commissioner, that we don't have any 
further substantive submissions to make on the paid rates award 
issue for those reasons that I've already advised the bench of.  15 

COMMISSIONER:    My question about the paid rates awards - and I 
must say in the 15 years I've been on the bench it's always amazed me 
that we have paid rates awards under our Act in this jurisdiction - I 
would be interested in your submission to the question of, why should 
we even have a principle relating to paid rates awards? How do paid 20 

rates awards fit within the jurisdiction of this commission and under 
the Act, seeing that we do make minimum rates awards, as far as I 
can see and understand. Someone might enlighten me because I have 
never been able to understand why we are doing this and this is a 
good time now to bring this to the surface and see whether we even 25 

need that principle.  

MR WATSON:    I'm not sure that we disagree with those comments, 
commissioner. It has been the case in the past with previous members 
of the bench where we have had to address the commission in relation 
to safety net adjustments in the context of what the commission 30 

thought was a paid rates award, but in terms of the ongoing need for 
the principle on the basis that the commission only makes minimum 
rates awards, then I don't think we're at odds with you on that 
particular point. 

COMMISSIONER:    Have you any view on what a paid rates award is 35 

within the jurisdiction of this commission and under the Act? 

MR WATSON:    Other than to say, there's no jurisdiction to make 
them, so I think you could probably stop there in terms of any 
explanation.  

PRESIDENT:    Further to that, we can't regulate how much should be 40 

paid over and above the minimum rate. 
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MR WATSON:    Exactly. So, having regard to those two points - I 
mean, as we've said, the paid rates issue is not an issue that we have 
direct involvement in and we're not going to quarrel with those 
comments, commissioner, that you've made. It may be the appropriate 
time to fix this issue once and for all. It's probably an issue more that 5 

needs to be addressed by some of the other parties who have a direct 
interest in paid rates awards. 

COMMISSIONER:    If we know what they are.  

PRESIDENT:    Yes. Even if they've been made in this commission.  

MR WATSON:    Point 12, as per our principles - First Award and 10 

Extension to an Existing Award - there's no change other than all the 
paid rates award material has been transferred to the Paid Rates 
Awards principle. 

Superannuation, as I advised, Mr President, there's no change other 
than the deletion of sub-principle 11.1.1 which simply said that the 15 

award variation will take effect from the date approved by the 
commission. We believe that that would be an issue dealt with in 
proceedings themselves. It's not required, actually, in the principles as 
it's effectively dealt with by the Act in any case.  

Principle 14 - Award Review - the two changes to the current 20 

principles with our proposed principle is, 1) the inclusion of a 
requirement that the commission convene a hearing for the purpose of 
examining each award to determine the extent to which the parties 
have actually pursued the award review process; and 2) the deletion of 
the requirement for conferences.  25 

This amendment, in our view, will ensure there is proposed 
consideration given at an award level before any future safety net 
adjustments are approved for particular awards and is consistent with 
the original intent of this provision. The removal of the need for 
conferences is because we believe these are no longer necessary. The 30 

commission may and will convene conferences at their determination 
of their own motion and in fact we believe that section 23 would be a 
vehicle open to any party to come before the commission with a 
restructured award that's been through the award review process.  

Clause No. 15 - Economic Incapacity - there is no change to this 35 

provision and we don't believe that there's any further comments 
required. It's the same as the TTLC provision.  

In relation to the issue of form of orders, this is an issue that we don't 
necessarily have a strong view on but we don't believe that it's any 
longer necessary. The commission has clearly established the form of 40 

orders required through previous State Wage Case decisions and they 
may continue to do that in future State Wage Case proceedings. I 
believe that the form of orders as per specifically the last three, or 
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coming out of the last three State Wage Case decisions, have certainly 
established the form of orders acceptable to the commission and we 
believe that that's a matter that could quite adequately be dealt with in 
any further State Wage Case proceedings, to the extent where parties 
would simply confirm their acceptance of the commission's previous 5 

form of orders and proceed on that basis.  

Mr President, that concludes the submissions that we have as 
explanatory comments and submissions in support of our written 
submission. I now wish to go into our position on the Trades and 
Labor Council submission.  10 

PRESIDENT:    Before you do, you've excluded minimum rates 
adjustments? 

MR WATSON:    Because we've referred to it generically in our principle 
which refers to previous State Wage Case decisions. Again, Mr 
President, it's not a ..[inaudible].. issue for us but we believe that it is 15 

adequately covered by the generic reference to previous State Wage 
Case decisions.  

PRESIDENT:    I think I understand that. All right.  

MR WATSON:    On our examination of the TTLC submission, it 
appears that the parties are not far apart on most matters and in fact 20 

I've advised you some time ago of the matters that are agreed, which 
successfully this morning have in fact - we do have more agreement 
than we had when we first got here, which is a positive sign.  

However, there are some issues which we'll make submissions to the 
commission about in support of our position. The issues to be 25 

addressed on a one to one basis are as follows: in the introduction 
proposal, the TTLC submission on this matter, albeit extremely brief, 
is centred around the belief that the current introduction does not 
distinguish between section 55 agreements and Part IVA agreements.  

The TTLC's obsession with Part IVA agreements is waste in their 30 

submission regarding the introduction. On the one hand, they say that 
the TIC has no jurisdiction over Part IVA agreements but on the other 
hand their proposed preamble plus the preamble on the current 
principles states: This Statement of Principles to be observed in the 
jurisdiction of the Tasmanian Industrial Commission.  35 

We say that their concern is unfounded, however, if it is such an 
important issue we would have no objection to a specific reference to 
section 55 agreements. In our view this would do nothing more than 
express differently what is currently said and meant. There are two 
issues that we have with the TTLC proposed introduction. Firstly, the 40 

removal of the words, secure, relevant and consistent award 
framework. Secondly, the removal of the words, incentive to bargain.  
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The TTLC's submissions do not address these two issues at all. We 
have no way of determining why it is proposed to delete these words 
and we submit that the commission should put little, if any, weight on 
these proposed changes in the absence of any submission at all to 
support such a change. Firstly, secure relevant and consistent award 5 

framework - we say that these are words essential to maintaining 
exactly what they say within the award framework. We believe it is 
imperative that the commission establishes and maintains a 
consistent approach to award matters and that each award is 
maintained as being relevant to the industry it covers whilst being 10 

broadly consistent with other awards. 

To free up this aspect would provide no guidance to the safety net 
award system and allow other potential free for all. Employers have 
paid significant premium through minimum rates adjustments and 
structural efficiency increases to create a secure, relevant and 15 

consistent award framework and it would be irresponsible, in our view, 
to simply throw that away at this point in time.  

Secondly, incentive to bargain - we say that these words simply say 
that if employees are happy to stay with the safety net award and 
safety net increases, then that is fine but the award would apply in its 20 

entirety including all rates and conditions. The incentive to bargain 
comes from the scenario where the award is only the safety net and it 
stays as the safety net level.  

If employees want more than the award rate of pay or safety net 
increase or wish to change conditions, then the incentive to bargain 25 

remains. This simply implies that the safety net should not be set so 
high that it eliminates the incentive to bargain and therefore the 
opportunity to increase productivity and efficiency and the 
performance of a particular business.  

PRESIDENT:    But really there's not a lot of difference between both 30 

introductions, is there? 

MR WATSON:    We say -  

PRESIDENT:    I've heard what you've been saying but the TTLC's 
paper refers to the development of a framework of safety net. It refers 
to encourage agreement making which may include bargaining at the 35 

enterprise level. The same words, just put in different positions. 

MR WATSON:    We would say, Mr President, that there is a significant 
difference and that is that we're saying that the primary focus is 
bargaining at the enterprise level or workplace level or section 55 
agreements, whereas the TTLC position is bargaining agreement 40 

making which may include enterprise level agreements. So, there is a 
certain different focus and obviously I've put to you our position. 

PRESIDENT:    Yes. 



T8413 & T8483 - 9/5/00 161 

MR WATSON:    In relation to point 3 - Structural Efficiency - as I've 
said, we don't have any issue of substance with the TTLC's proposed 
clause and in fact we have referred to it in toto generically. However, 
we believe it is unnecessary, given our proposal which refers to 
previous State Wage Case decisions generically. We believe that the 5 

information is not required and in fact is superfluous.  

Number 4 - Role of the Commission in Agreement Making - the two 
issues we have with the TTLC's submission with this principle is the 
terminology it used, again, which is the substantive issue that I've 
gone to, Mr President, the making of agreements which may include 10 

bargaining at an enterprise level and with no disadvantage test 
retention.  

We put submissions to the commission on the no disadvantage test 
issue as part of our proposed principles and we rely on those 
submissions here. The words, making of agreements, in our view 15 

suggests that the TTLC by implication are looking to facilitate pattern 
bargaining or for enterprise awards to be the main focus, whereas we 
say the enterprise award option should only apply by consent - the 
formalisation of an agreement, and that the pattern bargaining option 
is against the public interest or in the alternative, should be pursued 20 

under the Work Value principle as a special case. 

PRESIDENT:    So, the commission's role to arbitrate in awards is 
unavailable under the principle in respect to an enterprise award? 

MR WATSON:    In making it, that would be our submission, yes. 

PRESIDENT:    Yes, all right.  25 

MR WATSON:    In relation to Principle 5 - Enterprise Bargaining - the 
TTLC propose to abolish the enterprise bargaining principle in its 
entirety which obviously we oppose as per our previous submissions. 
We have proposed some substantive changes to this principle to free 
up the role of the Tasmanian Industrial Commission in the system, 30 

however, we do not agree to the removal of the preamble which states 
that the commission will have regard for the primary consideration 
that agreements are formalised as section 55 agreements. 

If these words were retained, we would be prepared to agree to the 
deletion of our proposed 5.2, which we went to earlier, Mr President, 35 

however, we believe that the primary vehicle for enterprise bargaining 
in this jurisdiction must be by way of section 55 agreements. We 
believe, again, that the TTLC's submission on this principle is one of 
obsession with Part IVA agreements as opposed to section 55 
agreements. We don't see this as an issue at all in this commission, 40 

that is, Part IVA agreements and we don't read the current principles 
in that manner. 
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Even though Part IVA agreements are a legitimate form of bargaining 
under the Act, we do not believe that the principles deal with Part IVA 
agreements.  

The TTLC submission at page 3, second paragraph states: 

If the current principle seeks to regulate the exercise of the power 5 

under s55, then it seeks to improperly fetter the power of the TIC 
under s55(4).  

Our submission is that this statement is in fact not correct. As we've 
stated earlier, the Wage Fixing Principles are an expression of public 
interest and therefore in accordance with the requirements of section 10 

36 of the Act, they do not improperly fetter the power of the TIC under 
section 55. 

We do not believe that the current principle - there is any 
misunderstanding between Part IVA agreements and section 55 
agreements and further, we do not believe that the current principle in 15 

fact says anything about Part IVA agreements. In fact, the commission 
have gone at length and have been at pains in past proceedings, to 
ensure that this is the case.  

No. 6 - Minimum Rates Adjustment - effectively is the same as our 
position, although we have referred to the issue generically at our 20 

proposed principle 2, which is the reference to previous State Wage 
Case increases. 

No. 7 - Award Safety Net - we don't agree with the TTLC's proposed 
wording for the reasons stated in our submission.  

Previous State Wage Case Increases - is an agreed matter. There's no 25 

issue of substance between us but we've simply consolidated this into 
our proposed principle 2, again which is the generic reference to 
previous State Wage Case increases. 

Arbitrated Safety Net Adjustments - the amendment proposed relates 
to public sector awards and we've already addressed that particular 30 

matter.  

Allowances - there is no issue. We did have a slight difference in 
expression in our original proposal but as per the amendments that we 
went through earlier, Mr President, I believe that we do have 
agreement with the TTLC in relation to Principle 10 - Allowances.  35 

Superannuation - it's now agreed that that matter will remain as is 
pending a proposed new award clause.  

PRESIDENT:    That's been pending for about two years. 

MR WATSON:    We can't rush these things, Mr President. 
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PRESIDENT:    No, you're right. Is there any chance of - it doesn't 
strike me as being too difficult to work out a simple clause to deal with 
superannuation. 

MR WATSON:    I guess it's probably more a question for the TTLC. It's 
in their submission that they propose a new clause, so maybe that 5 

matter should be addressed to the TTLC. We're certainly in favour of 
looking at some new clause which is a generic clause for all awards 
and we'll do that.  

No. 12 - Work Value Changes - there is no issue between the parties. 

No. 13 - Making and Varying an Award Above or Below the Safety Net - 10 

we've made submissions in support of our proposed principle in 
reference to the TTLC model. We say that principle 11.2 of the TTLC's 
proposal leaves it open for the parties to an award to cause instability 
to the safety net framework.  

PRESIDENT:    Sorry, 11.2? 15 

MR WATSON:    I might have lost myself here, Mr President, sorry.  

PRESIDENT:    Is it 13 in -  

MR WATSON:    Yes, TTLC 11.2, which I'm just trying to find.  

PRESIDENT:    But that's superannuation, isn't it? 

MR WATSON:    No. It's TTLC 11.2 as per page 7 of their submission. 20 

Do you have that there, Mr President? 

PRESIDENT:    Yes. 

MR WATSON:    We would say that sub-principle 11.2 of the TTLC's 
proposal leaves it open for parties to an award to cause instability to 
the safety net framework. If the commission is not required to test 25 

such a variation in accordance with T7638 and T7685 of 1998, which 
is the matter that I referred to in the Emu Bay Railway Case, that is, 
we believe that there is nothing highly unusual, unique or pressing in 
a consent matter per se.  

PRESIDENT:    So, you're virtually saying, if there was consent, no 30 

matter what concerns the commission might have about, for example, 
flow-on, the commission would not be empowered to deal with it? 

MR WATSON:    I think it would need to be - just bear with me for a 
second, please, Mr President. What we're saying there is, we believe 
that there needs to be a test applied to that sort of application on the 35 

basis of what we've proposed and if it were allowed to happen, that 
consent matters could come before the commission to vary the award 
above the safety net adjustment as per our submission, it would in 
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fact cause some instability to the safety net award framework and 
that's simply our position on that. 

PRESIDENT:    Yes. I thought what you were saying implied that if it 
was consent, it had to be approved. I misunderstood you.  

MR WATSON:    Principle 14 - First Award and Extension to an 5 

Existing Award - there is agreement on that particular matter, as is 
the case with No. 15 - Standard Hours. And in relation to the Award 
Review Process, we've already made submissions in support of our 
position.  

In relation to the Equal Remuneration principle, as proposed by the 10 

TTLC, the TCCI does not object in principle to the concept of equal 
remuneration to work of equal value. We oppose the TTLC's proposed 
equal remuneration principle for the following reasons: There is no 
evidence before the commission which demonstrates that there are any 
inequities with pay in the current award system. The TTLC submission 15 

refers to a Pay Equity Task Force whose task, we understand, is to 
report to the premier on this issue. That task force has not reported to 
the premier at this point in time and any proposal to create an equal 
remuneration principle is, in our view, pre-empting the outcome of 
that task force report.  20 

The commission has the power to make properly structured minimum 
rates awards. An award will prescribe a minimum rate of pay and it is 
law that the employer must pay its employees that rate of pay. There 
can not be inequities within this system and as stated earlier, the 
TTLC has brought no evidence before the commission, to our 25 

knowledge, to establish that there is any inequities or discrimination 
in the current system.  

The Tasmanian Industrial Commission's role is to regulate minimum 
rates and conditions and it is not permissible for the commission to 
endeavour to intrude into the overaward arena. We wish to correct two 30 

statements made in the TTLC's submission regarding the Pay Equity 
Task Force. The TCCI is a member of that task force and we want to 
make two matters clear. First of all, we've not agreed with the findings 
of the New South Wales pay equity inquiry. Secondly, we've certainly 
not agreed to the establishment of an equal remuneration principle.  35 

This proposal is completely new ground for this commission in the 
context of Wage Fixing Principles.  We say that the TTLC have not 
made out a case for inclusion of their proposed principle at this time 
and it therefore should be rejected. We don't necessarily disagree with 
some of statements made in the TTLC submission on this particular 40 

matter, particularly those on page 7 which refer to particular 
provisions of the Industrial Relations Act 1984 and the Anti-
Discrimination Act 1998, however, this proposed principle is not 
supported at this time.  
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We suggest that the task force be allowed to complete its review and 
provide a report as per its original terms of reference.  

In conclusion, Mr President, we believe that we've made out a case for 
the proposed changes as per our submission. This review has been 
conducted in the context of maintaining a set of Wage Fixing Principles 5 

which focuses jointly on bargaining at an enterprise level which is 
underpinned by a safety net of secure, relevant and a consistent award 
framework.  

The issue of abolition of the Wage Fixing Principles has been dealt with 
and is clearly not favoured by any party. We believe that our proposed 10 

Wage Fixing Principles will maintain the previous stable industrial 
relations environment in Tasmania and we urge the commission to 
adopt our position for the reasons stated in our written submissions 
and in our submissions today. If it please the commission. 

PRESIDENT:    Thanks, Mr Watson. Mr Edwards? 15 

MR EDWARDS:    Mr President and members of the bench, I apologise 
for making an additional submission on behalf of the TCCI but there 
are just a couple of issues that fell mainly from questions from the 
bench to Mr Watson that I'd just like to put some clarification on the 
record about, if I might. I will only take a couple of minutes of the 20 

commission's time. 

Firstly, you, Mr President, asked of Mr Watson in respect of the exhibit 
that was tendered for the Emu Bay Railway Award matter, whether or 
not the term, special, compelling or unique was limited to the 
discussion of the bench in respect of flow-on matters. 25 

PRESIDENT:    Yes. 

MR EDWARDS:    I would like to take the commission to page 18 of 
that decision, at the second complete paragraph that's on that page, 
where it says, and I'll take the commission right through that 
paragraph: 30 

The Emu Bay Railway Award, although a single enterprise 
award, is clearly a minimum rates award because, as the parties 
acknowledged, the wage rates currently prescribed in the award 
are below the relevant award safety net level. While we are 
disposed to think that award variation applications of that nature 35 

might well succeed, the current applications clearly go beyond 
that point because they seek to vary the award above the safety 
net level. It follows, therefore, that if we are to grant the current 
applications there must be, as Mr Forbes put it, something in their 
surrounding facts and circumstances that is so "highly unusual, 40 
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unique or pressing" that persuades us to depart from the general 
safety net standard. 

PRESIDENT:    Yes. All right. 

MR EDWARDS:    I just want to make the point, president, I know you 
probably glanced at page 19 and reached a conclusion. 5 

PRESIDENT:    Well, that's the last bit we were referred to.  

MR EDWARDS:    I wanted to just provide that clarification. 

PRESIDENT:    All right. Thank you. 

MR EDWARDS:    There's one further issue that fell as a result of a 
question from Commissioner Watling, about how the commission 10 

might refuse to flow the results of an expired agreement into an award, 
given the statutory framework. Our short submission on this is, 
simply, that in our view the Wage Fixing Principles are the expression 
by the commission of the public interest. In any matter that comes 
before the commission, the commission is required to apply the public 15 

interest. Therefore if an application was inconsistent with the 
principles it would, in our view, be inconsistent with the public 
interest because the principles themselves are the expression of the 
public interest. 

I know that sounds a bit convoluted when you say it like that but I 20 

think the intent of what I'm saying is quite clear, that the principles 
themselves are the embodiment of the public interest as expressed by 
the commission and published by the commission to guide the parties 
that appear before it, and that's how we would see it happening. And 
that's again just a point of clarification.  25 

COMMISSIONER:    That wouldn't be in total though. Those principles 
alone wouldn't be the public interest? 

MR EDWARDS:    Not alone and Mr Watson's comments to the bench 
quite clearly state that we see the principles in part being the 
expression of the public interest and I think Mr Watson took the bench 30 

specifically to 36(3) in that regard. 

There was one further issue which was the question from the 
president in respect to the removal, if you like, of the arbitral capacity 
of the commission to create enterprise awards. And our submissions 
in that regard are the same as those I've just made and that is, we say 35 

that the principles, if they precluded it, would be the expression of the 
public interest and I take Commissioner Watling's point, at least in 
part, and that if an application were inconsistent with those principles, 
it would follow that it was inconsistent with the public interest and 
again, that's the basis upon which we make the submission that we 40 
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have. I just wish to make those short, brief comments, if I might. 
Thank you, Mr President. 

PRESIDENT:    Thank you, Mr Edwards. Mr Willingham, it might be 
appropriate if you were to make your submissions now, by the sound 
of it. 5 

MR WILLINGHAM:    Thank you for the invitation, Mr President. I 
shan't detain you or the other parties very long, I'm sure. 

Mr President, we've had more opportunity now to both look at and 
listen to the explanation of the TCCI's submissions and I should say 
from the outset that we have addressed ourselves to what was page 10 

140 of transcript of the last day of hearing of this matter, where two 
questions were posed by the bench, the first being: whether and on 
what grounds we should abolish the Wage Fixing Principles in their 
entirety. I think from the minister's perspective we could safely 
endorse the comments in terms of their thrust that have been made 15 

both by the TCCI at pages 5, 6 and 7 of their submission and in 
shorter form but nevertheless we adopt the thrust just the same way 
by the TTLC at page 1 of their submission. Having said that, we 
endorse the reasons for the positions adopted by the TTLC and the 
TCCI.  20 

Our primary position, Mr President and members of the bench, is that 
having had the advantage of seeing and discussing with the TTLC its 
submission in relation to these matters which, as I understand it, have 
been forwarded to the commission, we support the Trades and Labor 
Council's position relating to the principles ought be adopted by this 25 

commission.  

It hadn't been my intention, Mr President and members of the bench, 
to traverse the territory that has flowed from some of the exchanges 
between the bench and the parties today but I think the matter raised 
by Commissioner Watling in relation to paid rates awards and indeed 30 

the most recent submissions by my colleague, Mr Edwards, in relation 
to what constitutes the public interest, probably deserve my attention 
and a great deal more than I am able to give it today because I think 
the issues are important.  

There has been an acceptance in this jurisdiction for many, many 35 

years that in the public sector most, if not all, of the awards that are 
made by this commission are what are euphemistically referred to as 
paid rates awards. 

I think it would be a matter of demonstrative logic that that cannot be 
the case in a technical sense but it has suited, if I may be as bold, the 40 

commission past and present as well as the parties, to accept that 
somewhat euphemistic term and proceed accordingly. It certainly isn't 
my submission that we should suddenly challenge, if not disregard, 
what has been a long cherished notion of a paid rates award in this 
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place but if it's a question of looking at the statutory underpinning for 
the commission's power to make such an award, then it is a matter 
that I would want to dwell upon and consult upon and come back with 
a final authoritative and informed submission than I'm able to make 
off my feet at such short notice.  5 

I don't agree, if in fact it was the inference that I drew from 
submissions earlier today is correct - I don't agree that the commission 
doesn't have a power to make paid rates awards. I just wonder what 
the effective distinction is between a paid rates award and any other 
kind of award that the commission might make in its place and I think 10 

there lies the nub of the argument. 

PRESIDENT:    Do we know what the definition of a paid rates award 
is? 

MR WILLINGHAM:    There is a number that have been put down from 
time to time, not the least of which in national wage cases, and I recall 15 

very clearly - although I can't quote to you off the top of my head - an 
exposition on this subject by the previous president of this place, who 
naturally enough, Mr President and members of the bench, with his 
vast knowledge of the public sector was an acknowledged authority on 
these matters and far be it for me to challenge his words of wisdom 20 

but perhaps enough time has passed for us to re-examine those words 
of wisdom in the light of decades worth of evolution in the industrial 
relations environment.  

I think there's another issue about Wage Fixing Principles, Mr 
President, which I shall toss into the ring that relates to Mr Edwards' 25 

submission and I think Mr Watson also touched upon it, about the 
interpretation of the public interest somehow being fluxed with this 
Siamese twin of public interest in the Wage Fixing Principles.  

I have to say, I don't agree in the broad sense with the TCCI's 
submission on this. If it's true that Wage Fixing Principles are 30 

intended to be sign posts - and indeed they are intended to establish 
boundaries and set criteria by which matters are processed before the 
commission - I don't think, except in a very remote sense, observing 
them can be said to be in, or, for that matter, out of the public 
interest. They are something separate from the public interest, in my 35 

view.  

Section 36(2) for instance of the Industrial Relations Act talks about 
the commission being able to take into account any other matter - or 
words to the effect, any other matter that it believes relevant, but the 
commission, in my view, could not have brought itself to that position 40 

had it not and had the parties not been satisfied with the Wage Fixing 
Principles and the criteria they establish had been observed. It's not a 
matter that I would then come to you and say, before you take account 
of this decision, Mr President and members of the bench, you should 
think about, for instance, the effect that your decision may have on 45 
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employment or the fiscal situation of a particular company or the 
economy generally - it's not that kind of issue - or flow-on effects 
perhaps or any one of dozens of other issues.  

But it seems to me to be a matter, a sine qua non for that matter, that 
is, you could not get to that stage. It is an imperative that you could 5 

not get to that stage unless you had observed the Wage Fixing 
Principles. Therefore, I don't have the strong attachment to the public 
interest in a way that Mr Edwards and to a lesser extent, Mr Watson, 
have expressed them. 

The last aspect that I wanted to touch on in my brief time, Mr 10 

President and members of the bench, is the issue of the statutory 
underpinning of the Wage Fixing Principles. I have discussed this on a 
number of other occasions and I know that the bench itself has 
entertained a variety of opinions about what the force of the Wage 
Fixing Principles is. I say firstly, Mr President and members of the 15 

bench, the force of the Wage Fixing Principles is an astonishing one. 
This is a creature of quite unique dimensions in the sense that since 
the Wage Fixing Principles have been adopted, every party has 
observed them. They have sat there and they have done their job 
quietly and without a great deal of fuss and the entire industrial 20 

relations system in this state has followed them without exception and 
without dissent. The opportunities have been taken to adjust the 
principles at appropriate times but there has been no serious 
challenge to their value, their efficacy or indeed their observance. 

Irrespective of whether they had a statutory underpinning or whether 25 

they did not, they have proved to be of immense value to this state and 
to its system of industrial relations and it's highly significant that no 
party before you seeks to now alter in any fundamental way that state 
of affairs.  

If I may take a line through the Newtown Timber and Hardware -  30 

PRESIDENT:    Are you talking about the Supreme Court case or the 
case before -  

MR WILLINGHAM:    The Supreme Court case and the jungle of mish 
mashed legal precedent that allegedly stems from that, but I take 
comfort from section 32(5) and 32(1C) of our Act, both of which make 35 

explicit reference to Wage Fixing Principles.  

PRESIDENT:    Is that in relation to superannuation? 

MR WILLINGHAM:    One of them is in relation to superannuation, Mr 
President. I think also you could take, admittedly, a more indirect run 
through section 35(7), that being the principle, Mr President and 40 

members of the bench, of course that effectively provides the avenue 
for this commission to bring on the State Wage Case to consider an 
application to reflect a National Wage Case and it seems to me that if 
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you're given the capacity to determine whether you will flow on a 
national wage increase by very, very definite ..[inaudible].. you're 
entitled to flow-on trappings that come with that increase but 
nevertheless we don't need to go that far and I think 32(1C) and 32(5) 
making as they do, reference to the principles -  5 

PRESIDENT:    I thought 32(5) had been deleted. 

MR WILLINGHAM:    I'm sorry, 32(1C) - you're quite right, Mr 
President. I'm working off an out-dated copy, which is entirely my 
fault. I will still stay with 32(1C). However, 32(5), Mr President, doesn't 
detract from the position that I'm advancing, that the Wage Fixing 10 

Principles when they were adopted by this commission - there were at 
least two references, or one reference when the Act was brought in, 
two at some subsequent stage - to Wage Fixing Principles.  

Although the Act doesn't specifically empower or require the 
commission to make Wage Fixing Principles, it does in fact reflect the 15 

actuality that they do. It's a bit like the Act was a couple of years ago, 
Mr President and members of the bench, and this is why I quote the 
Newtown Timber and Hardware, where there was no specific power for 
the commission to award compensation and reinstatement and deal 
with ex-employees and whether they were employees and all those 20 

sorts of issues because there was no specific head of power given in 
the Act but the Act nevertheless contained remedies that the 
commission could order.  

I've got no doubt that most people in this room will remember that 
convoluted argument in that case but they nevertheless came, in my 25 

view, to the conclusion that since that was there it was arguable and 
they found accordingly that the parliament had intended the 
commission to be vested with those sorts of powers. 

The similar conclusion, that is the conclusion that I draw, could be 
extended to the Wage Fixing Principles. It could make no sense 30 

whatsoever to have an explicit reference to them in the Act if you could 
not then infer, very strongly infer, that the parliament had intended for 
the commission to have the power to make such principles. It's a loose 
extension upon which to rely but the provisions of the Act upon which 
we all rely couldn't make sense unless placed in that context. 35 

Nevertheless, even if that were to be argued as not correct and I'm very 
happy to accept that it's open to debate, the alternative of course is to 
say, well, if the commission can't, it can't, and what are we here for.  

In terms of the public interest it is very much to the forefront of my 
mind that without a set of Wage Fixing Principles, this commission 40 

and the industrial relations system in this state would operate with no 
guidance, with no criteria by which either the parties themselves or 
indeed perhaps the commission could be specifically guided and 
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therefore it's demonstrably in the public interest for the principles to 
be retained with or without the anchoring of statutory force.  

Those are matters, Mr President, that may I say have been exercising 
the minister's mind and still are and matters may be taken further in 
relation to those issues.  5 

May I finally go to the question of the pay equity, as I will call it, 
principle, which is a new feature of the Trades and Labor Council's 
submission in relation to the Wage Fixing Principles. All of the 
comments made by Mr Watson I think are true, that his position is 
put, and I have no argument with what he has put, I disagree with the 10 

thrust of his rejection at this time of including the pay equity wage 
fixing principle and the reason I do so, Mr President, is that I regard 
the Wage Fixing Principles as avenues, avenues for people to argue a 
case.  

PRESIDENT:    Some of them of course are closed, aren't they? 15 

MR WILLINGHAM:    Yes, indeed. But I've not yet found anyone who 
can't find a wage fixing principle to run a particular case. I'm unaware 
of that. I'm not saying that it hasn't happened, Mr President. I hope 
the industrial relations community hasn't lost its ingenuity and 
initiative to that extent. However, there are, in my view, no bases for 20 

the TCCI's argument that there is an absence of evidence that 
discrimination or inequity exists in awards.  

That is not the point. The point of a wage fixing principle is not to 
determine the existence of inequity, it is to provide an avenue for those 
who wish to argue that it exists, to do so before this commission. The 25 

adoption of a wage fixing principle is not implicit or tacit 
acknowledgment that a problem exists. Far from it. What it does is 
say, here is an avenue by which those who believe that there is 
systemic inequity in a particular award or work occupation or group, 
may proceed to the commission to argue that case on the merits. The 30 

adoption or the inclusion of such a principle within this commission's 
set of principles does no more than unlock a door. It does not 
prejudice, it does not admit, it does not tacitly acknowledge the 
existence or non existence of anything.  

It is true, as Mr Watson has said to you, that the task force of which 35 

the TCCI is a member and for that matter, Mr President, so am I, has 
not yet concluded its deliberations and therefore has not certainly put 
a report to the minister but at the last meeting of the task force, it was 
agreed, I thought unanimously, but it may have been in the majority, 
that in fact this particular issue would form the specific subject of a 40 

request to the minister and that that request would be along the lines 
that the minister would give his blessing, his support, for an 
application to be brought before this commission in the context of 
these proceedings for the inclusion of the pay equity principle. And 
that request went to the relevant minister, the relevant minister has 45 
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instructed me accordingly and hence my support for the Trades and 
Labor Council's position.  

I would like to conclude, Mr President and members of the bench, by 
saying that I don't have any great quarrel with the position that the 
TCCI put to you save and in so far as the adoption of this commission 5 

of the proposed pay equity principle does no violence to the position of 
anyone, not to those who espouse that inequity exists or those who 
have yet to find evidence that it exists. If the commission pleases. 

PRESIDENT:    Yes. Very good. Thanks, Mr Willingham. I think it 
might be appropriate if we adjourn until this afternoon at 2.15. Does 10 

anybody have a quarrel with that?  

MR WILLINGHAM:    Mr President and members of the bench, if I 
might again seek the indulgence of the commission, and apologise for 
my absolutely unavoidable absence this afternoon.  

PRESIDENT:    That's accepted, thanks, Mr Willingham. We'll adjourn 15 

until 2.15. 

LUNCHEON ADJOURNMENT 12.40pm   

HEARING RESUMED 2.17pm 

PRESIDENT:    Well, Ms Fitzgerald? 

MS FITZGERALD:    Thank you. With your agreement, what I intend to 20 

do is, where it's necessary, comment on or clarify our written 
submission and at the same time make comments in terms of the 
TCCI's submission. So, rather than deal with them subsequently, I'd 
like to deal with them at the same time. 

PRESIDENT:    Very good. 25 

MS FITZGERALD:    In terms of the direction of the commission and 
the question of whether or not and on what grounds we should seek to 
abolish the Wage Fixing Principles, clearly we've said in our 
submission that we don't seek the abolition of the Wage Fixing 
Principles; we've said quite simply that the principles generally 30 

promote consistency and reduce uncertainty in the exercise of the 
commission's powers, and thus, we support the retention of the Wage 
Fixing Principles to take account of contemporary industrial relations 
and wage developments. 

With regard to the introduction, we accept generally the current 35 

introductory statement that the principles be observed and that the 
only change we really seek is to correctly specify the commission's role 
in the making of agreements and to distinguish this from the 
enterprise agreements and enterprise bargaining provided for in Part 
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IVA of the Industrial Relations Act and over which the Industrial 
Relations Commission has no jurisdiction. 

We don't support the TCCI's change in emphasis of moving from one to 
observance to one to guiding the parties in the operating in the 
jurisdiction. And contrary to the TCCI's submission, we retain the 5 

notion of making agreements within the framework of an award 
system which provides a safety net of wages and conditions. 

We seek to retain the Structural Efficiency principle. We note the 
TCCI's attempts to provide for these matters in a generic statement 
about State Wage Cases but we think that the principle still has 10 

application and that there's merit in retaining the elements of it within 
the principles. 

PRESIDENT:    Without wanting to prolong the submission, why do 
you think that the words in the TCCI's principles which are: Increases 
available under previous State Wage Case decisions such as structural 15 

efficiency adjustments, is any different from having a separate 
principle? 

MS FITZGERALD:    Yes. It's not. It's just that we think that the 
elements that are to be considered, there's merit in retaining that. We 
think it still has application and therefore it's useful for the parties to 20 

be able to pick up the set of principles with matters that are still 
contemporary rather than necessarily go back and look through the 
previous principles and previous decisions. 

So it's not something that we're - 

PRESIDENT:    Yes, all right. 25 

MS FITZGERALD:    - particularly concerned about, we just think it's a 
useful inclusion in the principles - in the current principles. 

PRESIDENT:    Yes. 

MS FITZGERALD:    In terms of enterprise bargaining, we've set out in 
our written submission our reasons for arguing that this particular 30 

principle be deleted and we've heard nothing from the TCCI that urges 
us to move from that position. We think it's a reasonable position to 
take and I don't intend to add to what I've provided in writing. 

In terms of the role of the commission in enterprise bargaining, quite 
clearly we've sought to amend this to deal with the role of the 35 

commission in agreement making and this is consequential upon our 
previous amendment. 

In terms of the TCCI's proposed amendment to this principle, they 
seek to remove the no disadvantage test arguing that the basis for this 
change is that this principle was previously a part of an agreed 40 
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package of principles determined as a result of consent between the 
parties in regard to previous State Wage Cases and does not have a 
legislative foundation. 

As a result of there no longer being an agreed position, the TCCI 
believe that this test should be removed so as to allow for no barriers 5 

for conciliation of agreement where there is consent between the 
parties. 

First, I want to address the issue of consent, or rather lack of consent. 
For the TCCI to argue that the no disadvantage test should be removed 
because of lack of consent generally regarding State Wage Case 10 

applications is an illogical and irrational argument. I'd hate to think of 
the number of things that it would need to apply to if that was going to 
be the case. I'd argue that the TCCI is rather behaving petulantly and 
without maturity. 

The TCCI in its introduction argues, and we agree, that: the 15 

Tasmanian Industrial Commission should retain a cogent and clearly 
expressed set of WFP to guide the parties and the Commission in 
matters coming before the Commission - and that's page 5 of their 
submission. 

On page 6 of their submission they refer to the April 1998 safety net 20 

review and they restate the federal commission's response to the 
proposal that the principles be abandoned, namely that: The principles 
play a vitally important role in providing guidance to the parties and 
assist in shaping the parties' expectation in a wages system that 
continues to evolve. 25 

The no disadvantage test currently applying to section 55 industrial 
agreements is an expression of the application of the public interest 
test as well as an expression of public policy. 

The commission is not to approve substandard agreements. If an 
employer, because of short term financial crisis, wants to pay less 30 

than the appropriate award rate, application can be made in 
accordance with the Economic Incapacity principle. 

The parties in this jurisdiction should rightly expect guidance as to 
how the commission will determine, in accordance with section 36, a 
proposed industrial agreement would be consistent with the public 35 

interest. All employees to be bound by a section 55 agreement, not 
only the members of the union or unions entering into the industrial 
agreement with the employer or group of employers, but every 
employee who is at any time while the agreement is in force employed 
at a work site or place to which the agreement applies by an employer 40 

on whom the agreement is binding. All of those employees ought to 
understand how the commission will determine the public interest and 
this determination will be consistent. 
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The TCCI's motivation in seeking to have the no disadvantage test 
removed is purely political, and whilst I accept that the commission 
cannot be concerned with such motivation I wish to express my view. 

The TCCI advocates the promotion and use of Part IVA agreements, 
agreements which are not subject to a no disadvantage test. To 5 

weaken and undermine our claim, that in seeking a no disadvantage 
test apply to Part IVA agreements, we seek nothing more than 
currently applies to section 55 industrial agreements. The TCCI 
predictably seeks the removal of the no disadvantage test from section 
55 agreements. This tactic should be rejected by the commission, not 10 

because of its political motivation but because the retention of the no 
disadvantage test provides guidance to the parties as to the application 
of the public interest. 

With regard to the minimum rates adjustment - I'm not sure where we 
got to with that. Did we agree with your previous State Wage Case 15 

decision. 

MR WATSON:    Yes, I think we did eventually, yes. 

MS FITZGERALD:    Yes, I thought we did too. So we reached an 
agreed position on that so we're not seeking to retain the separate 
principle. 20 

With regard to the award safety net, I have nothing further to add. 

PRESIDENT:    Before you go on, I would have thought there's some 
inconsistency in agreeing to have minimum rates adjustments 
removed and not agreeing to have structural efficiency removed? 

MS FITZGERALD:    And hence our reason for stating it as a separate 25 

principle or retaining it as a separate principle although simplified. 

PRESIDENT:    Yes, but you're not pursuing minimum rates? 

MS FITZGERALD:    Yes. 

PRESIDENT:    But you are pursuing structural efficiency? 

MS FITZGERALD:    Yes, we are, yes. And the structural efficiency in 30 

the detail that it's currently expressed. 

PRESIDENT:    Yes. And that seems to me to be - the two seem to be at 
odds. Do you agree with that? You nodded at me. 

MS FITZGERALD:    I do agree they're at odds. Yes, I do. We actually 
think there's more application of the Structural Efficiency principle 35 

than there would be of the minimum rates adjustment but we seek to 
be advised on that. 
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Mr Tullgren has just suggested to me that the Structural Efficiency 
principle is more complicated and therefore expressed in its entirety 
rather than the minimum rates adjustment. 

But our rationale was that there was still application of the Structural 
Efficiency principle. 5 

PRESIDENT:    Yes. 

MS FITZGERALD:    And our view was that there was less likely to be 
application of the minimum rates adjustment. Now, I'm not sure how 
many awards still - 

PRESIDENT:    They are both fairly difficult at one stage, I can assure 10 

you. 

MS FITZGERALD:    Yes. In terms of previous State Wage Case 
increases, as I've said, we've agreed with the TCCI in terms of that 
principle except for the outstanding matter of the Structural Efficiency 
principle. 15 

PRESIDENT:    And the award safety net provisions did you deal with 
those? I might have interrupted you before you started to deal with 
them. 

MS FITZGERALD:    Only that I have nothing further to add other than 
what we've actually said. There's agreement anyway. 20 

PRESIDENT:    Yes. 

MS FITZGERALD:    The only change that we've sought is 
consequential in terms of our position on enterprise bargaining, 
enterprise agreements and agreement making. 

Again, we see arbitrated safety net, it's agreed - 25 

COMMISSIONER:    Can I just ask you, what do you think about the 
comment that was made this morning in relation to using the words 
'workplace bargaining'? 

MS FITZGERALD:    We wouldn't support it. The commission quite 
clearly has a role in the making of agreements in section 55 industrial 30 

agreements. They don't have a role in workplace bargaining, enterprise 
bargaining or enterprise agreements which presumably are the 
manifestation of enterprise bargaining. Agreement making and 
agreements, as we've said, may result from bargaining at the 
enterprise level but not necessarily so. 35 

PRESIDENT:    Quite so, but you're suggesting workplace bargaining 
shouldn't be countenanced in industrial agreements. 
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MS FITZGERALD:    We're suggesting in the principles that it be 
confined to the making of agreements, so the commission's role - 
maybe it's semantic, but we're saying quite clearly that you have a role 
in the making of agreements - the making of section 55 industrial 
agreements - and that's how the role should be expressed. 5 

COMMISSIONER:    Well, we don't actually make them though, that's 
the ..(inaudible)..  

MS FITZGERALD:    No. 

COMMISSIONER:    We only approve them having been made by the 
parties arising out of workplace bargaining. 10 

MS FITZGERALD:    There are some procedural matters that are 
addressed. And it doesn't necessarily arise out of - it could be 
enterprise bargaining or workplace bargaining; it can be described 
differently. 

COMMISSIONER:    It could be, but isn't it workplace bargaining that 15 

then ends up with an agreement that's either approved by a Part IVA 
or approved under a section 55. There must be some bargaining taking 
place somewhere. It's what you do with the result of the bargaining. It 
goes off into enterprise agreement under Part IVA or it's approved 
under an industrial agreement. 20 

MS FITZGERALD:    It may not necessarily be so. Certainly the 
outcome of a process will be, or is, a section 55 industrial agreement, 
but to arrive at that outcome it may not have actually been bargaining 
that's been occurring. 

PRESIDENT:    How would it occur? 25 

MS FITZGERALD:    Can I ask Mr Tullgren to expand on this point? 

COMMISSIONER:    Right. 

PRESIDENT:    Yes, sure. Mr Tullgren? 

MR TULLGREN:    Gentlemen, opposition has been spelled out in our 
written submissions and it's fundamentally this, that the current 30 

principle confuses the roles that are prescribed in the legislation for 
forms of bargaining. Currently the principle is headed Enterprise 
Bargaining and there are variations of that. 

Under section 55 there is no enterprise bargaining. Section 55 refers to 
industrial - 35 

PRESIDENT:    Yes, sorry to interrupt you, but if we were to accept 
that - and we do understand the point you're making, I think, all 
members understand the point you're making there - 
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MR TULLGREN:    I apologise for labouring the point in that case. 

PRESIDENT:    - but why the rejection of the words 'workplace 
bargaining' which are contained in the preamble of the Act which - the 
commission is virtually directed to encourage workplace bargaining by 
the preamble of the Act? Now obviously there are lots of different ways 5 

you can conclude workplace bargaining under the Act, and one of 
them is by way of section 55, another would be by way of section 23. 

COMMISSIONER:    Part IVA's. 

PRESIDENT:    Part IVA, which we don't say we've got anything to do 
with. 10 

MR TULLGREN:    And in law, with respect, you haven't. I mean the 
legislation is - 

PRESIDENT:    We're not saying we do. 

COMMISSIONER:    ..(inaudible).. . The point that is being made is 
that there is a way to process it after there's been bargaining at the 15 

workplace. Which path one would take, is up to the parties. 

MR TULLGREN:    In answer to the specific question about why we 
reject the possibility that it could be termed workplace bargaining, 
while that's contained in the long title of the Act, there is a) no 
definition of that, and there is no exhortation or statutory provision 20 

that gives the commission a role in that process. If it was intended 
that the commission was to have a specific role in relation to 
encouraging workplace bargaining, short of it appearing in the long 
title of the Act, it would be reasonable to presume that parliament 
would have created in the legislation some form of structure to allow 25 

that to happen. 

COMMISSIONER:    The same with agreement making. 

MR TULLGREN:    I'm sorry, commissioner? 

COMMISSIONER:    The same with agreement making - it has the 
same status, doesn't it? 30 

MR TULLGREN:    No, in the sense that there are two forms of 
agreement making in the legislation. The first are contained in Part IV, 
the second in Part IVA.  

In relation to Part IV - and you, Commissioner Watling, have identified 
it that the commission has a role which is determining whether to 35 

approve or not approve an agreement brought before it under section 
55 - it has no role in bringing about the negotiations of that agreement 
or potentially dealing with an issue in relation to that agreement save 
if there was a notification of a dispute under section 29 about a matter 
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which may directly or indirectly relate to a dispute possibly as a result 
of bargaining at an enterprise level, or in the alternative, under section 
55 bargaining in some other form. So that the commission can't 
encourage, despite what the long title of the Act says, workplace 
bargaining.  5 

What the commission can do is to deal with the result of forms of 
bargaining which may include bargaining at an enterprise level which 
is different than workplace bargaining, or it may deal with an 
agreement that does not result from negotiation or bargaining at a 
workplace level, because if we're to accept that there is some 10 

involvement in relation to workplace bargaining, then you would have 
to be able to go to the legislation and say this is the role that the 
commission has. 

Now possibly that's been a drafting oversight in relation to the 
legislation, but be that as it may, the legislation appears as it is, and 15 

that what at best the commission can be involved in is the form of 
bargaining described by section 55, and as we've said in our written 
submission, and I don't labour the point, that section 55(1) says:  

An employee organization may enter into an industrial agreement 
with an employer organization or any employer or group of 20 

employers with respect to an industrial matter. 

Now there is not a primary presumption in that subclause that 
workplace bargaining or enterprise bargaining will occur, because 
effectively under the legislation a union such as mine could enter into 
an agreement with an organisation of employers that covered a 25 

thousand workplaces in this state and three thousand employees. Now 
that's not enterprise bargaining, but that's the primary focus and the 
primary - 

COMMISSIONER:    It could be several workplaces? 

MR TULLGREN:    In the alternative it could. It could, but the primary 30 

structure of the legislation is that that is not the approach that is 
taken. 

COMMISSIONER:    Well, it says workplace bargaining, and then it 
talks about a union can enter into agreement with an employer or 
groups of employers. 35 

MR TULLGREN:    Yes. 

COMMISSIONER:    So it could mean that it's more than one 
enterprise. 

MR TULLGREN:    Yes. And the group of employers - when you look at 
it from the employer organisation, I'll use perhaps an example I'm 40 

familiar with - there would be nothing to prevent our union, for 
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instance, entering into an agreement with the Australian Hotels 
Association in relation to all their members in Tasmania. Now that's 
with an employer organisation. Now that's not about and doesn't have 
to be about enterprise bargaining, it can be about an agreement in 
general. Or, on the alternative, the union could enter into an 5 

agreement with a group of employers, say for instance, operators of 
hotels in Hobart to agree to particular things. So that's not enterprise 
bargaining although it may cover a number of workplaces and it may - 

PRESIDENT:    What if you're just dealing with one workplace? You 
enter into plenty of those agreements. 10 

MR TULLGREN:    Yes. They can be entered into and they can come 
under section 55. We don't say that they can't, but what we say is 
that - 

PRESIDENT:    Could they be the result of bargaining? 

MR TULLGREN:    Most definitely, in the broadest sense of that, but in 15 

the general sense, yes. But even if they were - 

PRESIDENT:    So why the rejection of the proposition that those sorts 
of bargaining arrangements can be concluded by way of section 55? 

MR TULLGREN:    We don't reject them and what we've said is - and in 
the draft principles that we submit - we talk about: which may include 20 

bargaining at an enterprise level. That is, it's not either semantic or 
pedantic, depending on approach, it is an approach based on 
examining the structure of section 55 what the primary importance of 
it is. But to use workplace bargaining as a title for the principle - 

COMMISSIONER:    No, I'm not suggesting that. I'm asking the 25 

question about award safety net and you've crossed out enterprise 
bargaining in (6) and you've included agreement making. 

MR TULLGREN:    Yes. 

COMMISSIONER:    And I'm wanting to know whether or not, in that 
context, is it agreement making or workplace bargaining? 30 

MR TULLGREN:    It's principally agreement making but it can have a 
manifestation in workplace bargaining, but it's not principally 
workplace bargaining, the legislation doesn't require that it has to be. 
And the question as I apprehend that's been posed by the president 
about the view of whether one could accept that the title of the 35 

principle or the terminology could be workplace bargaining, what we 
say is, that that would be misleading in the sense that section 55 
recognises workplace bargaining but it comes a distant third in the 
pecking and that does not have to be what in fact manifests itself out 
of a section 55 agreement that comes before this commission. And 40 

that's why we have said 'agreement making' because that recognises 
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that there are a variety of forms of agreement that can be made and 
which this commission can approve or not approve, as we've said in 
our written submission, and that there is no structure - legislative 
structure to encourage workplace bargaining. And we say, that is the 
difficulty with the current principle that it in fact blurs the distinction, 5 

and what we seek to do is to clearly bring back into focus that 
distinction without in any way reducing the role of the commission or 
in any way trying to minimise one form of agreement over the other. 
We just simply say that what the legislation talks about is agreement 
making which may include bargaining at an enterprise level. 10 

So we have been quite open in the submission we have put and the 
argument we've advanced about where we say the legislation stands 
and where we say the principle should accurately reflect what is the 
realistic situation. And that is the reason we say that the title, if that's 
what was to be considered at a principle called workplace bargaining 15 

as opposed to what we have called it, and what we've referred to would 
not be accurate and therefore it is best to, if one can, accurately 
describe what the principle seeks to do.  

And I refer to our written submissions in relation to this about the 
difficulties, potentially, that have occurred on the basis of the current 20 

principles prescribing a series of tests in relation to consideration of 
section 55 agreements which we say are not tests that are open on the 
basis of the way section 55 is drafted and which can prevent the 
approval of an agreement which meets the public interest test but 
could be construed where a member of the commission could say, well 25 

because it doesn't deal with structural efficiency then I can't approve 
it. 

Now as I recall, the full bench of this commission, I think, in 
Monadelphous it specifically rejected that proposition, whereas I recall 
Commissioner Imlach refused to certify an agreement in part because 30 

of some reference to - failure to address the issue of structural 
efficiency and the commission overturned that. Now that's an excellent 
example of the result of having in the principle, requirements which 
don't reflect the legislation. 

DEPUTY PRESIDENT:    Because workplace bargaining, as used in the 35 

long title of the Act, may not have the narrow meaning that you 
contend for it. It might have a broader meaning, and that would lead 
me to say - and I don't expect you to agree with me - but it might be a 
rose by any other name. 

MR TULLGREN:    Roses certainly do have many other names but 40 

dealing in - 

DEPUTY PRESIDENT:    I'm sorry, I should have completed it too, 
because your adversaries in these proceedings, if I might call the 
employers that without offence, have really offered to remove the 
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limitations or the barriers to which you refer in terms of approving 
enterprise agreements. 

MR TULLGREN:    They superficially have sought to do that but at the 
same time they then seek to introduce - what they take away with one 
hand they would seek to reintroduce with the other in another form 5 

which I propose to go to in some submissions in response to their 
argument. 

But following up the rose analogy, a rose by another name, but 
bearing in mind that some roses have large thorns and some have 
none, and some have fragrance and some do not, there is a world of 10 

difference in many ways and we would say that simply characterising 
something as a rose, which may generically be accurate, may not in 
detail be correct. I don't take the horticultural analogy any further, but 
I think I've made the point that I want about the difficulties of 
misdescribing something and giving an impression that it's something 15 

which it generally is not, but may be. If I have been of assistance to 
the commission I hope, if not, I apologise. 

PRESIDENT:    Well, before you sit down, Mr Tullgren, and tell me if 
you're going to - you'll be addressing this in your own submissions - 
and I meant to ask Ms Fitzgerald and I probably will later if you are 20 

not going to address it - the no disadvantage provision that's proposed 
in the role of the commission in agreement making, will you be dealing 
with that at all when you're addressing - 

MR TULLGREN:    I was going to make reference to it on the basis of 
responding to the argument by my friend, Mr Watson. 25 

PRESIDENT:    Yes. Yes, thanks. Ms Fitzgerald, do you wish to make 
any comment about that particular point? 

MS FITZGERALD:    No, no more than I have said. 

PRESIDENT:    All right. 

MS FITZGERALD:    So we're now up to arbitrated safety net 30 

adjustments? 

COMMISSIONER:    Well, my question arose out of - 

MS FITZGERALD:    Yes, of the award safety net. 

COMMISSIONER:    No. 6. 

MS FITZGERALD:    Yes, that's right. 35 

COMMISSIONER:    Which was the award safety net, but I think you're 
about to touch on previous state wage. 
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MS FITZGERALD:    State wage, okay. And as I've said, the comment 
we made in writing, but as a result of our earlier discussions with the 
TCCI, we've agreed to the proposed changes to the current principles. 

In terms of arbitrated safety net adjustments, there was no difference 
between the parties. We retain that principle as it is. 5 

With the form of orders, we attempted to express that a little more 
simply and I have had the opportunity to take note of the TCCI's 
submission, but we would still argue that for the sake of consistency 
that it's appropriate to include this in the principles taking into 
account the TCCI's submission that the form of orders from the last 10 

three safety net adjustments has to some extent established the form 
of orders of the commission. We still think it is appropriate that it be 
included in the principles and in fact would be so with the State Wage 
Case.  

MS FITZGERALD:    In terms of allowances, again given the 15 

discussions this morning with the TCCI, they are now agreed to with 
amendment.   

The principle relating to superannuation that we sought to delete given 
that it was covered by the legislation and the principle added nothing, 
you've heard that the agreement between the parties is now that that 20 

principle be retained pending the development of a model clause, and I 
do recollect that you asked Mr Watson about when you might expect 
that.  Certainly it is something we are keen to address. 

One of the matters we are keen to address in a model clause would be 
the frequency of contributions by an employer.  Whilst the legislation 25 

only requires contributions to be paid annually some workers find 
themselves in a situation whereby their death and disability cover 
lapses because the contributions are not made at at least two or three 
months intervals.  So that would certainly be something that we would 
like to discuss with the employer organisation in terms of a model 30 

clause. 

With regard to the work value changes, there was no proposed change 
by us nor the TCCI.  In terms of the principle - Making and Varying an 
Award Above or Below the Safety Net, there has been some agreement 
to amendments to this principle, however there are still differences 35 

and, again, I would ask Peter Tullgren to address that matter. If it's all 
right, when he does his submission, rather than interrupt. 

PRESIDENT:    Yes. 

MS FITZGERALD:    The first award and extension to an existing 
award, our position is that this principle be retained unamended and 40 

our argument for that remains that it provides guidance on what and 
how matters should be addressed when making or extending an award 
and we haven't moved from that position. 
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Standard hours, as you have heard - 

COMMISSIONER:    This morning I put a question to the employers in 
relation to paid rates award. 

MS FITZGERALD:    Paid rates, yes I thought you might ask that. 

COMMISSIONER:    Yes, and I have to say that it's something that has 5 

bugged me for years because when the commission makes awards it 
just makes an award, it's neither designated a paid rates award but 
it's the minimum rate of pay that the employer is required to pay an 
employee.  I have been mystified for years as to what is a paid rates 
award - where's it defined, what does it mean - especially in the 10 

context of award making in the Tasmanian jurisdiction, and no-one 
has ever been able to tell me what it really means and I question its 
value and validity. 

MS FITZGERALD:    Yes, and I noted your question and again your 
comments and we have discussed this with the government advocate, 15 

Clive Willingham, and particularly public sector unions because the 
notion has been that public sector awards are indeed paid rates 
awards. 

COMMISSIONER:    Well, they're really annual salaries, aren't they? 

MS FITZGERALD:    Yes. 20 

COMMISSIONER:    That's all they are.  They're the minimum rate 
expressed in an annual salary in an award. 

MS FITZGERALD:    There would be a number of tests that you could 
apply to determine whether it is a paid rates award or a minimum 
rates award and certainly we would either like to make submission on 25 

this or leave it as it is at the moment rather than seek to establish a 
paid rates award principle and address it subsequently.  But I agree 
with you that there's merit in - 

COMMISSIONER:    Before I retire I might find out what it means. 

PRESIDENT:    I don't think I will. 30 

COMMISSIONER:    I think these two are going to have trouble, 
though. 

PRESIDENT:    We've finished at this point on the paid rates? 

COMMISSIONER:    We have. 

PRESIDENT:    On the first award principle I pick up in there, and it 35 

has probably been in existence all the way through the life of various 
principles, but why is it that there's no requirement for a special case 
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for a first or ..[inaudible].. extension?  I make that comment because I 
think I found in the other parts - 

MS FITZGERALD:    That are there, that articulated. 

PRESIDENT:    - where it says any adjustment.  The making of any 
award above or below it requires a special case to be determined. 5 

MS FITZGERALD:    My only response would be that the matters that 
are to be addressed are those matters that I listed in the principle as it 
currently stands. 

PRESIDENT:    Sorry? 

MS FITZGERALD:    The matters that are required to be addressed 10 

when seeking to make a first award are those matters that are 
addressed in the principle.  It doesn't answer your question as to why 
it's not a special case. 

PRESIDENT:    No, and the way that the - I can't put my finger on it 
right now - but the way the provisions appears to be contemplated 15 

virtually any time you try to do anything with an award it becomes a 
special case. 

MS FITZGERALD:    Yes.  In our Attachment A, it's on page 7. 

PRESIDENT:    Yes, that's it, 11.1.  There is some, I think, 
contradiction - well, not contradiction but confusion as between 11.1 20 

and 14.  So if you've got an application to make an award it has to be a 
special case. 

MS FITZGERALD:   In terms of the principle, that is, Making and 
Varying an Award Above or Below the Safety Net, it's to vary it for 
wages or conditions above or below the safety net will be referred to the 25 

President for consideration as a special case. 

MR …:    Without the safety net it's okay. 

MS FITZGERALD:    That's right, whereas with the making, a first 
award can be a safety net award. 

PRESIDENT:    Yes. 30 

MS FITZGERALD:    You're not seeking to make it.  If you were seeking 
to make it above the safety net then it's a special case. 

COMMISSIONER:    Isn't a first award an extension to an existing 
award? 

MS FITZGERALD:    First award and extension. 35 

COMMISSIONER:    Yes, it's both. 
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MS FITZGERALD:    Yes. 

PRESIDENT:     So an extension would obviously be or could be - 

MS FITZGERALD:    Not in terms of wages and conditions. 

PRESIDENT:    It could very well be in terms of wages and conditions.   

COMMISSIONER:     You could be seeking to put new conditions into 5 

an existing award. 

PRESIDENT:    And is that above or below?  I don't know what the 
answer is because it depends whether or not you consider special 
cases are an essential ingredient in the principles. 

MR TULLGREN:    If I could be heard, I would say that there is a 10 

significant difference and it is in the wording in what is proposed to be 
principle 11.1.  It says: An application to make or vary an award for 
wages or conditions above or below the safety net - the principal 
provision is that you are seeking to vary the award above or below the 
safety net and the presumption is that the award exists, it has been 15 

made.  And for an award to be made - 

PRESIDENT:    That's if you use the word 'vary', sorry to interrupt.  
There is the previous word 'make' and that implies making an award, 
implies or can include making a new award. 

MR TULLGREN:    But it would be to make an award above or below 20 

the safety net because it says make or vary an award for wages or 
conditions above or below whereas in relation to the first award 
principle of what is proposed to be principle 12, the principle 
recognises that there are long held rules and principles about the 
making of first awards and those tests are set out.  The commission 25 

would need to be satisfied of those various conditions and the 
application in relation to the making of a first award or an extension to 
an existing award and that extension effectively could mean seeking to 
extend a coverage of the award to a group of employees who are 
effectively award free. 30 

COMMISSIONER:    So we’re talking only about extension to the scope. 

MR TULLGREN:    No, that's not, with respect, what I said, 
commissioner. I said that that was an example of an extension. So we 
say that the question that's being posed about the making of every 
award would require a special case, we'd say that's not supportable on 35 

the current principles on the reading of them but effectively the first 
award principles have established a series of - not tests, but matters to 
be applied in determining what should be contained in an award as a 
first award. And they're exhaustively set out and that's the significant 
difference, that it's not a special case because that has a meaning or 40 

understanding in relation to industrial relations which is far different 
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from the first award principle or extension of awards.  It's been 
enunciated by many commissions over the years but principally this 
principle comes from the federal commission where it was established 
in 1960 in the Northern Territory Clerk's case and the law or the dicta 
in the Clerk's case has continued to be approved and applied with little 5 

modification since that period of time. 

PRESIDENT:    Yes.  I'm not really quarrelling with the first award or 
extension of award principle.  I'm really, I suspect, just expressing my 
own concern about the requirement for special case status to be 
allocated to any application to vary something below or above the 10 

award. 

MR TULLGREN:    It could be argued but I'm not necessarily advancing 
this, but it could be argued that consideration to jettisoning the 
concept of special cases is something that is worthy of consideration if 
not now at perhaps some time in the future. 15 

PRESIDENT:    Well, we'd like to hear your argument on it. 

MR TULLGREN:    I don't have an argument and I'm not advancing 
that as a proposition in these proceedings.  I just say that it may well 
be something that may surface at some stage in the future. 

COMMISSIONER:    So what happens if we get an application that says 20 

we want to extend an existing award to include some new provisions 
that may be prevailing in industry, like sleep-over, for example.  Does 
that have to go to the president to be considered a special case or is it 
going to be dealt with under principle 12? 

MS FITZGERALD:    I guess it depends in terms of reading the 25 

principle at the moment as to whether or not it's deemed to be above 
or below the safety net as to which application - its principle has 
application. 

COMMISSIONER:    Well, any alteration say that would give a new 
condition of employment could well be classed as being above the 30 

safety net.  The introduction of a provision for sleep-over that provides 
a rate of pay could be above any safety net adjustment. 

MS FITZGERALD:    Well, that example may well be but there would be 
other examples that may be not. 

COMMISSIONER:    Well, just stick with that example.  How would you 35 

see me then dealing with it and which principle do you think I should 
deal with it under? 

MS FITZGERALD:    I think if it's deemed to be that it's a condition 
that's above the safety net then you have to deal with it in accordance 
with principle 11. 40 
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COMMISSIONER:    Right, and that's an extension to an existing 
award? 

MS FITZGERALD:    No, sorry, making and varying an award above or 
below the safety net. 

COMMISSIONER:    No, I know, but what I would be doing is extending 5 

an existing award. 

MS FITZGERALD:    Or varying it for conditions. 

COMMISSIONER:    I could be extending it to include a different 
category of employment even, that of sleep-over. 

MS FITZGERALD:    Yes. 10 

COMMISSIONER:    And that's a fairly real example I'm giving you at 
the moment. 

MS FITZGERALD:    Yes, as an extension. 

MR TULLGREN:    But I'd put it to you, commissioner, in answer to 
that, that if it was an extension it would have to be on the basis that - 15 

to use the example that you postulate - that the employer had created 
a new type of employment, and that was, an employee who slept over. 

COMMISSIONER:    Yes. 

MR TULLGREN:    Yes. Now if that is new, that is, that when the award 
was made that did not exist, then that would be an extension to the 20 

first award, because if the award was to cover a particular disability 
service where they had homes that required people to sleep over, then 
that is an extension of the award covering those persons because that 
is a new form of employment that has been created within that 
particular industry or within the particular coverage of the award. 25 

However, if the employer were to say as a result of negotiations that 
they wished to introduce an allowance or a provision - an additional 
provision - in an existing award to cover sleep-over and it took the 
form of an allowance, then that more properly would come under what 
we propose as principle 11, but the test would have to be whether that 30 

was considered above the safety net. 

Now, I would submit that if the matter had not been a matter in 
recognition or contemplation at the time of the award, that is, that an 
allowance would be paid, it would be very difficult in my respectful 
opinion to argue that that is above the safety net, because what it is, is 35 

extending the safety net because it seeks to introduce a new 
allowance. 

It would be no different than an employer introducing a new process 
which required an allowance. The argument would be that that's an 
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extension of the safety net because they've introduced new technology 
or there's been some change. The same as in this case, where there's 
been a conscious decision to create a) a new classification which would 
be an extension of the first award, or b) to pay an allowance which is 
an extension of the safety net because it didn't exist, but its purpose is 5 

to ensure that if an employee is required to perform the function of 
sleeping over, in a shorthand way, that they received an additional 
payment, and that would be the clear differentiation between the two. 

COMMISSIONER:    So I can see we're going to have a good argument 
about which principle it will be dealt with under before we even get 10 

under way. 

MR TULLGREN:    Well, I'm not sure that necessarily a good argument, 
but at least some indication of how the event that you come to have to 
judge has been created. I mean but that would be no different than in 
any application to vary an award now, where if the party moved the 15 

commission to do X or Y - 

COMMISSIONER:    Well, I agree. I agree, but we're in the process of 
either trying to clarify, sort out, review, that's why we're having it and 
that's probably why I'm participating in the debate because over the 
years we've ended up being given a consent matter and told by the 20 

parties this is our deal. So I think I'm just flushing a few things out 
myself. Probably the first opportunity we've had for a few years. 

MR TULLGREN:    And on that basis, then it would be covered by 
either, but it would be no different than the commission, even in a 
consent set of principles, faced with an application to insert some 25 

provision about sleep-over actually being - done the courtesy of being 
explained to, or if not, requiring an explanation as to how this comes 
about and then making an application of where it fits, but that's no 
more than any logical arbitral exercise of the power applying what 
principles may exist. If the commission please. 30 

PRESIDENT:    Yes, thank you, Mr Tullgren. Ms Fitzgerald? 

MS FITZGERALD:    I think I'm up to standard hours, and as you 
realise, there is no proposal to change the existing principle by either 
party. 

In terms of the award review process, there still remain differences. 35 

As you understand there is agreement, and if I refer to my numbering 
in my submission, Proposed Principles, it's principle 14 and there is 
agreement on principle 14.1, but we still oppose the TCCI's intention 
to retain the variation, the principle which says that the commission 
must in fact determine the outcomes of the award review process prior 40 

to any safety net increase applying. 
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And I think our reasons for opposing that are pretty obvious and well 
known; that we have made a number of attempts in fact to utilise and 
deal with this process and one of the impediments in dealing with it 
has been the employer association itself, so we consider that it's 
extremely unreasonable for the TCCI to attempt to retain and indeed 5 

strengthen that existing provision principle. 

PRESIDENT:    You think that strengthens the previous or the existing 
principle? 

MS FITZGERALD:    Yes.  

PRESIDENT:    Yes. It seems to me simply to delete the commission's 10 

facilitator role - 

MS FITZGERALD:    That's right. 

PRESIDENT:    - but it seems to retain the old 16.3 as 14.2? 

MS FITZGERALD:    Yes. 

PRESIDENT:    So the only thing taken out is reference to the 15 

commission convening conferences. 

MS FITZGERALD:    That's right. But in order to examine each award 
before any further safety net adjustment can be approved for 
individual awards, is the TCCI proposal. 

COMMISSIONER:    So your proposal really just takes out one 20 

subclause. 

MS FITZGERALD:    Yes, that's right. The existing - 

COMMISSIONER:    And it removes the commission's role in reviewing 
the progress at the next State Wage Case. 

MS FITZGERALD:    Yes. 25 

PRESIDENT:    Do you think that 14.2 is stronger than the old 16.3? 

MS FITZGERALD:    What we sought to do is keep 16.2 and delete 
16.3. What the TCCI has done is delete 16.2 - 

COMMISSIONER:    And keep 16.3. 

MS FITZGERALD:    And re-word 16.3. 30 

PRESIDENT:    Re-word - yes - but I'm just asking you whether 16.3 
re-worded - 

MS FITZGERALD:    Is it any more onerous? 
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PRESIDENT:    Is it any more onerous than - yes, was that - 

MS FITZGERALD:    No, I don't think so. 

PRESIDENT:    No, it's not. So the only bit that's been really effectively 
changed is the removal of the commission's power to convene 
conferences. 5 

MS FITZGERALD:    Yes, in as much as they're just requesting that 
they examine each award - 

PRESIDENT:    But that was in 16.3 anyway. 

MS FITZGERALD:    No, it's not, it's not worded the same way. It says: 
The Commission must take account of the extent to which the parties 10 

have actively pursued the Award review process. 

PRESIDENT:    Yes. 

MS FITZGERALD:    The TCCI proposes that you convene a hearing 
examining each award before any further safety net adjustment can be 
approved for individual awards. 15 

PRESIDENT:    I'm sorry, I don't know what I'm reading. 

MS FITZGERALD:    I think their intention is that - and I wouldn't 
want to put words in the TCCI's mouth - 

COMMISSIONER:    And what the TCCI are requesting is that we 
convene another conference of all those awards before there's any 20 

further safety net adjustment. 

MS FITZGERALD:    That's right. 

PRESIDENT:    Yes, look, I'm sorry, I didn't see that. Yes? 

MS FITZGERALD:    Economic incapacity - there's been no proposal to 
change that.  25 

And the last principle is our proposal that the commission establish a 
new principle to provide a mechanism for making equal remuneration 
claims. And you've heard this morning about the establishment and 
the composition of the Pay Equity Task Force which includes 
representatives from government, various other organisations, but also 30 

the TTLC and the TCCI. And the task force has examined and accepted 
the findings of the New South Wales Pay Equity Inquiry and that task 
force actually did agree that we do as we are doing today. And the 
minutes from the last meeting of the Pay Equity Task Force which was 
held on 28 April says that the task force - it was agreed, that a new 35 

equal remuneration principle be developed via a State Wage Case. The 
task force suggested that the Wage Fixing Principles hearing before the 
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commission on May 9 would provide an excellent opportunity for the 
government to pursue this objective. 

Now I don't want to get into a debate about the TCCI's position or 
otherwise, but certainly it was my understanding that the members of 
the task force were in agreement that we would seek to have 5 

established a pay equity or an equal remuneration principle.  

It's not about running your test case. It's not about coming before you 
with evidence that there are awards that are inequitable and they are 
inequitable on the basis of agenda attribute; that would be a matter 
that would be brought before you if there was such a principle in 10 

place. The establishment of the principle provides for the vehicle in 
which to allow that to occur. 

The TCCI and anyone else would be free at that time to put their 
arguments about whether or not we had accurately determined that 
inequity existed and be able to obviously put a position in terms of 15 

whatever remedy we were seeking. 

So I don't intend to go through what I put to you in writing in terms of 
the task force and their deliberations and their decisions other than to 
say I guess that we have drawn on the New South Wales pay equity 
principle. It's the only one that was of use in terms of formulating a 20 

draft principle that addresses the issue of equal remuneration. 

PRESIDENT:    Where does that come from? 

MS FITZGERALD:    The New South Wales pay equity principle. 

PRESIDENT:    Where does that come from? 

MS FITZGERALD:    It came out of the pay equity inquiry. 25 

PRESIDENT:    And who determined it? 

MS FITZGERALD:    The New South Wales Commission. 

PRESIDENT:    Are you sure? 

MS FITZGERALD:    Yes. 

MR TULLGREN:    Yes. It was an inquiry conducted by Her Honour, 30 

Justice Glynn of the state industrial commission arising out of a 
reference by the Attorney-General and the Minister for Industrial 
Relations. And in fact it turned out that counsel assisting the 
commission, Mr Walton, is now His Honour, Mr Justice Walton, the 
Vice President of the New South Wales Commission. The inquiry took 35 

somewhere in the vicinity of a year and there is a report ..(inaudible).. 
which deals with it but it is a report by Her Honour, Justice Glynn in 
relation to this matter. 
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PRESIDENT:    And what has the commission done with it? It's a 
report - it's not a decision is it? 

MR TULLGREN:    No, not in that sense because under the Act there is 
the ability for the minister to actually make specific references for 
inquiries to be held and he's made a number of those. Members of the 5 

commission have reported and the findings of that inquiry are being 
processed at the moment. There is nothing in the - 

PRESIDENT:    Where are they being processed, do you know? 

MR TULLGREN:    In the state commission it's being considered and 
the approach but I'm not sure of the detail. 10 

PRESIDENT:    So that the New South Wales Commission is 
considering the report? 

MR TULLGREN:    Yes, it's been to the minister and it's being 
considered on how it will be processed and how it will arise in relation 
to awards, et cetera. 15 

PRESIDENT:    And have they amended their principles or don't they 
have to? 

MR TULLGREN:    I'm not sure that the current - the 1999 principles 
don't, as I recall - if I can have a moment just to consult. 

PRESIDENT:    Yes, certainly. 20 

MS FITZGERALD:    Perhaps if I can table something that might be 
useful which is the Summary of Findings and Recommendations from 
the Pay Equity Inquiry. 

COMMISSIONER:    That's from the report? 

MS FITZGERALD:    Yes. 25 

PRESIDENT:    Have the other parties a copy? 

MS FITZGERALD:    The TCCI have a copy because they're on the task 
force and my affiliates have a copy of it. 

PRESIDENT:    Yes, we'll mark this document EXHIBIT TTLC.1. 

MS FITZGERALD:    And in terms of the task force here, as I said, they 30 

endorsed the findings of that report. 

PRESIDENT:    Has that been made in writing? 

MS FITZGERALD:    Yes, it has, in terms of that. Yes, it does, and I 
gather that that was what Mr Willingham mentioned to you this 
morning; that the Pay Equity Task Force had written to the minister 35 
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and to his minister as well as their minister which is the premier, and 
it was on Mr Willingham's minister's authority that Mr Willingham 
supported our application for the establishment of a pay equity 
principle. 

COMMISSIONER:    Now this particular document, TTLC.1 is only the 5 

Department of Industrial Relations overview, isn't it? 

MS FITZGERALD:    That's right. 

COMMISSIONER:    It isn't the actual summary of the report itself. 

MS FITZGERALD:    No, it's only a summary of the findings and 
recommendations, that's right, which is what the Pay Equity Task 10 

Force has considered and endorsed. One of the recommendations or 
finding of that was that a new principle be established and the 
principle had to - it was suggested - include the following elements, 
the elements that I addressed in my written submission, and that's on 
page 6 of my submission, I think: that the principle address or allow 15 

for: 

the assessment of work value to be objective, transparent and 
non-discriminatory 

it is not necessary to find gender causation or sex discrimination 
in order to make findings 20 

comparisons of work value may be taken across and within 
industries and occupation, between different awards and with 
more than one comparison if required 

the use of comparisons is useful only because it gives a guide to 
the reliability of rate of remuneration 25 

the essential ingredient in this principle is equal or comparable 
value; therefore the proper basis for comparison is not restricted 
to the similarity of work 

the principle will provide for the assessment of undervaluation in 
itself and will not require a comparison between male and female 30 

rate of pay 

it will no longer be presumed that rates of remuneration have 
been properly assessed in female dominated industries and 
occupations, either with regard to equal pay principles or work 
value. This includes assessments made under previous industrial 35 

processes such as the Structural Efficiency principle or the 
Minimum Rates Adjustment process.  
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So as a member of that Pay Equity Task Force we undertook to seek to 
establish a pay equity or equal remuneration principle and we think 
the commission, in fact, can establish that. 

COMMISSIONER:    When is the Pay Equity Task Force, the 
Tasmanian group, going to make their report to the minister? 5 

MS FITZGERALD:    You asked that of Mr Willingham this morning 
and I'm not sure, commissioner, in terms of what other matters they're 
going to address.  They've certainly, as I've said, suggested that we 
seek to establish a principle that would allow for the running of a case.  
They also have proposed to the minister that there be change to 10 

legislation as well.  I'm not sure what else they intend to do.  I suspect 
that their work will be somewhat influenced by the outcome of this 
hearing if, in fact, we are successful in having a principle established 
then they would seek to participate in the work that was necessary to 
identify appropriate awards where they would argue there's inequity 15 

and submit a case in accordance with that principle. 

COMMISSIONER:    In New South Wales they have legislative backing 
for this sort of approach, do they? 

MS FITZGERALD:     They do, specifically.  Yes, they do. 

COMMISSIONER:    Yes, and in the federal arena? 20 

MS FITZGERALD:    Yes, they do.  It's somewhat different and that was 
one of the things that this inquiry found, the constraints in the federal 
jurisdiction in terms of pay equity.  South Australia, New South Wales 
and Queensland all have legislative provision but I think we do as well, 
not explicitly, but I think quite clearly there is a legislative provision 25 

for the making of such a principle and I've argued that in our written 
submission.   

So I just reiterate that the establishment of a principle would allow a 
vehicle for those matters to be addressed.  It certainly doesn't 
determine the outcome, and that concludes my submission. 30 

PRESIDENT:    Thanks, Ms Fitzgerald.  Mr Tullgren? 

MR TULLGREN:    Gentlemen, I wish to make some additional 
submissions that respond to matters that have been raised by the 
TCCI.  This morning Mr Watson put to you that proposed principle - 
and I'll refer to the TCCI principles for consistency - he put to you that 35 

proposed principle 4.2 which reads: Applications involving claims to 
incorporate agreements (expired or not) into awards ordinarily will not 
be considered to constitute a special case.  He advanced the proposition 
that that meant that the principle meant that it was a bar to 
incorporating the agreements, as I understand what he put to you this 40 

morning. 
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COMMISSIONER:    That's how I interpreted it.  I asked the question. 

MR TULLGREN:    And he relies in part on the principles of the federal 
commission and he quoted part of those principles and said that 
because the wording had come from the federal principle that both the 
TCCI and the unions accept that the principle is a bar to seeking to 5 

incorporate expired agreements or other agreements into the award. 
Well it would come as no shock to you to discover that is not the 
position or construction we put upon it and we also say it's not the 
construction that can be put upon it on the reading of the federal 
principle.  We do so for this reason and it is that specifically, under 10 

section 89A of the Workplace Relations Act 1996 there is a detailed 
statutory framework which deals with what matters can be included in 
federal awards and how they can be processed and section 89A(3), 
which has the heading Minimum Rates Award, says: 

The commission's power to make an award dealing with matters 15 

covered by subsection (2) is limited to making a Minimum Rates 
Award. 

Now the first difference to be noted is that there is no similar 
legislative provision in Tasmania.  There is no restriction or specific 
identification of minimum rates awards or requiring that any new 20 

award may be a minimum rates award, and this is important because 
if the Commonwealth Parliament has legislated specifically to prevent 
a certain course of action and established a requirement, then the 
federal principle is based upon that statutory requirement, nothing 
else. It is not transportable to this jurisdiction because what the 25 

section requires, that is 89A(3), is that for any award to be made, if it's 
containing a standard such as redundancy, then the only standard 
that can go into the award is that standard that is contained in the 
Workplace Relations Act so that if you have a redundancy agreement 
which is significantly better than the minimum standard, the 30 

commission is not able to include that in the award and that's on the 
basis of the minimum standard.  Equally in relation to wages, because 
the commission has established a federal minimum rate of pay and 
minimum rates of pay through previous principles that's what may be 
in an award and that is what the federal principle reflects. 35 

While some of the wording may have been adopted in relation to the 
principle or the proposed principle for this jurisdiction, it cannot be 
argued that the adoption of some of those words imports the basis 
upon which those words were struck in another jurisdiction which has 
a far more detailed and, some would say, draconian, in relation to 40 

section 89A legislative structure which guards the commission in 
dealing with awards. Now if those provisions or something similar 
existed in this jurisdiction it may be able to be argued that the 
principle or the subprinciple would reflect the requirement in the 
legislation.  Now it doesn't, it doesn't exist in this jurisdiction therefore 45 

we say that despite my friend's valiant attempts, he's not able to say 
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that the adoption of this principle means that you can't incorporate 
agreements, expired or not expired, into awards and he quoted the 
federal principle. And what reinforces our view is that the federal 
principle that deals with these matters is, in its second paragraph, 
applications involving a consideration of section 89A(7) is subject to 5 

this principle, section 89A(7) in fact provides that the commission may 
include, what I call, exceptional matters in an award if the commission 
is satisfied of the series of tests.  Now that is the environment in which 
it exists.  Now that is not a provision in this jurisdiction, exceptional 
matter is not a being known anywhere except in relation to federal 10 

jurisdiction, so that my friend can't advance or he can advance but he 
certainly can't hope to succeed, in my respectful opinion, with the 
submission that says that those words have the same restriction as 
they do federally when the legislation is entirely different. 

Going on to the other matters - 15 

COMMISSIONER:    So your interpretation of this is that an 
application can be made to insert an expired agreement, or expired or 
not agreement, into an award and where it goes on to say that it 
doesn't have to be considered as a special case your interpretation is 
that it will just be done via the mechanisms under the Act? 20 

MR TULLGREN:    Yes.  The additional submissions I wish to make, I'll 
address the matters in the order that they've been addressed by the 
TCCI.  The first one relates to the Introduction & Overview principle 
they propose. 

The first change that they propose is in paragraph one and it would 25 

delete the word 'observe' which currently appears in the principles and 
insert the word 'guide'.  This is a significant change and one that 
should be rejected by the commission.  Observe is defined in the 
Shorter Oxford Dictionary as meaning, among other things, pay 
practical regard to being a law, custom, principle, et cetera, adhere to, 30 

keep, follow, maintain, or be in the habit of doing.  The word 'guide' on 
the other hand is defined in the same dictionary as meaning act or 
serve as a guide, influence or advise.  One can see that the meanings 
are quite different.  If these were changed to a guide, it then simply 
means that a member of the commission is free to ignore the principles 35 

if he or she so chooses on the basis that they're no more than a guide. 
And if one was to characterise it, a member of the commission could, if 
the word 'guide' was there, simply consider the wage principles with no 
more gravitas than a birthday greeting.  Now if that were to be the case 
that would be a significant issue and one that would bring into 40 

question the operation of the principles. 

There has been no cogent arguments advanced as to why the current 
wording should be replaced.  This is especially the case when the 
change would change the whole intent of the principles from being 
ones that needed to be observed to ones that guided. 45 
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It is interesting to note that the TCCI do not propose the abolition of 
the principles but would draft them in such a way that their influence 
is markedly reduced.  We ask the commission to note that the word 
'observe' has appeared in the introduction of principles of this 
commission since 1994 without any complaint or concern being 5 

expressed and one would ask rhetorically:  what has changed? 

The High Court in what is known as Ex parte: the Australian Telephone 
and Phonogram Officers Association against Clarkson and Others case, 
which is generally cited as Clarkson's case and which is found to be in 
1992 Australian Industrial Law Reports, Volume 68, on 24 February 10 

1982, has considered the operation of principles of the Australian 
Commission.  At page 55, His Honour, Justice Aitken, observed that 
there was no argument against general principles being applied where 
the commission thinks fit.  At page 56 of the report, Chief Justice Gibbs 
said: 15 

It would lead to chaos if each individual Commissioner 
constituting the Commission was required to decide for himself 
whether he should follow and apply the principles laid down by 
the Full Bench. 

But if you provide that something is a guide then a commissioner of 20 

this jurisdiction is quite entitled to decide that having considered the 
guide he wishes to go elsewhere - he or she would go elsewhere in 
relation to the application and it would lead to the chaos that the then 
Chief Justice observed.  These comments are representative of the 
majority view of the High Court.  Nowhere in the decision is there 25 

support for the view that commissioners should be able to move away 
from the principles and potentially go on various frolics of their own, 
with the greatest respect, about matters that they think may be issues 
that they need to address. 

The High Court has held that the principles need to be followed to 30 

avoid chaos, as they say.  The TCCI proposed wording, the principles 
being a guide, could have the result the High Court warned of if the 
commission were to agree to converting the principles to a guide as 
opposed to observe.  We say again there is no evidence to support the 
change at this time and we say that it should not be altered as part of 35 

this review. 

The second paragraph of the TCCI submission proposes rewording the 
existing provision in such a way that it changes again significantly the 
intent of the principles.  The changes seem to be based on the 
assumption about the aims of the principles, particularly their 40 

application to enterprise bargaining.  This being the case it is an error 
of reasoning because, as we have said in our written submissions, the 
extant principles have confused the issues relating to bargaining 
including referring to section 55 agreements as enterprise bargaining 
which they are not or do not principally have to be. 45 
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Our written submissions have shown that section 55 agreements need 
not be about enterprise bargaining and in fact the wording of the 
section would generally militate against that concept.  We have 
submitted that the phrase 'enterprise bargaining' can only be applied 
to Part IVA agreements therefore the use by the TCCI of the terms 5 

enterprise bargaining has led them into error.  This error has been 
perpetuated in the wording of the second paragraph.   

In terms of the second paragraph where they talk about and to 
encourage the development of equitable and working enterprise 
bargaining relationships cannot be applied to section 55 agreements for 10 

the reasons given in our written submissions and also for the verbal 
submission that we've made earlier.   

This is to be contrasted with our proposed paragraph which makes the 
clear and specific statement about the role of awards as a safety net 
underpinning agreements and the employees' conditions. This position 15 

is consistent with the structure of the Industrial Relations Act 1984 
and in particular Part IV and sections 20 and 36. 

To adopt the TCCI proposal would compound the existing error and 
also water down the recognition of the role of an award as a safety net. 

In relation to the TCCI proposed third paragraph this should also be 20 

rejected. Nowhere in the Act does it provide that the commission has 
any role in encouraging enterprise agreements. Reliance cannot be 
placed on section 61 because it does not refer to the making of 
industrial agreements or Part IVA agreements, therefore the paragraph 
has no basis in the statute and cannot stand and should not be 25 

supported. 

In relation to the issue of making or varying an award above or below 
the safety net, we say the issue here is contained in paragraph 4.3. No, 
as my note shows that matter has been agreed so we don't press that. 

We should also say that the commission should also reject the 30 

proposal contained in the proposed principle 4.4. This seeks to 
effectively hobble unions who would be the parties who would 
generally seek to bring special case applications by specifying not only 
that the other tests omit but by adding a further test derived from the 
Emu Bay Railway Case. It is of concern that a body which claims at 35 

least sometimes in public to support the award system and fair and 
equitable treatment is in a position of advancing such a crude attempt 
to hobble the process. 

It might have been something worthy of consideration if the TCCI was 
proposing a clear, simple test in relation to special case, but no, it calls 40 

up the other tests as well as adding this new one. Over the years the 
commissions, including this commission, have addressed the question 
of what is a special case in a variety of ways based on criteria at the 
time. This would put that aside. In doing so it says that a new test 
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must be considered amongst the other tests. The claim does not 
address the situation of conflicting or possibly conflicting tests in this 
satchel of tests that they talk about. The proposal shows a meanness 
based on doing everything possible to prevent employees having fair 
access to better wages and conditions. 5 

Again, where is the evidence that the existing tests are either not 
working or need supplementing. If the additional hobble were to be 
adopted, it would make unions look more closely at opting out of the 
jurisdiction - or potentially opting out of the jurisdiction. A number of 
unions have moved significantly out of this jurisdiction and others 10 

may find it, when faced with what could be an unreasonable and 
overly restrictive requirement, that it is again worth considering. 

The TCCI position we know is based on doing everything within their 
power to suppress wages and conditions. The commission should not 
adopt the reasoning or create a gorgon which effectively this proposal 15 

would do. There is no reason to alter the tests especially by relying on 
a case which can be distinguished and to which I will turn later. 

In relation to enterprise bargaining, we rely on our written 
submissions concerning the approach to be adopted. In relation to the 
..(inaudible)..  in the role of the commission in enterprise bargaining, 20 

we note that the TCCI seeks to remove part of the existing principle, 
which is 3.4, on the basis that it was part of a consent package and 
that now there is no consent it should come out. My learned friend, Ms 
Fitzgerald, refers to that as an act of petulance. I think that is, with 
the greatest of respect, an understatement. 25 

One would have thought that there might be some attempt to argue 
why the thing should come out apart from the fact that the TCCI want 
to take their bat and ball and go home. 

If the provision referred to is included as part of negotiations arising 
out of a previous wage case, then the TCCI must be able to show that 30 

there was a further agreement that if, at some time in the future, 
agreement was unable to be reached, that the TCCI had a right to seek 
to have the provision deleted. It doesn't seek to do that. 

The TCCI does not point to any representation to it by the TTLC or 
unions which induce the TCCI to make the agreement it did, including 35 

this provision. Further, it cannot show that it made the agreement 
based on such a representation which had the effect of inducing the 
TCCI to alter their position to their detriment. 

What factors have been shown that would move the commission to 
accept that there are factors which vitiate the consent? We say there 40 

are none. 

It cannot be advanced in argument that there was agreed in relation to 
one set of Wage Fixing Principles matters which can continue to be 
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enforced simply because a party to the original agreement cannot get 
its way from then on, and that's effectively what they're seeking to do; 
is to say well, we'll take this away now because you won't agree with 
what we want to do now. 

Surely, that proposition can't survive. The provision that the TCCI seek 5 

to delete is a provision which expresses the general intent of the Act 
and is an indication of how the commission will apply the public 
interest test under section 36. 

The TCCI characterises it as a barrier to facilitation.  This seems to 
confuse Part IV with Part IVA. Part IVA agreements, which I would 10 

characterise as exploitation agreements, provided in the Act on the 
basis that the Act is written to allow for agreements to be made no 
matter how bad by having removed by statute many of the barriers 
which other jurisdictions have installed to protect workers. 

The current wording simply reflects what parliament has determined 15 

in varying sections of the Act. Part IV is that of beneficial legislation 
aimed at curing a particular ill, in this case, establishing the 
requirement for awards to provide a safety net of wages and conditions 
and that agreements, where the commission has a role, cannot 
disadvantage employees. And that's an exercise, as my friend Ms 20 

Fitzgerald said, to the public policy. 

Further, the TCCI claim that there is no legislative prohibition to 
agreements that provide a lesser package of wages and conditions than 
an otherwise applicable award. If that were the case, the parliament 
would have specifically provided for that to occur because it is a 25 

significant change to advance a proposition which says that there is no 
requirement by setting up this commission or the structure of the 
legislation for this commission to have any regard to what it makes as 
an award, that it will have a power to simply ignore that when it 
chooses. And that is the crude but effective result of what the TCCI 30 

puts to you in relation to those changes. 

We also say that the provisions of section 20 and 36 put paid to the 
TCCI argument. What the TCCI seek to do is to have the commission 
agree to a major change in the principles without evidence and based 
purely on assertion about what they say the law does not do. The 35 

Canon's of Interpretation are very clear and they say that if parliament 
had intended for something to occur it would legislate for it to occur. It 
cannot be implied that parliament has intended something to occur so 
drastic as that proposition advanced by the TCCI. 

Such an approach may have worked before the Legislative Council 40 

Select Committee in relation to the industrial relations legislation, but 
this commission is far more discerning and understanding of the law 
than the Legislative Council and, we submit, not prepared to accept 
these bold assertions about what may or may not be true. The 
commission should therefore reject the proposal. 45 
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I now turn to address - 

PRESIDENT:    Flattery will get you everywhere, Mr Tullgren. 

MR TULLGREN:    Well, I can assure the commission with the greatest 
respect it wasn't intended to be flattery, it was a statement of fact. 

Now I come to address the Emu Bay Railway Case which my friend, Mr 5 

Watson, relies upon. The TCCI make much play both in their 
introduction, that is at page 3, and in their proposed principle 4.4 of 
this case. 

We say that the case is clearly distinguishable and therefore can be of 
no benefit to them in these proceedings. The case related to seeking to 10 

incorporate existing enterprise bargaining agreements into an award 
on the basis of providing a safety net in relation to the application of a 
form of agreement making in another jurisdiction. Reliance at that 
time was placed on the meaning of the then principles 3 and 4. 

The TCCI quotes the comment of the full bench appearing at the top of 15 

page 19 which deals with a situation where the argument was about 
increasing the rates in the award so that it might form the basis for 
assessment of Australian Workplace Agreements, a form of agreement 
from another jurisdiction. It is not possible to transpose that comment 
in those circumstances to these principles in these circumstances. 20 

It does not apply and cannot apply to the matter before this 
commission. Further, the TCCI seeks to have the commission add to 
the special case tests a comment made by the employer advocate in 
submissions during the case. The submission of Mr Forbes related to 
an attempt, as the employer characterised it, by the unions to have the 25 

commission interfere with the so-called bargaining process. What Mr 
Forbes did was to draw attention to that particular issue on page 10 
where the quote arises and he is summarised at page 10 of his 
submission setting out that it was an interference in the bargaining 
process. 30 

Now that is not the evidence or the matters before you today and 
therefore the comments of Mr Forbes need to be distinguished. 

Also, it is worthy of note that on page 19 of the decision in the second 
full paragraph the commission says: 

The applicants, with commendable frankness, did not deny that 35 

the primary purpose of their applications is to improve the 
bargaining position of those of the unions' members who might 
choose to negotiate Australian Workplace Agreements with any 
employer purchaser of the Company's business. 

It then goes on to say that: 40 
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That is so, we believe, because the applications endeavour to 
legally bind or affect, not only the parties to the award, but some 
third party who is not bound by either the award or the registered 
agreement and who is respondent to a different industrial 
jurisdiction. 5 

Now that accurately summarises what the Emu Bay Case is about. It's 
not about special cases in relation to folding in agreements in the 
normal course of events. It dealt with a unique situation and was 
prefaced of course by argument about whether in fact there could even 
be such an application on the basis of a disagreement between the 10 

parties as to certain unregistered, and in some cases, undated 
undertakings about folding the agreements in. 

The commission rightly rejected the evidence of the employer witness 
as self-serving about his understanding. And I put it to the 
commission that in the environment in which the Emu Bay Case was 15 

determined and the material there, that it cannot be used to support 
attempting to introduce some additional hobble in relation to the 
special case test and that that therefore the commission should reject 
the application by the TCCI to insert that as part of the tests for a 
special case. 20 

We also say that in address to other issues, and the first one is in 
relation to the Equal Remuneration principle, I note that my friend, Mr 
Watson has said, that the TCCI doesn't oppose the concept in 
principle. Well, with the greatest of respect, that's not an application. 
There would be very few people in the modern world this day that say 25 

they believe in child slavery, but however, if you then work from that 
position of saying well, we agree in principle because we can't do 
anything else, but we don't agree on the wording, then that's not a 
concession. 

My friend, Ms Fitzgerald, has addressed you on the minutes of the 30 

meeting where clearly they show that there was agreement to proceed 
with the principle. The principle is right and proper to proceed.  Even 
if there had not been an inquiry in New South Wales - and I can 
indicate to the commission that on my reviewing of the decision, the 
1999 State Wage decision in New South Wales, there is no principle in 35 

relation to pay equity. There was none inserted in the 1999 principle, 
but also, that that was - 

PRESIDENT:    That's because it's in their Act. 

MR TULLGREN:    There is a provision in the Act but the methods of 
its implementation is also a matter that could be subject to principles 40 

but wasn't at the time - but accepting that there is a specific legislative 
provision. But even so, as we have said in our written submission, the 
commission has to be mindful of other legislation that might cover the 
field such as the Anti-Discrimination Act here which makes 
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discrimination on the basis of effectively one's gender unlawful in 
Tasmania, therefore we say that in support of the position of the TTLC 
that the commission would have difficulty in making an award which 
contained - or maintaining an award which contained some form of 
inherent discrimination on the basis particularly of gender. 5 

But having said that, we adopt and support the submission of my 
learned friend, Ms Fitzgerald, that the principle is not establishing that 
there needs to be a test case or the application to specific awards, it 
establishes the principle which is an exercise of the public policy. 
What the commission will be saying is that we are aware that it is not 10 

possible to discriminate against a person on the basis of gender and 
that we are open to having parties come to us if they believe there is a 
case to show that an award contains provisions which discriminate on 
the basis of gender to review and consider those and to apply the 
principle that we would adopt as a signpost to these matters because 15 

the reality is that the discrimination principally takes place among 
females.   

There is no doubt based on the findings by Her Honour in New South 
Wales, which was quite extensive and went to compare a number of 
different classifications in different industries and areas, that there is 20 

a gender imbalance.  This is also supported by the International 
Labour Organisation so it would do no more I think, as Mr Willingham 
said this morning, than simply provide a framework in which these 
matters could be addressed.   

Now that is a laudable course and one that should not be delayed 25 

because justice delayed is justice denied effectively and delaying the 
inclusion of a principle, which would allow parties to test matters if 
they believed they had a case and ultimately for this commission to 
decide those issues, is a matter of pressing public policy and should be 
addressed by this commission now, not put off for the never-never, as 30 

effectively taking it out would be.  So that we say that there is a firm 
public policy requirement to insert the principle in the form that we 
have suggested. 

Finally we say - 

DEPUTY PRESIDENT:    Just before you go on, Mr Tullgren, doesn't 35 

the principle that those on your side suggest go further than giving 
persons an opportunity to test the presence or absence of 
discrimination in the sense that it purports to set out a number of new 
measures of work value? 

MR TULLGREN:    Yes, but they are in some ways no different, if you 40 

like, than tests that apply under structural efficiency or generally on 
work value, they provide guidance.  Now the commission would have a 
requirement to deal with those but it's not limited to those obviously 
but they are forms of remedy that are available, and they're necessary, 
we say for this reason, that if a party was to advance a case before you 45 
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that there was some form of discrimination in relation to the rates of 
pay and remuneration and that that was gender based then the 
principle provides a series of potential remedies which the commission 
could consider and address because these matters are not black and 
white in the sense of saying, yes, we find that there is an inequity and 5 

then simply dealing with that.   

Because of the types of industries, because of the types of situations 
that may exist and the history of the awards and the structure of the 
awards, there may be a variety of alternative remedies which either are 
a single remedy or as a group which can be applied not only to deal 10 

with the extant issue before the commission but also to ensure that 
the award continues to be structured in a way which will prevent these 
problems occurring again.   

Because the reality is, up to an extent, that these matters can be 
addressed on a one-off issue and that you can fix a particular issue 15 

but because of the creeping and insidious nature of which this 
discrimination does occur that unless you are able to put in place 
some ways of dealing with that on an ongoing basis it simply recurs 
and that the principle sets out guides to assist the commission. 

Having said that, the commission is not required necessarily to adopt 20 

all of the remedies of any, it may decide that there is another remedy 
or that there are solutions which may arise but that it provides a clear 
statement. But it also provides a clear statement to parties coming 
before this commission of saying how they wish to approach it and 
what they believe because in many cases people will say, this is a role 25 

we need to do something about this, and that when you ask them 
what it is they want to do they're not absolutely certain.  In this case it 
provides some fairly clear guidance for all of the parties in the 
proceedings.   

So we say that it does no more than provide a principle and one which 30 

the commission can rightly apply on the basis of the anti-
discrimination legislation in Tasmania. 

PRESIDENT:    Can I interpose there for a moment?  If we are relying 
on the terms of the anti-discrimination legislation, should it be that we 
should look at all the other characters or the factors of discrimination 35 

which are listed in the legislation to provide some sort of assistance for 
people because, for example, I think there might even be some sort of 
distinction even based possibly on race, for example. 

MR TULLGREN:    Under section 16, the discrimination on the 
grounds of attribute describe the attributes as race, age, sexual 40 

orientation, lawful sexual activity, gender, marital status, pregnancy, 
breast feeding, parental status, family responsibilities, disability, 
industrial activity, political belief or affiliation, political activity, 
religious belief or affiliation, religious activity, irrelevant criminal 
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record, irrelevant medical record or association with a person who has 
or is believed to have any of these attributes.   

With the greatest respect, I don't think it could be claimed that awards 
discriminate on the basis of lawful sexual activity or necessarily breast 
feeding, although I think breast feeding could possibly get a guernsey 5 

in the proposition or necessarily on the basis of political belief or 
religious belief.  However, again, the principle can apply if one can 
show that the remuneration one is receiving is affected for a particular 
reason. 

The Pay Equity Task Force is basing that upon what occurs in New 10 

South Wales and the New South Wales legislative provision is generally 
neutral in the sense that it talks about nondiscriminatory rates of pay.  
Now how the commission was to determine, if something was 
discriminatory, is a matter for the facts of the situation at the time but 
to do that we say that the principle provides - a statement of the 15 

application of the public policy in general terms then allows the 
commission to proceed to deal with issues and address them and to 
give guidance. 

PRESIDENT:    But confined only to gender or sex or whatever word 
you want to use. 20 

MR TULLGREN:    Well, the principle talks about remuneration.  The 
implication is clearly that gender is the principal case and that can be 
considered a limitation if you want, but because it is - 

DEPUTY PRESIDENT:    Well, it's defined, isn't it? 

MR TULLGREN:    Yes, but it is the principal form of discrimination in 25 

relation to remuneration that has been determined so that it is the 
reason that that should be there and it is beneficial that that exist and 
be tested when it's appropriate because that is the principal basis 
upon which it occurs. 

The award review process of course is aimed at removing some 30 

provisions which are discriminatory and it would be through there that 
if an award provision was found that was to say, for instance, in the 
most draconian form that you could not employ anyone who was not 
an Anglo-Saxon practising member of the Presbyterian Church, which 
may well have been the case in many states at the turn of the century, 35 

then that matter could be removed through the award review process, 
however, the issue of remuneration based on gender could not be and 
that that is the significant test. 

So, save for any questions that members of the commission might 
have, they're our respectful submissions in relation to these matters. 40 

PRESIDENT:    Thanks, Mr Tullgren.  Any questions? 
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DEPUTY PRESIDENT:    Yes.  Mr Tullgren, I was labouring under some 
difficulty because the quirks of the copying machine failed to provide 
me with a page 12 of your organisation's documents.  What I was 
really concerned about in terms of measure, and I don't mean to 
attempt to hang you just by picking a couple, but what took my 5 

attention was comparisons of work value may be taken across and 
within industries and I think we are fairly familiar with that, but the 
inclusion and occupation catches my attention as also the statement: 
the proper basis for comparison is not restricted to the similarity of work.  
Those are, it seems to me, clear measures which would create in the 10 

minds of any applicant to this tribunal that this tribunal might 
proceed to determine the claim on that basis and these statements of 
principle, admittedly from the New South Wales commission of 
inquiry, seem to me to go much further than the oral submission that 
you made. 15 

MR TULLGREN:    No, I would not take that view because what it 
simply says is that it may be undertaken across, it's not mandatory, 
and one of the issues that has been identified in relation to pay equity 
issues is that people say, well a person who works in a particular field 
is not discriminated against because of their rate of pay.  Now what 20 

occurred in New South Wales was that a series of cross-industry 
comparisons and as I recall one of them which was taken was a female 
hairdresser with a carpenter.   

Now people might think why but it was on the basis that there are two 
trade equivalent classifications:  one is a carpenter in an effectively all 25 

male industry and the other one was a trade qualified hairdresser in 
an industry which was basically for women, and part of the argument 
was, well what is the difference.  If a person has to do a trade and they 
have the same qualification and it's accepted and recognised but one 
works in an industry which is totally or predominantly of the female 30 

preserve where the other one doesn't but they're exercising the same 
level of trade skill, what is the difference in rates of pay - 
remuneration. And that is one of the issues because in looking at 
determining remuneration based on gender you cannot simply restrict 
it to saying, well within hairdressing or catering or whatever - child-35 

care is another one where there is trade qualifying - of saying, well 
within that there is no inequity because it's a matter of saying, well 
you've got to compare people who have similar qualifications and 
determine where the inequity is and what the inequity maybe based 
on.  And a number of the tests or these applications that were before 40 

Her Honour, Justice Glynn, showed that people who have the same 
qualifications and training are paid markedly different and the only 
reason that it was obvious was that some are female and some are 
boys and that that has got to be, we say, a matter that the commission 
would have to consider - it doesn't have to admit that - but in assisting 45 

the commission in coming to a determination about how it might deal 
with one of these issues is potentially to be able to look at that and to 
take evidence and it's as much not to fetter the commission in its 
consideration of the application of the principle as it is to give the 
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parties who come before it the ability to be able to argue both yes or no 
that there isn't an inequity based on these and other factors that may 
exist. 

I don't think it would necessarily give the implication that the deputy 
president believes because of reading of the wording about what must 5 

be done.  But in the end the discretion is ultimately of the parties and 
the commission to accept what evidence the parties might put to the 
commission to justify a particular claim and, at the end of the day, the 
commission decides what it thinks is relevant to making a judgment 
about these issues in a particular case. 10 

The pay equity decision showed that the more you attempt to limit the 
consideration the more you skew the result against, or continue to 
skew it in favour of unequal remuneration by effectively the gene pool, 
if you like, into which you test the proposition.  So that is the reason 
we say that those provisions should be acceptable to the commission.  15 

PRESIDENT:    Just before your turn again if you want to, Mr Watson, 
Ms Fitzgerald on page 12 of your document it sets out the Remedies, 
and this is only a question of clarification in relation to the numbering 
there, is there an item missed or at (vi) - 

MS FITZGERALD:    Yes, I think it's a numbering.  I can check it.  20 

There are two (v)s there, so I think it's a numbering.  There's a (iv) and 
then two (v)s, so it's incorrectly - 

PRESIDENT:    So the second (v) ought to be a (vi) and the (vi) ought to 
be deleted? 

MS FITZGERALD:    That's an easy one. 25 

PRESIDENT:    It does say: amendments to generic descriptions of work 
which do not properly describe the value of work. 

MS FITZGERALD:    Amendments to generic descriptions of work 
which do not properly describe the value of work, yes. 

PRESIDENT:    So how do you describe, what's the - 30 

MS FITZGERALD:    I can certainly check.  It should say, as it says, 
that (v) and then (vi) and the next one where it has got a (vi) is part of 
the previous (vi), so it should read: amendments to generic descriptions 
of work which do not properly describe the value of work. 

PRESIDENT:    Yes, I just wondered how you would describe - 35 

MS FITZGERALD:    And actually in the principle I've got it actually 
talks about genetic descriptions so I presume that was incorrect. 

PRESIDENT:    Yes.  I just wondered how you would describe value. 
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MS FITZGERALD:    Well, I think it's in terms of it being value - 

PRESIDENT:    You've described the work. 

MS FITZGERALD:    Describe the value of work. 

PRESIDENT:    Yes, all right.  Mr Brown? 

MR BROWN:    Mr President and members of the bench, I just want to 5 

briefly take us back to the issue of paid rates awards, not for the 
purposes of clarifying questions asked by Commissioner Watling - 

PRESIDENT:    You're very brave. 

COMMISSIONER:    You are, I was getting set for this, too. 

MR BROWN:    - but rather that we came along this morning with the 10 

proposition from a point of view of being a public sector union that the 
issue of putting expired agreements into awards was something that 
needed to be addressed, probably from the point of view that 
maintaining the integrity of the paid rates award or it could be argued 
that by inserting expired agreements into an award it did threaten the 15 

integrity of paid rates awards.  Obviously by the issues that 
Commissioner Watling has raised means that I think we need to 
reconsider that and that can only be done within the context of 
addressing the issues that Commissioner Watling has raised. 

I suggest there's probably two ways of that being done:  one is to either 20 

as part of this process that the parties be given a bit more time to 
consider the issue and particularly discuss it with, in our case, the 
government. And Mr Willingham this morning I think indicated that he 
would certainly like more time to consider the issue before adopting a 
position on it.  The problem is the consequences of either leaving it in 25 

or the consequences of taking it out, there's problems with whichever 
way you go.  I'd suggest that it probably does need to be dealt with 
fairly quickly and certainly dealt with before Commissioner Watling 
retires and that we either deal with it as part of this process or as part 
of your decision you certainly encourage the parties to deal with it at 30 

the next available opportunity, which I suspect is probably when the 
next application for arbitrated safety adjustments is put in.  But it 
can't just be left to go on for a number of more years even though we 
have grown up with it.  Obviously there is confusion over it. 

PRESIDENT:    Yes, thanks for that, Mr Brown, but we'd like to deal 35 

with it a little more quickly than that.  When do you think that you 
would be able to conclude your discussions with government and come 
back to us with what you want to do about things such as paid rates? 

MR BROWN:    Well, if the intention was to have it dealt with as part of 
this process then I think we should - 40 
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PRESIDENT:    We won't be able to deal properly with the submissions 
unless we deal with that issue. 

MR BROWN:    Certainly, from my organisation's point of view, we've 
got no objection whatsoever to giving it the attention it needs, but 
specifically how much time it requires - I don't think it's just up to us, 5 

it's also up to Mr Willingham and any position that the government 
might take on it. 

PRESIDENT:    Yes, I meant to ask him before he left but it slipped my 
mind. 

MR BROWN:    We would certainly be open to try to deal with it as 10 

quickly as possible. 

COMMISSIONER:    I think the old view was just because the public 
service got an annual salary it was a paid rates award, whatever that 
meant, and then over the years we have heard the view that 
government couldn't pay any more than the award.  But we've 15 

witnessed many times where Cabinet has decided that public servants 
will get more than what's in the award so I think it's a bit of a lulu. 

MR BROWN:    Yes.  I intend personally to agree with your point of 
view, Commissioner Watling, that there in fact is no sense in making a 
distinction between paid rates awards and minimum rates awards but 20 

the problem is we have grown up with it and a number of people have 
a particular perception about it and to just take it away might have 
some unintended consequences that I think we need to consider. 

PRESIDENT:    Which people have such a feeling about it that it's 
going to throw them into confusion if it's removed? 25 

MR BROWN:    From our point of view, it's mainly the way that the 
government might react to it if it is taken away, whether they consider 
that by doing away with the concept of a paid rates award it effectively 
makes it the same as a minimum rates award and whether that would 
trigger then any review of the actual rates themselves.  Now I'm not 30 

saying that that's going to happen but that is a consideration that we 
want to have some discussions with the government about. 

PRESIDENT:    Mr Miller? 

MR MILLER:    If I may rise, we're in such august company, I wish also 
to follow my colleague's line and also put on record the concern of the 35 

CPSU in these matters.  The view of the CPSU is that regarding the 
new principles we should allow and permit inclusion into public sector 
awards of expired agreements.  I have to admit that after various 
discussions, today the CPSU, or rather, I, am not absolutely certain 
that the outcomes of procedings today make certain provisions for 40 

that.  It certainly is the CPSU's proposition that the principles should 
offer no impediment to an ability to process and for resolution on such 
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application of any public service award agreements to be folded into 
those awards. 

I, like my colleagues, sir, would be prepared to put resources aside to 
meet with government in as speedy an opportunity as possible that 
presents itself to have the matters come to some resolution that we 5 

can come back to this commission to this full bench and put those 
views. 

PRESIDENT:    Yes, thank you.  Mr Paterson? 

MR PATERSON:    If the commission pleases.  I'd just like to make a 
few observations.  They're more, I guess, technical points in a sense, 10 

but to the extent that particularly if the bench is of a mind to not 
adopt one or other of the positions that is put to it but to look to 
writing a decision from these outcomes that is its own and some of the 
remarks that I will offer will be slightly different to the position put by 
the TTLC. 15 

Firstly, on the issue of agreement making or enterprise bargaining I 
think the real point of the union submission is that the words as 
currently used and as in the Chamber of Commerce and Industry's 
submission are misleading.  I believe that it would be a useful change 
to talk about both the workplace bargaining and the making of 20 

agreements as a phrase, and in some of the principles one will sit 
better than the other.  Some of the references in the principles are 
more to the process of arriving at an outcome, some of them are about 
what is done with the outcome.  I think there is some measure of 
commonsense to be applied to how those two concepts might be used 25 

in the principles.  The key thing is to differentiate them from other 
sorts of bargaining under this Act or even for that matter under the 
federal Act. 

I will jump around a little bit.  The question of equal remuneration, I 
think it's important to understand that unequal remuneration doesn't 30 

necessarily result from discrimination and I think Mr Tullgren referred 
to that in effect by saying there can be a class of people with whom no 
comparison is normally made which produces something that is 
deemed to be discriminatory; however it can still be made.  It may be 
unequal for reasons that are currently not appropriate and I think this 35 

principle needs to be there to deal with that. 

To the extent that the commission finds that it has to deal with two 
completely opposite positions, one for a fully fledged principle and one 
for no principle, then I think the commission should look to give a 
clear signal out of these proceedings that it is committed to and it sees 40 

as a valid principle to have in these wage fixing principles an equal 
remuneration principle.  It may believe, it may find - I think it is open 
to you to find that you can't go the full distance on this one at this 
point in time, but I think it would be wrong not to recognise that a 
principle is needed, whether that be in the principles produced from 45 



T8413 & T8483 - 9/5/00 212 

your decision or the reasoning behind your decision or the reasons for 
your decision I think it's important to recognise that it is in the public 
interest to have a principle such as is proposed. 

The other issue that I think there may be some room for clarification 
in terms of how the principles are written, the issue raised in terms of 5 

what constitutes special case or in making or varying award, new 
award or existing award, clearly the making of an award under the 
Industrial Relations Act allows for the making, in effect the remaking of 
an existing award, an award can be varied by making a new award 
which maybe only varies two or three clauses of another award.  I 10 

think it is important to make the distinction between the things that 
are currently referred to as new work and the extension of awards, just 
to quote the particular words there, new work or to award-free work, I 
think the issue is to clarify what 'extension' means and I think that the 
easiest and simplest way to deal with this is to give primacy, if you 15 

like, to the first award principle and allow for the making and varying 
above and below the safety net to be a lower order principle subject to 
the first award principle being made. 

I think the issue that will have to be addressed, and clearly has been 
addressed by Commissioner Watling in at least one proceeding that I'm 20 

aware of but not party to, is when does a new condition constitute a 
lifting of the benchmark, if you like, for the safety nets as a whole.  I 
think there would be circumstances in which a new condition may be 
an extension of the safety net and not a raising of the bar.  I can think 
of a couple of examples.  If we did have, and we don't, an award for 25 

Aboriginal services then a provision for ceremonial leave, for instance, 
may well be an extension which is not above or below but is recreating 
or extending the safety net. 

The Totalisator Agency Award, under that award the technicians and 
computer operators are required to be on standby yet there's no 30 

standby allowance in that award.  If a proposal was put up to make 
something very similar to the public service, which was where their 
conditions of employment previously had come from and that what 
was being created was at the safety net, not above or below, I think 
that could well be an argument that might have to be tested as to 35 

whether it is in a first award or making and varying an existing award.   

I don't think it's for the principles to resolve those issues. I think it's 
for clarity in the principles as to which principle applies when, and I 
think to the extent necessary, giving some primacy to the first award 
principle and clarifying that extension is to new work, award-free work 40 

or maybe even to new conditions of work not previously considered.  I 
think the establishment of a safety net is different to raising or 
lowering the bar and the level at which that safety net is set. 

Just to an extent, those principles are reflected in the introduction to 
maintain relevant safety nets means, to me, relevant and 45 

contemporary and circumstances will change so there has to be 
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principles that allow that to happen. And I note also in saying that 
that the award safety net principle itself, on which the parties are not 
greatly opposed other than on the question of the alternative to 
enterprise bargaining, does provide a mechanism or does allow the 
safety net to be reviewed but doesn't there provide any guidance as to 5 

what principle would then be used to do it.  So I believe that the first 
award and the making of an award above or below the safety net could 
be clarified to improve the application of these principles.  If the 
commission pleases.   

PRESIDENT:    Yes, thanks, Mr Paterson. Mr Watson? 10 

MR WATSON:    Would I be able to take ten minutes, Mr President - a 
short adjournment please before we reply? 

PRESIDENT:    How long do you think you might be in reply? 

MR WATSON:    Five minutes or so. I just need to clarify a couple of 
issues, particularly references to the Act that were made before. 15 

PRESIDENT:    Yes. 

MR WATSON:    I don't envisage we'll need long at all. 

PRESIDENT:    Yes. In your final response, how long do you think you 
might be? 

MR WATSON:    We're responding, Mr President, aren't we? It's our 20 

right of reply. 

PRESIDENT:    Well - 

MR TULLGREN:    Well, I mean I raised a procedural question. This is 
not - I'd question why there's a right of reply at all. This is not an 
application to vary. There are two matters that are joined. 25 

PRESIDENT:    Yes, look, I accept that and what I was going to suggest 
is in fact that there might be an opportunity for you to respond again 
to whatever Mr Watson comes up with that is new and I hope that - 

MR WATSON:    So if I don't come up with anything new there's no 
right of reply? 30 

PRESIDENT:    No. No. 

MR WATSON:    Just one issue, Mr President, before we go any 
further. The issue about Mr Willingham's position on a possible 
adjournment of that particular issue about the paid rates award, is 
that something that the commission has had time to consider as to 35 

whether or not you're disposed to allow the adjournment or whether 
today will finish this issue and then you'll reserve your decision? 
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PRESIDENT:    We were contemplating ways and means of dealing with 
this and we might ask you to provide us with written submissions on 
the question of paid rates and then you can exchange that with parties 
and we'll deal with it. 

Yes, thanks, Mr Watson. 5 

MR WATSON:    Sorry? 

PRESIDENT:    Yes, go ahead. You want ten minutes, that's right? 

MR WATSON:    Yes, if that's acceptable. 

PRESIDENT:    Can you make it as quickly as you possibly can and let 
us know when you're ready to come back on. All right, we'll adjourn 10 

then. 

SHORT ADJOURNMENT 4.31pm   

HEARING RESUMED 4.50pm 

PRESIDENT:    Yes, thank you. 

MR WATSON:    Thanks very much for the opportunity for that 15 

adjournment. I'll be very brief in reply. Just to start off with, the first 
issue that I want to address is the submission of the Trades and Labor 
Council relating to the Economic Incapacity principle where, as I 
understand, the submission was that an employer could apply to the 
commission to have an order made that they not effectively have to pay 20 

an award rate based on some economic circumstances. 

Now, the Economic Incapacity principle reads that the only way that 
you can apply for relief from award rates is in the context of an 
increase in labour costs. So I don't think it's correct to actually suggest 
that an employer could come to the commission to seek relief from 25 

award rates of pay ordinarily, it would only be on the basis of seeking 
relief from an increase in labour costs which I suppose most commonly 
would be through a safety net adjustment. So I just make that point. 

Secondly, Mr President and members of the bench, I just have trouble 
coming to grips with the TTLC submission which, as I wrote down - 30 

and I'm sure I did get it right - was that it said that the commission 
had no role in workplace bargaining. Now, it's clear to anybody who 
reads the preamble to the Act that that's exactly what it does say - 
that the commission is to encourage workplace bargaining. So again, I 
just make that point of clarification. 35 

There was a lot of exchange between yourselves and the TTLC and the 
ALHMWU with regard to the issue of workplace bargaining, enterprise 
bargaining, bargaining by whatever name, but without getting too 
semantic about all the exchanges, we would suggest that the Act 
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recognises workplace bargaining. It says that the commission is to 
encourage workplace bargaining and therefore we would say that that 
is the terminology that can be used, and if it needs to include the 
words 'agreement making' with it then so be it. But we still believe that 
the primary focus should be workplace bargaining. 5 

In relation to any legislative backdrop for the commission to use in 
relation to workplace bargaining, we would refer to section 20(1)(b) of 
the Act which states, under the heading Commission to act according to 
equity and good conscience, and 20(1)(b) states: 

In the exercise of its jurisdiction under this Act, the Commission - 10 

(b) shall do such things as appear to it to be right and proper 
for effecting conciliation between parties, for preventing and 
settling industrial disputes, and for settling claims by 
agreement between parties; 

So we would suggest that section 20(1)(b) effectively does give the 15 

commission a legislative backdrop in relation to encouraging 
workplace bargaining and in fact settling claims by agreement between 
parties. 

In relation to Mr Tullgren's submissions about our sub-principle 4.2 
and its meaning in accordance with the federal commission's decision 20 

of April 1998 which I'll refer to which was the safety net adjustment 
decision, he referred to section 89A(7) as being a specific provision in 
relation to - I'm sorry - as being a specific legislative provision in 
relation to this particular statement by the federal commission. But 
that 89A(7) only refers to exceptional matters which may be included 25 

in industrial disputes. 

The real reference in the federal Act to this particular is contained in 
section 95 which states as follows - and it's under the heading of No 
automatic flow-on of terms of certain agreements. It says: 

The Commission does not have power to include the terms in an 30 

award that are based on the terms of a certified agreement unless 
the Commission is satisfied that including the terms of the award: 

(a) would not be inconsistent with the principles established by 
a Full Bench that apply in relation to determining wages 
and conditions of employment. 35 

So again, I just make that for a point of clarification. 

PRESIDENT:    89A wasn't mentioned in the National Wage decision. 

MR WATSON:    It was. It was, but it also went on to refer to other 
matters as well. 
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PRESIDENT:    Did it specifically refer to section 95? 

MR WATSON:    No, it didn't, Mr President, I just make that point in 
relation to the provisions of the federal Act. 

Now we believe that it is an inconsistent argument to put to the 
commission on the one hand on the submissions of the Miscellaneous 5 

Workers Union that first of all there's no legislative backdrop for 
agreement making under the Act and therefore it doesn't flow that the 
commission has a legislative role there, but on the other hand, to 
argue that the no disadvantage test should stay where there's no 
legislative backdrop for that. So we would suggest that that argument 10 

in fact is inconsistent in terms of what's been put to you. 

In relation to the issue about the minutes from the Pay Equity Task 
Force, there appears to be some - well, there is obviously disagreement 
about whether or not it was agreed. Our information according to the 
person that's actually on the task force representing the TCCI is that 15 

those matters were not agreed. He is in Bali at the moment so we can't 
ask him personally but that's our best intimation. So I guess that's all 
we can put to the commission. 

MR TULLGREN:    You should summons. Perhaps the commission 
could issue a summons for his urgent return. 20 

MR WATSON:    Well, maybe we could all go. 

PRESIDENT:    We could all go to Bali. 

MR WATSON:    Just very briefly, Mr President, in relation to the issue 
about putting consent matters into awards, I think that the issue is in 
fact a little bit more serious than perhaps has been proposed. I think 25 

there would be numerous examples even going back to the days of the 
Industrial Boards where parties have in fact come before either the 
commission or the Industrial Boards and had consent matters agreed 
to and ratified either by the commission or the Industrial Boards and 
they have in fact been a source of some dispute or something that's 30 

been a hangover from those consent provisions that's been approved 
which have in fact caused problems for parties later on and indeed for 
the commission. So we just make that point. 

PRESIDENT:    Could I interpose at that point. Doesn't that impact on 
your own submissions in relation to awards being varied by consent 35 

without the commission's interference? 

MR WATSON:    I'm sorry? 

PRESIDENT:    Isn't there one of your - 

MR WATSON:    I think that might be the TTLC's provisions, Mr 
President. 40 
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PRESIDENT:    Is it? All right. I thought it was one of yours. 

MR WATSON:    No, no, certainly not. 

PRESIDENT:    All right. 

MR WATSON:    In relation to the issue of pay equity, I think the other 
concern that we have with the TTLC proposal for this particular 5 

principle is that it will in effect have an effect of going into an over-
award area and the particular example that's been cited with the 
carpenter versus the hairdresser, I used to be able to perhaps speak 
with some authority about hairdressers some years ago, but I don't 
think I can now. But nevertheless, just in relation to that particular 10 

comparison, I think it's fair to say that the building industry would 
probably be one of the predominant industries where there is a lot of 
over-award payments made and to make that particular comparison is 
in fact going into an over-award area. 

So that would be a concern for us if - on the basis that the commission 15 

is charged with the responsibility of minimum rates awards. 

Now the other issue there that we wish to make submissions on is, 
that if it is that hairdressers, as was put to you, are disadvantaged or 
their rates are not properly set or there is some inequity, then where's 
the union been in relation to addressing that issue. 20 

MR TULLGREN:    Or you as employers. 

MR WATSON:    So it's simply a matter that everyone has stood back 
and said, well, okay it's a problem but there have been mechanisms in 
place for some time to be able to address those issues if it has been a 
concern and we just make that point. 25 

MS FITZGERALD:    ..(inaudible)..  

MR WATSON:    And just to finish off with, Mr President, we will go 
back tonight and consider the TCCI in the context of being mean, 
illogical, irrational, petulant, without maturity and politically 
motivated. If it pleases. 30 

PRESIDENT:    Yes. Before you sit down, what do you say about our 
concern in relation to paid rates? When would you be able to - 

MR WATSON:    Oh, yes, I'm sorry, Mr President, I meant to address 
that issue. Look, I think the paid rates issue is not all that 
straightforward and obviously as per the exchanges between 35 

Commissioner Watling and some of the other parties. I don't believe 
that it's going to be best addressed by written submissions. It's not 
going to allow parties to talk to their submissions and also address 
questions from the bench and I think the questions today which were 
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asked demonstrate that there's a need for possibly further exchange 
between parties and the bench on this particular matter. 

So we would support a hearing of the matter as opposed to written 
submissions and I guess simply put our position no higher than that. 

PRESIDENT:    All right. Thank you. 5 

PRESIDENT:    Yes, Mr Tullgren? 

MR TULLGREN:    Mr President, just if I can be heard on two small 
matters. The first one is, that my friend relies upon section 95 of the 
Workplace Relations Act to further bolster his argument. The reality is 
that that provision is against him because all it says is that the 10 

commission shall not automatically include the terms of a certified 
agreement unless they meet the public interest test and they meet the 
extant national wage principles. 

Now the position is in this jurisdiction, and logic would dictate, that 
the difference is that the commission federally is restricted in its ability 15 

to certify an agreement to certain procedural matters and some gross 
abuses. Here, the commission has an absolute discretion about 
whether to approve an agreement under section 55. Logic would 
determine that if this commission had approved an agreement under 
section 55 which subsequently expired, there would be no reason for 20 

not inserting that - including the terms of that into an award on the 
basis that there is no prima facie reason why the agreement offends. 
And in effect, that's what section 95 in a way says, that as long as the 
commission is pleased that it's not contrary to the public interest and 
that it meets the principles that can be included, that argument 25 

bolsters the general thrust of our argument in relation to those 
matters. So we say it doesn't help my friend. 

I think in relation to the paid rates awards, our submission would be 
that it would be more appropriate for the commission to require/direct 
the parties to make written submissions that sets out their positions 30 

and then perhaps have a short hearing of no more than an hour or an 
hour and a half to allow the commission to explore any matters that 
arise out of the written submissions and potentially but on very limited 
circumstance and a very limited compass, for the parties to respond to 
each other's position about this, because it's clear that the bench has 35 

identified a number of issues. They have been partially canvassed. 
Written submissions would clarify those for the bench; would make 
sure that all parties that have an interest in relation to this matter can 
respond and then the bench can have a very short hearing to address 
any matters that are of concern or to hear any extremely important 40 

response that another party wish to make. So we think that that 
would be the most expeditious and officious manner of disposing of 
that. 
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We'd suggest that perhaps the parties be required to file written 
submissions within fourteen days of today's date and that very shortly 
thereafter, based upon the availability of the commission, the 
commission would summon the short hearing here in Hobart to deal 
with the matters. 5 

It's worked efficiently in relation to these proceedings and we say 
there's no reason why you shouldn't, if you're on a good thing, stick to 
it in relation to the paid rates provisions. They're our submissions in 
response. 

PRESIDENT:    Do you realise the implications of the paid rates 10 

proposed principle put up by the TCCI - cuts across other principles, 
so you'd have to address all those principles that were affected. 

MR TULLGREN:    Or put an argument about whether we say that it 
does affect them in the terms that it's alleged that they do, yes. 

PRESIDENT:    Yes. What do you say to that, Mr Watson? 15 

MR WATSON:    We'll agree to written submissions, Mr President, 
reluctantly, so I guess that the fourteen day time frame may be a bit 
tight, considering that there probably needs to be some discussions 
possibly between the parties prior to written submissions because - 

PRESIDENT:    Well, if you can resolve it beforehand that - I mean it 20 

would be wonderful. 

MR WATSON:    Yes, well that's what I mean. I mean it's a matter of 
getting all stake holders together and then if there is no agreement to 
then go away and write some written submissions which I'm not sure 
is going to be possible within fourteen days. 25 

PRESIDENT:    Yes. Well, before we consider what you've put, Mr 
Brown, Mr Paterson and Ms Fitzgerald, is this two weeks a problem for 
you people? 

MR BROWN:    No, the two weeks isn't a problem, Mr President, in that 
we anticipate that we would be able to come back with some position 30 

that was agreed to between the government and the public sector 
unions and I mean, it may be that we do encounter difficulties, but 
given the discussions that we had briefly this morning with Mr 
Willingham, we believe that we can come up with an agreed position. 

Obviously it does impact again on the TCCI and there would need to be 35 

some discussions with the TCCI and I also concur with Mr Tullgren's 
comments that there may be some benefit in having some dialogue 
with the bench over it and benefiting from the experience of the bench. 
So both in terms of written submissions and some opportunity to have 
some interaction with the bench over those submissions would be of 40 

immense value. 
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PRESIDENT:    Yes.  All right, well, thank you for that. Well, we put 
this to you somewhat tentatively but I think it will be acceptable. 
Written submissions by Friday 26th and we'll list the matter for 
Wednesday 31st. That's Wednesday on the 31st for a hearing, Mr 
Miller, and I think that fits pretty reasonably with everybody's time 5 

frames. 

All right, well thank you very much for your contributions so far today. 
We'll adjourn until the 31st. 

HEARING ADJOURNED 5.07pm   


