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DECISION 
 
[1] On 28 October 2016 Ms Helen Elizabeth Dudley (the Applicant) made application to 

the President of the Tasmanian Industrial Commission (the Commission) for a 
hearing, consistent with s.29(1A) of the Industrial Relations Act (the Act) in relation 
to the termination of the Applicant’s employment by the Tasmanian Health Service 
(THS, the Respondent). 

 
[2] The application reveals that Ms Dudley had been employed since 2008 on a 

permanent part-time basis as a Registered Nurse (RN) in the Operating Room Suite 
(ORS) at the Launceston General Hospital (LGH). 

 
[3] On 27 October 2016 Dr David Alcorn, the Chief Executive Officer of the THS, wrote 

to the Applicant advising that, for the reasons referred to in that correspondence, the 
Applicant’s employment was terminated with notice as provided for in Part 11 Clause 
2(c) of the Nurses and Midwives (Tasmanian State Service) Award (the Award).  The 
notice required under the Award provided for a payment of five weeks pay in lieu of 
notice, with the termination to be effective from the date of the letter of advice, 27 
October 2016. 

 
The 2016 Conciliation 

 
[4] The application first came on for conciliation in Launceston on 1 November 2016, 

when Mr A Cameron, agent, appeared for the Applicant and Mr D Barclay, solicitor, 
with Mr J Bellinger of the THS for the Respondent.  Despite the parties’ efforts in 
conference, when it became clear that the matter would not resolve, directions were 
issued and the application eventually came on for arbitration in Launceston on 4 July 
2017.  

 
Preliminary matters 

 
[5] Subsequent to the conciliation proceedings of 1 November 2016 and the arbitration 

commencing on 4 July 2016, a transcribed Directions/Programming Hearing was 
conducted by telephone on 22 February 2016 at which Mr R Collinson and Ms N 
Dobson, solicitors, appeared, again with Mr Bellinger.  On 24 February 2016 a 
transcribed telephone conciliation was conducted with the Applicant, Mr Collinson and 
Mr Bellinger participating. 



 
[6] It should also be noted that at arbitration on 4 July 2017, Mr Collinson and Ms 

Dobson, with Mr Bellinger, continued their appearance for the Respondent 
consequent upon Mr Barclay’s appointment as President of the Commission and that 
Mr Cameron no longer appeared as agent for the Applicant. This was so, 
notwithstanding that Mr Cameron had prepared and filed the Applicant’s 13 page 
Outline of Submissions, List of Witnesses, copies of correspondence, notably 
including attachments relating to the 4 October 2016 Report of Investigator Ms 
Siggins, and Ms Dudley’s response to that ‘ED5 Report’.  (Included within the List of 
Attachments to Mr Cameron’s ‘Substantive Submissions’ at CB 18 - [see reference 
note below]).  Ms Dudley thereafter appeared on her own behalf with her husband, 
Mr S Dudley.  Mr Dudley did not participate other than as a ‘support person’ to the 
Applicant. 

 
The transcribed Mention 

 
[7] The transcribed Mention dealt firstly, with concerns raised by Ms Dudley - particularly 

as to impermissible contact said by the Applicant to have been made by THS officers 
to THS staff, potential witnesses, in relation to the giving of evidence in the case.  Ms 
Dudley had asserted that THS staff, including Mr Bellinger, and named medical staff 
had directed or advised THS staff against their giving evidence, particularly as to 
supporting the Applicant.  It will be understood that to so act, that is, to dissuade a 
person from giving their evidence, to induce them from attending for that purpose - 
either by threat or by any act to suborn, is a most serious accusation.     

 
[8] Upon hearing this submission, that there had occurred contact of THS employees 

who might have appeared as witnesses in the case, Mr Collinson, without any 
acceptance that the assertions were factual, advised the Commission that steps 
would be taken on his motion, to ensure a general advice would be prominently 
posted in the ORS assuring staff that they could attend the proceedings and give any 
evidence they wished, without fear of retribution.  The Commission was advised that 
more ‘directed’ communications would also be sent to the staff particularised by the 
Applicant advising of the above and indicating that shift arrangements would be 
effected to ensure no loss of pay for any potential witness considering giving 
evidence. 

 
[9] The transcribed telephone Mention also dealt with the matter of those witnesses to 

be called by the parties and the nature of the evidence they were to give.  Objections 
to the proposed evidence to be given by some witnesses were dealt with by the 
Commission and, where it is relevant in the material to follow, I will set out the 
position advised to the parties in respect of both aspects; firstly, the alleged contact 
with witnesses and steps taken in that regard by the THS and secondly, the need for 
evidence in respect of proposed witnesses to be relevant to the Commission’s 
purpose and to relate to matters within the Commission’s jurisdiction. 

 
Establishing jurisdiction 

 
[10] As is required by s.29(1B) of the Act, the application was made within the stipulated 

time period and contained a summary of the circumstances giving rise to the dispute 
as required by s.29(1D)(e) and (f), but not as to s.29(1D)(g), remedy.  As it was 
made clear in respect of the s.29(1D)(g) deficit at the commencement of conciliation 
(and waiving such technical non-compliance of the Applicant as might be pressed) 
that the Applicant sought to be restored to her position at the ORS without loss of 
pay, I regarded the application as properly made and within jurisdiction. 

 
The scope of the case 

 
[11] S.30 of the Act requires that the Commission “ensure that fair consideration is 

accorded to both the employer and employee concerned and that all of the 



circumstances of the case are fully taken into account.”  In endeavouring to so ensure 
it may become apparent from an outline of the cases presented and of the evidence 
led, that a liberal position was adopted as to admissibility in respect of several 
matters which might be described as peripheral or not directly related to the 
particular act which was the prime focus of the case, Ms Dudley”s 31 July 2016 
authorship and dispatch of an SMS or ‘text’ communication to a fellow RN, also 
engaged within the ORS, Ms Sonia Mackenzie (the Mackenzie text). 

 
Non 31 July 2016 text transmission matters 

 
[12] As scrutiny of the transcript reveals, much attention was given in the Applicant’s 

evidence, in the Applicant’s cross-examination of the witnesses for the Respondent, 
and, in turn, in the evidence called by the THS, to matters other than the transmission 
of the 31 July text message considered so exceptional by the THS.  It will be 
important to comment upon this later in these reasons.  It will be seen as the 
‘broader’ case is outlined, that significant digressions (some of which it turned out 
were ultimately of assistance in the Commission’s evaluation of credit) had the 
capacity to emerge as cases within the case.  

 
The Applicant post January 2012 

 
[13] It will become apparent that the Applicant post-January 2012, in addition to changes 

to her demeanour and attitude to her colleagues and other THS staff, developed an 
exceptionally keen interest in aspects of patient consent, of the treatment of privately 
insured surgical patients and the alleged persuading of such patients by hospital 
registrars (in my imprecise description - qualified medical practitioners yet to satisfy 
the professional requirements as to be classified as surgeons in their own right by 
joining the relevant College) in order that they, the registrar, rather than the ‘private’ 
patients own surgeon/Consultant, might perform the planned surgery.  It is noted, 
in passing, that Ms Dudley also made allegations that changes were made, or were 
sought to be made, (when they should not have been) to the very nature of surgery 
to be performed, by practitioners other than the private patient’s nominated 
practitioner.  

 
 

The Case Book (CB) 
 

[14] As will become apparent, a very considerable volume of material formed part of the 
cases presented.  This material, paginated, was bound by the Respondent in a 
convenient single binder with copies for Ms Dudley and the Commission.  Reference 
will be regularly made to this volume’s pagination in referring to the many exhibits 
housed within, rendered as CB, for Case Book and with the page reference following. 

 
The Hearing 

 
[15] The hearing of the Application occurred on the 4 to 7 and 10 to 13 of July 2017.  Final 

oral submissions were made in Launceston on 7 December 2017. The transcript for 
the full day of hearing on 7 December 2017, was made available to the Commission 
by the reporting service on 20 December 2017. 

 
[16] At the outset of proceedings the Commission made reference to the fact of the earlier 

efforts in conciliation that had been made by the Commission as presently constituted 
and by the parties.  The parties were advised, consistent with s.29(3), that should it 
have been the view of either party during the course of the proceeding that there 
was some utility in there being a further effort at a resolution in conciliation, that my 
Associate might be advised accordingly.  No such approach was made. 

 
The unrepresented Applicant 

 



[17] Notwithstanding that Ms Dudley was previously represented by an industrial relations 
agent, it was my view that the Commission was required, by considerations of natural 
justice and the obligation imposed by s.30(2) of the Act, to render some measure of 
assistance in respect of procedural/legal aspects of the case, where in the absence 
of such assistance, Ms Dudley might otherwise have been at a disadvantage. 

 
The represented Respondent - leave challenged 

 
[18] At an early stage in the arbitration proceedings Ms Dudley objected, further to 

s.28(5) of the Act, to the granting of leave to “Mr Collinson and co”. (Transcript, page 
6, line 30)  The objection was put on the basis of ‘fairness and equity’, a function of 
the Respondent having “access to unlimited financial resources” to devote to such 
representation which put the Applicant at a “distinct and indisputable 
disadvantage…and an unfair advantage for the respondent.” (Transcript, page 6, 
lines 33 to 35) 

 
[19] In reply Mr Collinson noted that the case involved issues of some complexity, that 

there were many witnesses to give evidence and that initially both parties were 
legally represented (Transcript, page 8, lines 1 and 2).  Further, it was put that at 
the Mention/Directions hearings the Respondent had been represented without any 
objection from the Applicant or it being foreshadowed as to be raised at the 4 July 
2017 hearing.  The Respondent objected to being ‘taken by surprise’ and while 
fairness as between the parties was always going to be a factor to be taken into 
account in what was described as “a very drawn out proceeding”, the case was 
described as particularly important given that reinstatement was opposed. 

 
[20] It was Ms Dudley’s submission that her previous adviser, Mr Cameron, had been 

engaged “…to try and negotiate a settlement, and that was for the - that was the 
settlement, that was not anything to do with the unfair dismissal.” (Transcript, page 
8, lines 44-46)  The transcript at page 9 reflects Ms Dudley’s submission in the 
following terms; 

 
“Ms Dudley: Mr Cameron hasn’t been engaged at all during this matter. 
Commissioner: But he wasn’t the point.  I know he hasn’t appeared but 
- and I don’t know whether he’s been engaged or not in some other 
fashion - but I was really referring to the materials there…” (Transcript, 
page 7, lines 12-16) 

 
[21] Mr Collinson’s response was to highlight that the Applicant’s agent, Mr Cameron, had 

signed the application in the present proceeding, at page 4 of the Case Book, had 
filed ‘legal submissions’ on behalf of the Applicant (CB 5-17) and had filed the 
Applicant’s witness statement with its attachments. (CB 115-119) 

 
[22] Ms Dudley then further submitted that Mr Cameron was not a lawyer or barrister and 

had not been involved since the preparations of the material outlined above. 
 

[23] For reasons given in the imperfectly rendered portion of the transcript, I determined 
to grant leave to Mr Collinson as the materials filed by Mr Cameron, including 
argument going to various technical rules of evidence and natural justice, had put 
the Respondent on notice that the Applicant was to be represented, as had been both 
parties at the occasion of the conciliation conference in Launceston.  The Commission 
was also aware that in completing the s.29(1A) Application form as to termination of 
employment s.29(1A)(a), Ms Dudley had completed Part C, Representation by 
indicating at C.1 that she would be represented by an agent and gave the agent’s 
name as Andrew Cameron and Associates, Launceston.  The Respondent’s decision 
to be, or to continue to be, legally represented will have been informed, at least in 
part, by this knowledge.  Further, at no stage during the several preliminary hearings 
when Ms Dudley appeared on her own behalf and Mr Collinson appeared for the 



Respondent, did Ms Dudley raise an objection then or, foreshadow an objection to 
representation to have effect when the case proper commenced. 

 
[24] It followed that the Respondent had been taken entirely unawares when, on 4 July 

2017, the Applicant first made her representation objection.  In my view, with the 
objection coming at that late moment it would have been unreasonable to have then 
withdrawn leave for the Respondent. 

 
[25] In declining to accept Ms Dudley’s application that the Respondent no longer be 

permitted representation, it was made clear that an unnecessarily technical or 
fractious approach in the advocacy would not be permitted by the Commission.  No 
such difficulty was subsequently encountered. 

 
The Evidence 

 
[26] Evidence was given by the following witnesses, all of whom had previously provided 

witness statements. 
 

For the Applicant: 
RN Ms Helen Elizabeth Dudley 
Professor Bernard J Einoder (not required for cross-examination - statement taken 
into evidence) 

 
For the Respondent: 
Dr David Alcorn, Chief Executive Officer, Tasmanian Health Service (THS) 
Mr James Bellinger, Human Resources Consultant, THS 
Dr Dane Blackford, Staff Specialist (Anaesthetist), LGH-THS 
RN Susan Jame Cornwall, Clinical Nurse Educator, LGH-THS 
RN Elizabeth Davidson, After Hours Clinical Coordinator, LGH-THS 
RN Julie French, In Charge Nurse ORS, LGH-THS 
RN Julie Haas, Clinical Coordinator (Ret’d) 
Dr Brian Kirkby, Director of Surgery, LGH-THS 
Mr John Lennox, Restorative Justice Practitioner 
RN Ross Mace, Nurse Unit Manager, ORS, LGH-THS 
RN Sonia Mackenzie, Clinical Nurse Educator, ORS, LGH-THS 
RN John Taylor, Acting Manager, Sterilisation Department, LGH-THS 
RN Chanea Ralston, Clinical Coordinator, LGH-THS - unavailable through illness 
Ms Jo Siggins, State Manager and Principal Investigator, LKA Group 
Mr Terrence Patrick McCarthy, Investigator, Thomas Whayman and McCarthy 

 
Claimed witness interference 

 
[27] Shortly after the commencement of the hearing on 4 July 2107, the Applicant advised 

that notwithstanding support for her return to the ORS, there were staff who were to 
give evidence on her behalf who were not now to give evidence because they had 
been approached by the Respondent. The submission was put in this way;  

 
Ms Dudley: "I was unable to call any other witnesses; the other witnesses that I had 
- proposed witnesses that I had all received approaches from the respondent and 
were asked not to assist me." (Transcript page 13, lines 5 to 7) 

 
Amongst the names which had earlier been given by the Applicant were, RN Jenny 
Garden and Anaesthetist Dr Bremner, (erroneously reported as 'Dr Brenda').  As to 
RN Garden, the applicant submitted (at Transcript page 17, lines 1 and 2) that: "I 
spoke to her and she couldn't help me. She said she had been approached in her.." 

 
COMMISSIONER: And that was after the February letter (a reference to Mr Bellinger's 
24 February advice posted in or near the ORS and distributed to Surgeons and 
Anaesthetists indicating that the THS supported employees who wished to give 



evidence, that paid leave or shift flexibility would assist any intending witness and 
that there would be no reprisals from the THS. CB 574))  

 
MS DUDLEY: She was approached before the February letter. (Transcript page 17, 
line 7)   

 
As for Dr Bremner, the Applicant reported that: 
MS DUDLEY: "And with Dr Brenda, just (sic) said he was unable to help me now."   
Commissioner: Did you speak to Dr Brenda? 
MS DUDLEY: I emailed him. 
COMMISSIONER: And he replied that he was... 
MS DUDLEY: Can't help me..." (Transcript page 16, lines 34 to 41) 

 
[28] In response to my query, Ms Dudley made it clear that she made no submission as 

to the Commission taking action in these respects, other than to bring this 
circumstance to notice as it, in part, explained why she had no further witnesses - 
notwithstanding that she had support in the ORS. 

 
[29] In reply to these points, Mr Collinson emphasised the broad distribution of a 

statement of THS principle by Mr Bellinger on 24 February 2016. That statement was 
also directed to some THS staff previously named by Ms Dudley and was also posted 
prominently at the ORS. The statement advised that the THS acknowledged and 
respects employee rights to give evidence at the Commission and moreover that the 
THS took its legal obligations seriously so that employees who wished to give 
evidence will receive paid leave and/or roster flexibility to enable them to take part 
as easily as possible. In that statement Mr Bellinger refers to Ms Dudley’s application 
before the Commission and that when then asked by the Commission as to whether 
she had spoken to the proposed witnesses after the THS letter of 24 February 2016, 
the Applicant submitted that as to RN Garden, "...she said she really didn't feel she 
was in a position to assist." (Transcript, page 17, lines 11 and 12) 

 
[30] As to Dr 'Brenda', Ms Dudley submitted that she had emailed him, "And with Dr 

Brenda, just said he was unable to help me." (Transcript, page 16, lines 34/35) 
 

[31] In relation to the asserted improper treatment of these two proposed witnesses by 
officers of the THS, Mr Collinson rejected the notion that the THS had acted in any 
way to dissuade a potential witness from attending and tendered two exhibits: 

 
Exhibit R1 - Letter from Ms Garden to Mr Bellinger 
Exhibit R2 - Two page email from Mr Brenda (sic) to Mr Bellinger 

 
[32] Exhibit R1 was RN Garden's 24 February letter to Mr Bellinger, explaining that the 

fact of her not giving evidence in the Applicant's case was "...in no way 'due to fear 
of reprisal after being approached by a representative of the THS and directed not to 
participate'." Ms Garden's letter set out the substantial personal reason (not here 
detailed) why she was not to give evidence. RN Garden's letter continued; 

 
"I have never, until receipt of your correspondence today, been contacted by anyone 
other than Mrs Dudley with regard to this issue; consequently, I have never been 
directed by any THS representative to not participate in this process."   

 
[33] Exhibit R2 was Anaesthetist Dr Michael Bremner's 24 February email to Mr Bellinger 

which set out that the Applicant had called him asking whether she might use his 
name as "an anaesthetist happy to work with her." Dr Bremner's letter went on to 
say that he had said that he "...had never asked not to work with her."  Dr Bremner 
continued that he had asked the Applicant for her request in writing to enable him to 
consider "...exactly what she required of me." When Dr Bremner received the 
Applicant's email he responded on 25 January that given he had not worked with the 



Applicant for several years he felt he could "not offer any meaningful character or 
work performance reference...".   

 
[34] Dr Bremner's letter continued that "ED responded to my email 30-1-17 saying that 

"she did not get my email until today" and that she had already named me as a 
witness." 

 
[35] As to the allegation of improper THS influence upon him as an intending witness, Dr 

Bremner's letter concluded; 
 

"I have not been contacted by a representative of the THS requesting that I do not 
testify on ED"s (sic) behalf. 

 
I do not fear reprisal from THS should I testify on ED's behalf. 

 
I am not going to testify on ED's behalf.  

 
Regards 
Michael Bremner"  

 
[36] Having now heard all the evidence in the case and considered the material to be 

described below, I have thought it more probable than not that these two 
communications, Exhibit R1 and R2, reflect the real position obtaining as to RN 
Garden and Dr Bremner not appearing as witnesses for the Applicant - rather than 
accept the bar table submission of the Applicant. I have concluded that these two THS 
employees were not, contrary to the submission of the Applicant, warned off by the 
THS.  

 
The application - background 

 
[37] The material filed by both parties suggests that a state of controversy has existed 

between Ms Dudley and the LGH since shortly after January 2012 when an event 
occurred involving Ms Dudley’s husband which, it is clear on the evidence, was a 
watershed moment for the Applicant, the LGH, for many in the ORS and in the 
Applicant’s employment relationship with the senior LGH officials with whom she 
dealt.  Prior to Mr Dudley’s emergency admission, and subsequent surgery in the LGH 
ORS, Ms Dudley’s service seems to have been uneventful and unremarked. 

 
[38] Several witnesses recall the Applicant prior to ‘the troubles’ set out below as always 

conducting herself ‘by the book’, but otherwise as a competent, un-noteworthy 
member of the ORS nursing corps.  The evidence in a general way discloses a 
professional cadre of specialist operating theatre nurses, proud of their standards 
and there is nothing to suggest the Applicant was not (pre-January 2012) to be 
counted in their number. 

 
[39] Insofar as Ms Dudley forming part of the LGH ORS group in a social sense, there is 

broad support in the evidence for Ms Dudley as enjoying the company of her 
colleagues and participating, as the occasion arose, in limited work-related social 
gatherings.  Some of this participation will shortly be seen as relevant, as the 
Applicant’s relationship with her ORS, and previously ANMF colleague, Ms Sonia 
Mackenzie, falls for consideration. 

 
Mr Dudley’s admission to the ORS 

 
[40] It is unfortunately the case that following Mr Dudley’s emergency admission and 

surgical treatment at the LGH, much of the harmonious working relations within the 
ORS, certainly insofar as Ms Dudley was concerned, were to alter in a decidedly 
negative fashion.  To make some sense of the post January 2012 narrative now to 
follow, and to appreciate its various developments, it is necessary to say something, 



rather than nothing, about the cause of the change in the Applicant’s demeanour in 
relation to her fellow ORS nurses and doctors, her approach to her duties and the 
altered relationship with the authority figures within the LGH.  The cause of the 
change was to be found in Mr Dudley’s admission to the LGH ORS for urgent 
treatment.  

 
[41] It is sufficient to note that the cause of Mr Dudley’s attendance for immediate surgical 

intervention in January 2012 was of a most unusual and private nature.  In my view 
the evidence overall reflects that the humiliation subsequently felt by Ms Dudley 
infused her professional life so thoroughly that, over time, the many events which 
followed, led to her alienation from her peers and even her work ‘friends’. The 
evidence discloses that the Applicant’s approach to the surgical work of the ORS, and 
those working in the ORS, changed in large measure.   Ultimately this continuum of 
events saw her leading participation in a spiral of disputatious behaviour which led 
to the THS commencing review of her conduct, proposed sanction, many complaints 
and counter complaints, further inquiry, suspension with and without pay, warnings 
from a range of authorities, yet further independent investigation, then final review 
and ultimate dismissal. 

 
[42] The Applicant’s case, in entirely repudiating any blame for events sought to be 

described in summary in the previous paragraphs, emphasised, for example, a 
‘disgraceful voyeurism’ by a fellow ORS RN attaching to Mr Dudley’s admission, and 
to gossiping and teasing of her subsequently. The Applicant’s case also dealt with 
assertions of unsound patient procedures and record keeping, together with a series 
of breaches of the proper treatment of private patients in the ORS - some of which, 
through Ms Dudley’s most active oversight, were reported to the Australian Health 
Practitioners Regulation Agency (AHPRA) and to the LGH authorities.  

 
[43] While the complaints were given in Mr Dudley’s name it was clear, and acknowledged 

by Ms Dudley, that they were compiled with her active participation; so much so that 
it was arranged with AHPRA that dealings as to Mr Dudley’s concerns could be 
furthered by dealings direct between that body and Ms Dudley. The evidence 
frequently reflected that Ms Dudley, insofar as the RNs in the ORS were concerned, 
distinguished between her role in the Dudley’s AHPRA complaints and her husband 
as  complainant - seeking to rebut the reactions of her colleagues by denying that 
she had reported them.  The Applicant will be seen to contend her treatment at the 
hands of her former friends and once convivial workmates, reduced to ‘mobbing’, a 
term frequently employed by the Applicant, which I have taken to refer to 
sanctionable group ostracisation and bastardisation. 

 
The relevant parts of the case 

 
[44] While an appreciation of the complex narrative which was disclosed during the 

hearing of the case is relevant to form an overall understanding of the events so 
affecting the parties, not all the events which have occurred are relevant, in a 
determinative sense, to the Application.  Given the varying matters in dispute 
between the Applicant and the Respondent it is not necessary for the Commission to 
come to a decided view as to who was in the ‘right’, in some fracas, or as to what a 
party to the various grievances should or should not have done, or as to the proper 
policy or procedure to regulate private patient admission for surgery.  The 
Commission is, however, able to take close notice of how LGH staff conducted 
themselves. 

 
[45] Although the various warnings which the Applicant received relate to particular 

events during Ms Dudley’s employment, not directly part of ‘the termination dispute’, 
it will be seen that in both parties’ cases evidence and submissions dealt with aspects 
of the employment not directly referable to the transmission of the Mackenzie text 
which gave rise to the termination.  While, as has been noted, lenience was shown 
as to the admissibility of some of the evidence given, it was my view that parts of 



the peripheral material could be said to be relevant in the event that the Application 
succeeded and it was necessary to consider remedy.  As is likely to be the case in 
many judicial and quasi-judicial proceedings, the hearing officer will, on occasion, 
have regard for all the evidence, even that within the outer boundary of relevance 
as much contributes to the formulation of an objective opinion of the disputants and, 
not infrequently, contributes to one’s findings as to the credit of individuals.  

 
[46] Close attention has been given to the totality of material put, however for reasons of 

practicality I have particularly focused on that part of the chronology leading up to 
the termination.  Where close attention is given to aspects of earlier controversy, 
including by reference to the evidence, such attention is primarily directed to two 
ends.  The first is to assist in an assessment of credit and the second is to aide in 
any evaluation of the practicability of reinstatement, should that prove necessary. 

 
The Applicant’s submission 

 
[47] Ms Dudley advised that she had been employed as an RN at the LGH ORS since 2008, 

on a permanent part-time basis. 
 

[48] Where, in the Commission’s forms, an applicant is requested to “…explain the facts 
and circumstances that gave rise to your application.” (Part G of the Application) the 
Applicant responded; 

 
“The Applicant was terminated for allegedly breaching the State Service 
Code of Conduct. 
 
The Applicant sent a text message to a colleague and friend.  Following 
an ED5 investigation the Applicant was terminated for matters that were 
not raised in the ED5 notice, were not findings made by the ED5 
investigation, and arose following completion of the investigation. 
 
The Applicant had no opportunity to respond to any of those matters but 
was terminated nonetheless.” (s.29(1A) Application, 28 October 2016, 
CB 1-4) 

 
[49] Mr Cameron’s written “Substantive Submissions”, attached to the s.29 (1A)(1) 

Application of 28 October contended that the termination was unfair and invalid in 
that it did not meet the requirements of either the State Service Act 2000 (the SS 
Act) and the Act, Employment Direction No. 5, Procedures for the Investigation and 
Determination of whether an Employee has Breached the Code of Conduct (hereafter 
‘ED5’), or accord with the principles of natural justice. (CB 6) 

 
[50] Relying on sections 7, 10 and 44 of the SS Act, it was put that the Applicant had “not 

provided a fair workplace, did not provide for input from the Applicant, and did not 
provide procedural fairness to the Applicant.” (Applicant’s submissions, CB 3) 

 
[51] The Respondent was said to be in breach of ED5, for failing to comply with three 

aspects of Clause 10 of that Determination, in that it had not 
 

- advised the Applicant of the reason for the Determination; 
- advised the reasons for the sanction imposed; 
- had not provided sufficient detail in the reasons for its determination to enable Ms 
Dudley to ascertain the facts found and those arguments accepted or rejected. 

 
[52] In contending also that the determination of the decision maker was ‘inconsistent’, it 

was put that the principles of procedural fairness had not been given effect and 
various ‘Rules’, said to be recognised, were set out, together with an AHPRA Practice 
Note. 

 



[53] It was argued that the Applicant did not have “an opportunity to be heard in relation 
to the allegations as set out before her employment was terminated.” (CB 11, 
“Substantive Submissions”, page 7, paragraph 15) 

 
[54] It was said that, although the Applicant participated in the investigation and was 

responsive to the Investigator’s report, there was not an opportunity “of addressing 
the decision maker directly.” (Substantive Submissions”, page 7, paragraph 16, CB 
11)  Because the Applicant was unable to address some of the matters taken into 
account by the decision maker, “the whole process (was) void.” (Substantive 
Submissions, page 8, paragraphs 17/18, CB 12) 

 
[55] The Respondent was said to be biased against the Applicant as reflected in the 5 July 

2016 communication of the LGH Chief Executive, Dr Alcorn, having referred to Ms 
Dudley as ‘aggressive, belligerent, and confronting in nature’, as he observed, that, 
“You appear unable to receive or accept reasonable responses to your enquiries.” 
(quoted from “Substantive Submissions”, page 8, paragraph 20, CB 12) 

 
[56] It was emphasised in the Applicant’s submissions that Dr Alcorn had formed his 

opinion without having had the benefit of meeting Ms Dudley in person, which was 
asserted as being contrary to the policies of the Respondent.  The Applicant argued 
that Dr Alcorn’s opinion was formed in circumstances where it was “denied that any 
correspondence from the Applicant to Dr Alcorn was disrespectful, aggressive or 
belligerent and Dr Alcorn had never identified any aspects of Ms Dudley’s 
correspondence as being of that character. (“Substantive Submissions”, page 8, 
paragraph 20, CB 12) 

 
[57] Dr Alcorn’s bias against Ms Dudley was said to be further evidenced by reference 

being made in the CEO’s 5 August 2016 correspondence to Ms Dudley to matters 
arising earlier in Ms Dudley’s employment (attached to the Substantive Submissions 
marked B, CB 24). 

 
Dr Alcorn’s alleged errors of inclusion 

 
[58] The exceptions taken to Dr Alcorn’s inclusions were given as; 

 
• Reference to previous CEO Mr Kirwan’s direction of 9 September 2013 to Ms 

Dudley which related to an earlier ED5, said to have been ‘dealt with’ by the 
Commission in RO14 and RO17 and which rulings were said to favour Ms 
Dudley. (“Substantive Submissions” page 8, paragraph 21a, CB 12) 

 
• Reference to a direction to the Applicant, given by Mr Kiran on 24 December 

2013 in relation to a previous ED5 (as above) in which the Commission had 
ruled similarly. (“Substantive Submissions”, page 9, paragraph 21c, CB 13) 

 
[59] It was put that a bias was evident in the treatment given to Ms Dudley by Dr Alcorn’s 

references to ‘inappropriate’ matters in his decision to initiate an ED5 investigation 
into the conduct of the Applicant.  This was because the matters, once having been 
concluded, should not be amongst the considerations available to the Employer. (loc 
cit) 

 
[60] Because Dr Alcorn was said to have again relied upon these matters, which did not 

relate to the sending of the text message to Ms Mackenzie, the despatch of which 
was the cause of the final ED5 investigation, a bias was said to again be evident in 
the actions of the Employer. 

 
[61] This objectionable approach was instanced in greater detail by the Applicant, in that 

in the letter of termination of 27 October 2016 under the heading ‘Sanction’, when 
the reasons for the termination were given, Dr Alcorn referred to “the repeated 



nature of your conduct” whereas the ED5 was in relation to an isolated incident.” 
(“Substantive Submissions”, page 9, paragraph 23, CB 13, emphasis original) 

 
[62] The Applicant’s submission stressed that, in addition to references to the Mackenzie 

SMS, Dr Alcorn had made reference to Ms Dudley’s ‘repeated inappropriate 
behaviour’, and had referred to an earlier ‘unrelated’ Commission matter determined 
some 15 months beforehand (ibid, paragraph 23a, CB 13), directions issued by a 
former LGH CEO in a Commission matter determined some 14 months beforehand, 
and Directions issued by Ms Purse and which were found by the ED5 Investigator as 
not having been breached by Ms Dudley. (ibid, paragraph 23b and c, CB 13). 

 
[63] The case for Ms Dudley contended that Dr Alcorn’s decision was based on extraneous 

matters, employee claims said to be unsubstantiated which centred on concern as 
“to their work, health and safety which included fear of retribution and specifically 
retribution via text message” in circumstances where such fears/concerns were (at 
dismissal) before the Commission in RO38” and were said to have nothing to do with 
the ED5 upon which the decision maker was meant to base their decision. (ibid, page 
10, paragraph 24 CB 14) 

 
Dr Alcorn’s alleged errors of exclusion 

 
[64] It was put that Dr Alcorn did not take into account aspects of the Applicant’s response 

to the ED5.  These included; 
 

• contradiction in the Investigator’s evidence; 
• misinterpretation of policies and procedures; 
• a lack of substantiating and corroborating evidence within the report; 
• not interviewing relevant parties; and 
• a “preponderance” of opinion over evidence in many areas of the 

Investigator’s Report. (ibid, paragraph 27, CB 14) 
 

[65] The submission of the Applicant was that Dr Alcorn had taken into account the 
opinions of staff made in relation to RO38, which, it was repeatedly stressed, was 
“yet to be determined and is currently before the Commission.” (ibid, paragraph 28, 
CB 14) 

 
[66] Attention was drawn in Mr Cameron’s initial written submissions, to a similarity in 

the comments made by employees in what was termed the “original ED5, (RO14 and 
RO17 of 2014-2015) which were dismissed by DP Wells in her decision.” (ibid, page 
18, paragraph 28, CB 15) 

 
[67] In criticising the Respondent’s decision, it was suggested that through the lengthy 

process of Ms Dudley’s actions, management of the LGH was inactive, reflected 
defective administration and failed to address issues.  The submission was stressed 
that it was unreasonable for the employment in question to be terminated on the 
basis of a single text message.  It was put as beyond a reasonable decision-maker 
to regard a private text message, passed between friends, out of hours, on private 
mobile ‘phones and unrelated to work, but rather, relating to ‘personal and union 
matters’, as constituting a case where an employee did not act ‘with care and 
diligence in the course of State Service employment.  Such a decision was said to be 
‘ludicrous’. (ibid, page 11, paragraph 29c, CB 15) 

 
[68] In relation to the Act, it was argued that there was not a valid reason for the 

termination.  It was noted that an ED5 investigation was carried out by an 
investigation body (LKA Group) external to the LGH and a copy of the report, Ms 
Siggins’ Report, (Annexure C to the Application) provided to the Applicant.  The 
Applicant had been afforded the opportunity and had provided two written responses 
to the Investigator (Annexure D to the Application) and provided a further written 
response to the Respondent. (Attachment E to the Application) 



 
[69] The challenges made by the Applicant to the findings of the Investigator (Ms Siggins) 

included; 
 

• that there was no “actual complaint”; 
• inconsistencies were said to exist in the statement of the ‘alleged 

complainant’; 
• a lack of actual evidence;  
• “Misinterpretation of policies and procedures and their application to the 

alleged incident.” (“Substantive Submissions”, page 12, paragraph 38d, CB 
16); 

• possible witness coaching; 
• that information was disclosed to the Investigator without advising the 

Applicant; 
• reference to irrelevancies; 
• a lack of corroborative evidence; 
• relevant parties not interviewed; 
• a preponderance of opinion over evidence. (“Substantive Submissions”, page 

12, paragraph 38a-j, CB 16) 
 

[70] It was contended as to the text message and the issues raised by the LGH to the 
Investigator that there did not exist a valid reason for termination and that the 
termination was disproportionate and not in accord with s.30(7) of the Act requiring 
the employee be given an opportunity to respond to allegations made. 

 
The alleged natural justice error 

 
[71] It was submitted that s.30(7) was breached by the Respondent not giving Ms Dudley 

an opportunity to reply to matters referred to and used in justifying the termination.  
These matters referred to, and which the LGH sought to justify the termination by 
reference to, were given as, “repeated inappropriate behaviour, work health and 
safety concerns, AHPRA’s caution, the Applicant’s lack of responsibility, persistent 
frustration of the employment contract and irrecoverable breakdown in the 
employment relationship.” (ibid, page 13, paragraph 42, CB 17) 

 
[72] It followed that the action of the Respondent did not permit a further response from 

the Applicant, thereby rendering the decision unfair.  The remedy sought was 
reinstatement with full continuity to her position in the ORS at LGH “without loss of 
salary, continuity of employment, or entitlements.” (ibid”, page 13, paragraph 48, 
CB 17) 

 
[73] It was noted that there is a dearth of alternative opportunity within the Applicant’s 

specialty area, particularly in Launceston.  In the interests of completeness it can be 
noted that nothing was put by the Applicant in relation to mitigation, the s.30(13) 
point, and nothing was made of this by the Respondent. 

 
The 2016 background 

 
[74] Attached to the Applicant’s initial written submissions were a range of exhibits 

including the correspondence of Dr Alcorn of 5 July 2016, which dealt with a grievance 
originally lodged by Ms Dudley on 15 April 2016.  Dr Alcorn had responded to the 15 
April 2016 grievance on 4 May 2016 only to then have a written request, by way of 
return, from Ms Dudley of 11 May 2016, seeking that Dr Alcorn “undertake an internal 
review” of his 4 May 2016 determination. 

 
[75] In Dr Alcorn’s reply of 28 June 2016, some nine points were made in response to the 

17 points said by the Respondent to have been raised by the Applicant in her 11 May 
correspondence.  Dr Alcorn concluded his 28 June letter with the statement that he, 
as CEO, considered the matter closed. 



 
[76] The correspondence issuing from Ms Dudley and Dr Alcorn does not merely represent 

the exchange of opposing communications.  Rather, it sets out a record of the 
broadened controversies that came into existence between the Applicant and the 
Respondent.  It reflects the many issues said to divide the parties and to which each 
took exception.  Not all the matters raised are of equal importance, some reflect the 
actions of individuals in authority at LGH; some to notifications and to dealings with 
AHPRA; to policies said to exist and to have been misapplied and, in one important 
respect, to not exist; to the Applicant’s unending requests for the provision of policy 
material; the motives of LGH staff; to the nature of the relationship between the 
Applicant and the Respondent and, in a decidedly truncated list, the actions of an HR 
official of the Hospital in a position, as was consistently alluded to, to adversely affect 
the Applicant’s interests. 

 
22 March 2017 submissions of the Applicant 

 
[77] On 22 March 2017 Ms Dudley provided a further written ‘Summary’ (CB 109).  The 

‘Summary’ set out the review of her employment concluded by Mr Cumming in May 
2014 further to an earlier ED5 (the first ED5 Investigation). The review as to the first 
ED5 investigation found that Ms Dudley had no case to answer as to the matters 
raised.  Notwithstanding that, and as alluded to above, the Respondent’s then CEO, 
Mr Kirwin, determined that Ms Dudley’s conduct (having intervened during the 
performance of emergency caesarian surgery) warranted a formal Reprimand and 
observing there was a sound basis for doing so, determined to transfer Ms Dudley 
from the ORS to another ward at the LGH, but determining to maintain an allowance 
received by Ms Dudley for 12 months. 

 
[78] Ms Dudley’s outline refers to the proceedings conducted in the Commission resulting 

in the decision of DP Wells of 8 May 2015 in RO14 and RO17 - 2014/15 in which, 
inter alia, the sanctions of Mr Kirwin were revoked and the THS required to return Ms 
Dudley to the ORS within 14 days of the decision.  A relevant element of the Deputy 
President’s decision will be considered further below. 

 
[79] The summary of events records that the Applicant was subsequently advised by the 

Executive Director of Nursing (EDON) Ms Helen Bryan and the Director of Human 
Resources, Ms Rebecca Howe, that Occupational Health and Safety concerns existed 
such that Ms Dudley was not be to returned to the ORS.  On 1 June 2015 the 
‘Summary’ records; 

 
• that a fresh application was made to the Commission by the Applicant seeking 

that the THS be required to give effect to the 8 May 2015 Decision of DP Wells 
(RO38 of 2015); 

• that a ‘Restorative Justice’ process was instituted by the THS which ‘fell over’, 
notwithstanding Ms Dudley’s willingness to participate, because “no other 
staff were willing to participate.” (Summary of Applicant, page 2, paragraph 
8, CB 110) 

• that a Work Health and Safety (WH and S) investigation was ‘instigated’ (the 
McCarthy Report).  As part of this WH and S review in January 2016 Ms Dudley 
was provided with documents including a letter from Ms Sonia Mackenzie as 
ANMF workplace representative, to THS management referring to the fact that 
numerous staff were opposed to Ms Dudley’s return to the workplace.  Also 
included was a ‘private union email offering advice to Ms Dudley’. (‘Summary’, 
page 2, paragraph 9, CB 110) 

 
[80] The ‘Summary’ then set out a version of the chronology of events which followed the 

Applicant sending the Mackenzie text on 31 July 2016, namely that an ED5 
investigation (the second ED5 Investigation) commenced by Ms Dudley being advised 
of an alleged breach of the State Service Code of Conduct in relation to the 31 July 
text message to Ms Mackenzie.  It is also recorded in the ‘Summary’ that ‘additional’ 



matters were raised during the second investigation which “did not form part of the 
original complaint or reasons given for initiating an ED5.” (‘Summary’, page 2, 
paragraph 11, CB 110)  It was such matters that Dr Alcorn relied upon which 
contributed to the unfair decision to terminate. (‘Summary’, ibid) 

 
[81] In brief review, the ‘Summary’ also disclosed; 

 
• that Ms Dudley provided a written reply to the Report of the Investigator (Ms 

Siggins) upon its 5 October 2016 receipt by the Applicant; 
• that in the RO38 proceedings, the THS was to provide its submissions and 

witness statements to the Commission by COB, 28 October 2016 but that the 
RO38 process, was obviated by Ms Dudley’s dismissal on  27 October 2016; 

• that s.30(7) of the Act had been offended; 
• that grounds other than those relying on the Mackenzie text had been relied 

on by Dr Alcorn; 
• that Ms Dudley could not have ‘persistently frustrated’ her contact of 

employment given that she had been on ‘paid stand down’ since 2013 and Dr 
Alcorn had not met her in person and had not commenced at THS North until 
February 2016 and could not have formed the view that she was ‘belligerent’. 
(CB 111) 

 
[82] Reliance was had in the Applicant’s ‘Summary’ to the May 2015 Decision of DP wells 

revoking the actions taken by Mr Kirwin, it being said that, “they were found to be 
baseless an (sic) unjustifiable…” (‘Summary’, page 3, paragraph 15, CB 111)  

 
[83] The THS was accused of having assembled a ‘grab bucket’ of issues to justify the 

termination, which the Applicant had not had the opportunity to defend. 
 

The Applicant’s further critique of Dr Alcorn 
 

[84] Dr Alcorn was criticised in his commentary as to the text message, for making ‘biased’ 
judgements as to there being no legitimate reason to send the 31 July text to Ms 
Mackenzie and that its ‘likely intention was to intimidate and harass’ Ms Mackenzie.  
It is put that Dr Alcorn could not reach such a view about the “intent of a text without 
personal knowledge of the parties, their history, friendship and private 
conversations.” (ibid, page 4, paragraph 20, CB 112) 

 
[85] The Summary continued, to deny ‘Harassment’ had or could have occurred as there 

is a single text message only;  a failure to reflect consideration, courtesy and 
collegiality is considered to lack substance as Dr Alcorn disregards the salutation, an 
invite to a ‘coffee catch-up’; that harassment cannot be shown as the SMS does not 
reflect ‘ongoing torment’; that the Workplace Protocol relied upon could not apply as 
the ‘text occurred in Private Time’; that the text’s harmful impact was not apparent 
initially; and the AHPRA caution relied on was ‘a minimal, non published sanction, 
now being taken out of context to support an unjust decision. (ibid, paragraph 21 a) 
to e), CB 112) 

 
[86] The Applicant contested Dr Alcorn’s view that termination was appropriate owing to 

the seriousness of the breach, Ms Dudley querying why such an act would be 
regarded as “more serious than stealing drugs, having inappropriate sexual relations 
or using bad language for example.” (ibid, paragraph 22, CB 112) 

 
[87] Ms Dudley’s submission was that Dr Alcorn’s reference to the repeated nature of her 

conduct was not in relation to ‘an isolated test (sic) message, subject of ED5, that 
she ought not be found to have failed to comply with a reasonable direction when no 
such finding was made by the ED5 Investigator; that Dr Alcorn was not able to rely 
on the impact of the text upon Ms Mackenzie when “no impact was divulged in initial 
email to HR and no evidence was provide (sic) to substantiate how the text impacted 
upon Mrs Mackenzie.” (ibid, paragraph 22 c), CB 112) 



 
[88] Similarly, criticisms were made in the following ‘Summary’ submissions which related 

to Dr Alcorn’s reasoning set out at paragraph 58 of his Witness Statement, (Exhibit 
R16, CB 150) – 

 
• Dr Alcorn’s fourth point as to termination read; “Ms Mackenzie being a Clinical 

Nurse Educator and a member of the ORS clinical leadership team would likely 
be required to provide Mrs Dudley with continuing professional education and 
direction.”   The Applicant’s responsive point was, “As educator Mrs Mackenzie 
feels unable to fulfil her role, which is a totally irrelevant reason to terminate 
another staff member’s employment.” (Exhibit D4, paragraph 22 d), CB 112); 

• that in relation to staff members’ apprehension of retribution from Ms Dudley, 
that other employees should not be aware of the matter; 

• that the Applicant’s failure to abide by the 5 July 2016 directive from Dr Alcorn 
related to Ms Dudley not raising grievances with him directly; 

• that as to her engaging in behaviour incompatible with her duty as an 
employee, no ‘Performance Management’ to address performance 
shortcomings was shown. (‘Summary’, Exhibit D4, page 4, paragraph 22 a) 
to g), CB 112) 

 
[89] Finally, the ‘Summary’ submission of 22 March 2017 relies on a denial of natural 

justice argument and that “Misinformation, rumour and innuendo have been 
permitted to fester in the workplace and the resulting Unfair Dismissal so that the 
dismissal is an example of poor management processes and procedures not being 
followed.” (ibid, page 4, paragraph 23, CB 112) 

 
[90] It was said that there had been no ‘actual evidence’ of inappropriate conduct by the 

Applicant and no effort to manage behaviour or conduct issues.  By way of contrast 
it was put that ‘everyone interviewed’ felt that the Applicant “was a very ‘good to 
excellent nurse’ - contrary to that which had been painted for Dr Alcorn.” (ibid, page 
4/5, paragraph 23, CB 112) 

 
The submissions of the Respondent 

 
[91] The THS submitted that the termination in question was not unfair “given that the 

Applicant’s pattern of behaviour over a sustained period caused an irretrievable 
breakdown in the employment relationship ship.” (Exhibit R3, page 1 paragraph 1, 
CB 129) 

 
[92] The Employer’s perspective, essentially the reverse of that of the Applicant, was that 

following Mr Dudley’s admission to the LGH “in sensitive and embarrassing 
circumstances” it meant Ms Dudley’s “implacable perception that her work colleagues 
widely gossiped and acted insensitively (which) led to the Applicant losing trust and 
confidence in her colleagues.” (ibid, paragraph 2, CB 129) 

 
[93] The consequence in the Respondent’s view was that Ms Dudley had adopted a 

‘crusade’ like role in repeatedly challenging the process of the LGH in relation to 
issues including patient privacy and private patient consent, in a fashion which was 
to the detriment of the LGH’s effective and efficient care of its surgical patients.  It 
was put that part of Ms Dudley’s changed approach was to see her adopt a “strict 
work to rule approach” in her dealings with LGH colleagues, which approach resulted 
in a hostile work environment. (ibid, paragraphs 3 a) and b), CB 129) 

 
[94] Given as similarly important were two further performance problems identified by 

the Respondent; first, that Ms Dudley had made persistent, serious and disrespectful 
complaints against colleagues which were without merit and which both affected the 
wellbeing of those employees and led to the destruction of any prospect of there 
being a trusting and cooperative relationship with those employees and the Applicant 
in the future.  The further matter as to Ms Dudley’s performance was the Applicant’s 



refusal to accept and ‘move on’ from her workplace issues and grievances “other 
than the Applicant being proved ‘right’ and those she is in conflict with being proved 
‘wrong’, with no consideration of maintaining a harmonious work environment.” (ibid, 
paragraph 3 (d), CB 130) 

 
[95] In a general sense the submission of the Respondent was that these factors and most 

particularly the Applicant’s failure to appreciate the pattern of behaviour which had 
developed and its affect on the workforce, combined to negatively affect the 
performance of the workplace and constituted ‘a real safety risk’ to the Applicant’s 
wellbeing, the workforce involved and had “the potential to compromise patient 
care.” (ibid, page 2, paragraph 4, CB 130) 

 
[96] The Respondent adverted to the safety sensitive environment of the LGH ORS where 

the staff worked in roles said to be ‘inherently stressful’.  It followed for the 
Respondent that while the objectionable text message sent to Ms Mackenzie provided 
a valid reason within the meaning of s.30(5), the breakdown in the relationship, 
considered alone, also satisfied s.30(5) and served to deny reinstatement should the 
Commission not accept the primary submission. (ibid, page 2, paragraphs 5 and 6, 
CB 130) 

 
Legal principles relied upon 

 
[97] The Respondent stressed that for the Applicant to be entitled to a remedy, the onus 

of establishing that the employment had been unfairly terminated was for Ms Dudley 
to discharge.  In this consideration the Commission was required to take into account 
whether there was a valid reason connected to the Applicant’s conduct or 
performance and whether the Applicant was informed of these reasons and had been 
given an opportunity to respond. (ibid, page 2, paragraph 7, CB 1130) 

 
The State Service Code of Conduct 

 
[98] In terminating Ms Dudley’s employment by his correspondence of 27 October 2016 

(Attachment DA7 to Exhibit R16) it will be seen that Dr Alcorn commenced by 
addressing the allegation previously made, that Ms Dudley may have breached the 
State Service Code of Conduct by sending the text message to Ms Mackenzie on 31 
July 2016. (see Annexure DA7 to Dr Alcorn’s Witness Statement, Exhibit R16, CB 
179) 

 
[99] Attention was drawn to the State Service Code of Conduct and the Employer’s 

reliance upon those parts of the Code set out in sub-sections 9 (2)(3) and (6) of the 
SS Act. The relevant sub-sections are: 

 
“(2) An employee must act with care and diligence in the course of State 
Service employment; 
 
(3) An employee, when acting in the course of State Service 
employment, must treat everyone with respect and without harassment, 
victimisation or discrimination; 
 
(6) An employee must comply with any standing orders made under 
section 34(2) and with any lawful and reasonable direction given by a 
person having authority to give the direction.” 

 
[100] Reliance was also had for s.10 of the SS Act providing that termination of 

employment was capable of being applied to an employee having breached the Code 
of Conduct (subject to ss.44 and 45).  Where a breach of s.9 of the SS Act is made 
out, “there is a valid reason for dismissal within the meaning of s.30(3) of the Act.” 
(Respondent’s Submissions, Exhibit R3, page 3, paragraph 11, CB 131)   

 



S.10 of the SS Act is in the following terms; 
 

“10. Breaches of Code of Conduct 
 

(1) The Minister may impose one or more of the following sanctions 
on an employee who is found, under procedures established under 
subsection (3), to have breached the Code of Conduct: 

 
(a) counselling; 
(b) a reprimand; 
(c) deductions from salary by way of fine not exceeding 20 

penalty units; 
(d) reduction in salary within the range of salary applicable to 

the employee; 
(e) reassignment of duties; 
(f) reduction in classification; 
(g) termination of employment in accordance with section 44 or 

45. 
 

(2) The Minister may delegate the power to impose any of the sanctions 
specified in subsection (1)(a) to (f). 

 
(3) The Employer is to establish procedures for the investigation and 
determination of whether an employee has breached the Code of 
Conduct. 

 
(4) The procedures referred to in subsection (3) - 

 
(h) are to afford procedural fairness in the determination of 

whether an employee has breached the code of Conduct; and 
(i) may be different for different categories of employees; and 
(j) may vary according to the circumstances of the alleged 

breach of the Code of Conduct. 
 

(5) An officer or an employee must not victimise, or discriminate against, 
another officer or employee because that officer or employee has 
reported breaches (or alleged breaches) of the Code of Conduct to the 
Employer, a Head of Agency or the Integrity Commissioner.” 

 
Employment Direction No. 5 

 
[101] Employment Direction No. 5 (ED5) or Procedures for the Investigation and 

Determination of whether an Employee has breached the Code of Conduct sets out 
the procedure for investigation and determination of breaches and for sanctions.  As 
ED5 ‘covers the field’, it was submitted that, where an employing state entity followed 
the requirements of ED5, there could, “be no suggestion that any finding, or a 
sanction based on that finding, was unlawful.”  It was submitted that the entire 
process, of the LHG from investigation to termination, was consistent with ED5. (ibid, 
page 3, paragraphs 13/14, CB 131) 

 
[102] Also relied upon, and said to have been breached by the Mackenzie text, was the 

THS Workplace Behaviour Protocol. More will be heard of the Protocol below. 
 

Was there a valid reason for termination? 
 

[103] The Respondent’s submission was that there existed a valid reason for Ms Dudley’s 
termination which arose from her conduct.  This reason was said to be sound, 
defensible and well-founded within the well established and frequently applied 



meaning given in Northrop J’s decision in Selvachandron v Peteron Plastics Pty Ltd 
(1995) 62 1R 371. (ibid, page 3, paragraph 15, CB 131) 

 
[104] The valid reason was said to be that contained within the 27 October 2016 

termination letter of Dr Alcorn (Attachment DA7 to Exhibit R16, CB 179)) which dealt 
with the 31 July 2016 text message Ms Dudley sent to an ORS RN, Ms Sonia 
Mackenzie (the Mackenzie text messag).  The submission of the Respondent was that 
the objectionable text message was of a derogatory, harassing and intimidating 
nature.  The message was described as representing a breach of s.9(2) of the SS Act 
which provides, under the heading, The State Service Code of Conduct, “(2) An 
employee must act with care and diligence in the course of State Service 
employment” and s.9(3) of the SS Act.  This was because, inter alia, the Mackenzie 
text message was disrespectful.  The action of sending the objectionable Mackenzie 
text was said to breach the s.9(3) requirement that; “(3) An employee, when acting 
in the course of State Service employment, must treat everyone with respect and 
without harassment, victimisation or discrimination.” (Exhibit R3, Respondent’s 
response, paragraph 10, page 3, CB 131) 

 
[105] Further, it was put that the action of authoring and sending the Mackenzie text 

message represented a breach of s.9(6) of the SS Act which required “(6) An 
employee must comply with standing orders made under s.34(2) and with any lawful 
and reasonable direction given by a person having authority to give the direction.” 
(ibid, paragraph 10, CB 130/131) 

 
[106] The Respondent’s submission also drew attention to s.10 of the SS Act providing that 

a breach of the Code of Conduct could be a valid reason for termination. This occurs 
when an employee is found, under procedures established under sub-section (3), to 
have breached the Code of Conduct.  In such event the sanction capable of being 
imposed included (subject to ss.44 and 45 of the SS Act) termination of employment. 
(SS Act, s.10(1)(g))  

 
[107] Relevant to the THS Workplace Behaviour Procedure, the Mackenzie text message 

represented a breach of the definition of ‘Respectful Behaviour’ as it did not 
demonstrate consideration, courtesy and collegiality. (Exhibit R3, Respondent’s 
response page 4, paragraph 18, CB 132) 

 
[108] Contrary to the submission of the Applicant, the THS contended that the Mackenzie 

text message was sufficiently connected to State Service employment to satisfy s.9 
of the SS Act and fall properly within the reach of the Code of Conduct and the 
interests of the THS.  This was because it was not a communication between friends 
and the content of the SMS message pertained to Ms Mackenzie’s role within the 
Respondent.  Additionally, the Respondent’s case noted that the Applicant had 
previously contended that the SMS message was an enquiry made by an ANMF 
member to an ANMF job representative ‘in her capacity as such’. (ibid, page 4, 
paragraph 20, CB 132) 

 
[109] The conduct of Ms Dudley in transmitting the Mackenzie text message was also a 

breach, according to the Respondent’s submission, of a lawful direction issued by the 
THS CEO Dr Alcorn on 5 July 2016.  Breaching Dr Alcorn’s Direction was described 
as a breach of s.9(6) of the SS Act. (ibid, page 4, paragraph 21, CB 312) 

 
[110] As to procedural fairness, the Respondent’s case was that the investigation conducted 

into the conduct of Ms Dudley in transmitting the Mackenzie text message was 
“thorough and procedurally fair.” (ibid, page 4, paragraph 22, CB 132)  The 
Commission was reminded that the Applicant provided multiple written responses to 
the Investigator (Ms Siggins) after declining to be interviewed.  The responses of the 
Applicant were considered by both the Investigator and by Dr Alcorn in coming to his 
conclusion. (ibid, page 4, paragraph 22, CB 132) 

 



[111] The findings made by Investigator Siggins were said to be reasonably open to her 
and it followed that it was appropriate for Dr Alcorn to adopt the findings set out in 
the report. (ibid, page 4, paragraph 23, CB 132) 

 
[112] The question of gauging the seriousness of the Applicant’s conduct in sending the 

Mackenzie text message was necessarily “considered in light of the reasonably 
foreseeable impact upon the recipient…and in the context of the Applicant’s past 
behaviour.” That behaviour was given in the termination letter of 27 October 2016 
as including; 

 
• the lack of candour and transparency on the part of Ms Dudley; 
• that in Ms Dudley’s written submission to the Investigator of 16 September 

2016 the Applicant’s response had been that no evidence had been provided 
to prove that she had sent the text message; 

• the Applicant’s assertion that the text message was friendly (Applicant’s 
submissions, paragraph 40) and/or a good faith enquiry made to a union 
representative. (ibid, pages 4 and 5, paragraph 24(a)(i) and (ii), CB 132/133) 

 
Previous warnings 

 
[113] The Respondent’s submissions highlighted that Ms Dudley had been the subject of 

numerous warnings as to her contact and dealings with other staff.  These included 
a warning from DP Wells in an earlier case, from AHPRA to Ms Dudley, and earlier 
directions to Ms Dudley (set out at pages 4 and 5 of the Letter of Termination of 27 
October) to not contact participants of ongoing workplace investigations and other 
specified employees. 

 
[114] It was submitted that these previous warnings “arose out of similar messages sent 

to other employees of the Respondent in connection with workplace investigations, 
e.g. RNs Kate Taylor and Ali Roach and that Ms Dudley has shown a total absence of 
remorse or contrition for the impact of her behaviour on those affected, including Ms 
Taylor, Ms Roach and Ms Mackenzie.” (ibid, page 5, paragraph 24 (b), (c) and (d), 
CB 133) 

 
[115] The Respondent replied to a point repeated several times by Ms Dudley, to wit, that 

there was an absence of an actual complaint from Ms Mackenzie such that there could 
not be a valid reason in the fact of the SMS message.  The contention of the THS was 
that this proposition was misconceived and given the authority constituted by Pangas 
v The Minister administering the State Service Act 2000 (Pangas), (T14145 of 2014 
[56-57] that;  

 
[116] “The ED5 process does not require a ‘complainant’ in the normal sense of that word.  

The Secretary is charged with the appointment of an investigator and bringing the 
allegations to the attention of the Respondent.  How these matters come to the 
attention of the Head of Agency is not material…To accept the Applicant’s contention 
would render ED5 largely inoperable in that the Secretary would be precluded from 
initiating an investigation.” (ibid, pages 5/6, paragraph 26, CB 134) 

 
[117] It was put that in any event, Ms Mackenzie had notified Mr Bellinger as the HR 

representative of the THS, “because she was aggrieved by it so adequate action could 
be taken.” (ibid, page 6, paragraph 27, CB 134) 

 
Procedural fairness - the Respondent’s view 

 
[118] The Respondent’s submissions dealt with the claim made by the Applicant that 

s.30(7) of the Act had been breached by Ms Dudley not having an opportunity to 
respond to matters contained in the letter of termination before the termination was 
effected. 

 



[119] It was submitted that “this is not required for the section (s.30(7)) to be complied 
with.”   The Applicant was advised by Dr Alcorn by means of the 5 August 2016 letter 
of; 

 
• the alleged breach of the Code of Conduct constituted by the Mackenzie text 

message; 
• Ms Dudley’s capacity to respond to the Investigator’s report in writing or 

otherwise; and 
• that dismissal was a potential outcome in the event a breach to be 

established. (ibid, page 6, paragraph 30, CB 134)   
 

[120] The Respondent drew some parallel with the process approved of in Pangas, in that 
Ms Dudley was provided with a copy of the report of the Investigator and given an 
opportunity to respond. 

 
Was there adequate procedural fairness? 

 
[121] In submitting an affirmative answer to this question, the Respondent relied upon the 

authorities referred to with approval in Pangas, particularly the decision of Porter J 
in Peruan v Frawley [2011] TASSC 27.  Considered by Porter J (and here relied upon) 
were, first, the view expressed in Ainsworth v Criminal Justice Commission ((1992) 
175 CLR 578) by Mason CJ, Dawson and Toohey JJ, to the effect that where a decision 
making process involves various steps or stages, if before a determination is made 
with finality, the process, viewed in its entirety entails procedural fairness there will 
be no procedural shortcoming.  Second, was the decision adopting the reasoning of 
the Chief Justice and Dawson and Toohey JJ. by Tamberlin J when, in Phan v Kelly 
((2007) 158 FCR at [39]), his Honour said, again in reference to a staged statutory 
procedure, “in addition to considering the availability of procedural fairness at each 
stage it is necessary to take into account the statutory scheme as a whole insofar as 
it establishes a framework directed at achieving procedural fairness.”  

 
[122] It followed, in the Respondent’s submission that, as in the similar circumstances of 

Pangas, the decision making process in this case, when considered in the overall, 
entailed procedural fairness because: 

 
• the Investigator appointed was impartial; 
• the Applicant was advised of the substance of the allegations, an outline of 

possible sanctions, including termination of employment, should the Code be 
considered to have been breached; 

• the Applicant was presented with the opportunity to be interviewed (declined 
by Ms Dudley) and to provide material, which opportunity was taken up by 
the Applicant providing two written responses; 

• the Applicant was provided with the Investigator’s Report and a further 
opportunity to respond.  “She chose not to request a meeting with Dr Alcorn 
as part of her response but provided a written response dated 20 October 
2016.” (ibid, page 7, paragraph 35 (a), (b), (c) and (d) CB 135) 

• Dr Alcorn was entitled to conclude on the basis of the Report that, on the 
balance of probabilities, there was evidence to ground a breach or breaches 
as alleged; 

• It was further submitted that there was no basis upon which Dr Alcorn could 
be held as required to meet and interview the Applicant prior to his 
determination. (ibid, page 8, sub-paragraphs 34(e) and (f) CB 136) 

 
[123] There was said to be no matter disclosed in the Applicant’s filed Outline of 

Submissions or Witness Statement which differs from that which had already been 
put to the THS before the termination “or that would suggest a potentially different 
outcome in terms of finding no breach of the Code of Conduct or termination of 
employment.” (ibid, page 8, paragraph 35, CB 136) In putting the Respondent’s 
closing argument Mr Collinson acknowledged that Dr Alcorn’s instrument of 



termination had raised aspects of the Applicant’s behaviour not specified in the 
reference to Ms Siggins, but that, taken overall, the previous arguments should be 
found to have application, that is, that overall there had been procedural fairness 
afforded to Ms Dudley.  

 
Where the termination is not unfair and reinstatement not an appropriate remedy 

 
[124] The Respondent’s written submissions dealt with the operation of s.30(9), so that 

where a termination was considered by the Commission to be unfair, the principal 
remedy is reinstatement or re-employment.  It was put for the Respondent that; 
‘Section 30(10) provides that where the Commission considers reinstatement to be 
impracticable, compensation should be ordered.” (ibid, paragraph 36, CB 136)  [I 
have taken the latter portion of this submission to be a slip, as it is clear on a plain 
reading of s.30(10) that in the circumstance there considered, “The Commission may 
order compensation…” (emphasis mine)] 

 
[125] The Respondent’s submission was, were the Commission to find that Ms Dudley’s 

termination was unfair, that reinstatement was impracticable as reinstatement would 
‘undeniably’ cause the THS unacceptable problems and negatively affect productivity 
and harmony, such that reinstatement would be impracticable within the meaning 
given by Chief Justice Wilcox in Nicholson v Heaven and Earth Gallery [1994] IRCA 
43, [1994] 57IR50. (ibid, paragraphs 38 and 39, CB 136) 

 
The irretrievable personal relationships within the ORS 

 
[126] The argument under this important rubric was that the interpersonal relationships 

between Ms Dudley and the ORS staff with whom she was required to work in close 
and cooperative contact, were damaged beyond repair.  The result was that the 
reinstatement of the Applicant was impracticable. (ibid, page 9, paragraphs 41-43, 
CB 137) 

 
[127] The Respondent relied upon authority from the Federal Commission that employees 

can “reasonably be expected to work harmoniously with one another and have regard 
to the sensitivities of other people in the workplace.” (Rothfield v Australian Bureau 
of Statistics [2003] Print PR927240, AIRC 97 at [87]) 

 
[128] The THS submitted the evidence showed that in light of the conduct of Ms Dudley, 

should there be a reinstatement, “communication between staff within the ORS would 
be stilted, challenging and in some cases, non-existent.” The effect upon the 
functioning within the ORS was given against such a proposal, with it postulated that 
the impact of a return to work could, in turn, affect the standard of care afforded 
patients. (ibid, page 9, paragraph 44, CB 137)  The Respondent’s submission as to 
the effect upon communications of the ORS and the possible impact upon patient 
care was supported by reference to the evidence of a range of RNs from the ORS and 
the Director of Surgery at the LGH. (See detailed citations at Footnotes, 9, iv, 11 and 
12, CB 137) 

 
LGH staff refusing to work with Ms Dudley 

 
[129] The evidence of a broad range of ORS staff was that they would not accept being 

rostered with the Applicant.  The reason generally given was the need for ‘hyper-
vigilance’ when going about their normal ORS duties and feeling that they ere being 
surveilled in their work. (See citations at FN 13, CB 137) 

 
[130] Rostering and allocation of staff within the ORS and within the sub-functions within 

the theatres was said, on the evidence, to require flexibility and consideration of 
factors such as the skill-mix of staff, which collaborative effort depended in turn on 
the surgery type to be performed, the patient’s condition and the experience level of 
the staff members. (ibid, page 10, paragraph 47, CB 138) 



 
[131] It was highlighted by the THS that the “extent and widespread nature of the concerns 

from surgeons and nurses of varying seniority and specialties” were such as to impact 
upon the LGH’s capacity to meet its operational obligations to provide health care to 
the public.  The direct implication was that rostering the Applicant for duty in the 
ORS would create unacceptable rostering problems. (ibid, page 10, paragraphs 
48/49, CB 138) 

 
Trust and confidence - and its restoration 

 
[132] The consequence of these events for the Respondent was to result in; 

 
• a total loss of the Respondent’s trust and confidence in the Applicant; 
• that such an attitude in the Respondent was soundly and rationally based; 
• that the LGH has, on multiple occasions, given the Applicant an opportunity 

to demonstrate remorse and move towards restoring trust and confidence.  
The Applicant’s response was, “In many cases, she has denied that the 
conduct complained of occurred.  Had she shown some remorse for her 
actions, the outcome of the disciplinary action may have been different.” (ibid, 
page 10, paragraph 51, CB 138) 

• the consequence of these circumstances and behaviours meant that the 
Respondent could not, reasonably, be expected to accept that Ms Dudley 
“intends to change her behaviour in the future.  In this regard, the Applicant’s 
response has further destroyed the relationship of trust and  confidence.”  
Because trust and confidence are to be considered fundamental to the 
employment relationship, its loss meant that reinstatement was 
impracticable. (ibid, page 10, paragraph 53, CB 138) 

 
The Applicant’s reply 

 
[133] In her reply the Applicant redirected attention to her original submission and the 

following detailed Summary of her case - together with her further submission and 
statement one of which makes reference to the ‘Revue Other’, the R38, but which 
has been put before the Commission in this proceeding. It might be usefully noted 
too that the Applicant’s witness statement dealt in some detail with aspects of her 
argument, not just the chronology of events. All the material tendered by the 
Applicant was sought to be identified and marked at pages 22 to 32 of the transcript 
and sworn to by Ms Dudley. In speaking to the various submissions, during her 
Examination in Chief (erroneously termed by the reporting service as, 
“EXAMINATION IN CHIEF BY COMMISSIONER”, the Applicant developed the principal 
parts of her case in further detail. (Transcript page 34, line 20) 

 
[134] It is not my intention to set out again the issues put furthering the Application, except 

to say they included comments relating to Dr Alcorn having adopted “disrespectful 
name-calling” as the Applicant had been called ‘belligerent and aggressive’ which, it 
was submitted, “equates to calling me a “loud mouth upstart”. Transcript, page 34, 
line 41) It was put that because the former term had been used by Mr Bellinger and 
in witness statements that there had been collusion amongst witnesses.(ibid, line 43) 
Again, Dr Alcorn was said to have not remained impartial. 

 
[135] Detailed comments (to adopt the Applicant’s terminology) were given in the box by 

Ms Dudley as to the role played by Mr Bellinger throughout the events which formed 
the narrative of the case. These objected to included; the briefing of Dr Alcorn in a 
fashion that, the Applicant submitted, introduced irrelevant matters and generally 
was to Ms Dudley’s prejudice. Additional comment was also made responding to Dr 
Blackford’s statement as to AHPRA dealings.  

 
[136] As to Clinical Nurse Educator Cornwall a number of issues were advanced with the 

particular objection of the Applicant being that matters were again being raised that 



had been ventilated in the earlier ED5 investigation and as that matter was ‘closed’ 
, with no case to answer the result, they ought not be put again. Similar responses 
were put as to the evidence to be given by After-Hours Clinical Coordinator Davidson, 
and In-Charge RN French - that their evidence related to matters that had been 
raised ‘earlier’.  In relation to Clinical Coordinator Haas’ evidence, the Applicant 
contested its factual basis and noted that Ms Haas had not taken the opportunity to 
raise issues of concern with the Applicant. As to asserted rostering difficulties were 
the Applicant to be returned to the ORS, the Applicant emphasised the increased size 
of the ORS. 

 
[137] As to Director of Surgery Dr Kirkby, the Applicant’s evidence was that he had given 

“…a verbal phone reference to the unethical doctor in Simon’s case within my 
hearing…” and had sneered at Ms Dudley. (Transcript page 42 lines 9/10) It was put 
that Dr Kirkby after Mr Dudley’s procedure had become vey antagonistic, 
confrontational and intimidating toward Ms Dudley. The Applicant commented as to 
Dr Kirkby’s statement, that the practice condoned there, of in certain circumstances 
altering a patient’s consent, was an unlawful and unethical practice. (Transcript 
page43, lines 16 to 20)  

 
[138] Ms Dudley rebutted a letter, (Annexure BK1 to Dr Kirkby’s statement, Exhibit R15, 

CB 410) where Mr Hung Nguyen, LGH Acting Head of Unit, General Surgery, at LGH 
had written to Dr Kirkby on 15 June 2015, advising of five General Surgeons and the 
Acting Head expressing their concerns as to Ms Dudley and advising that they are 
not prepared to commence their operating lists “…if Elizabeth Dudley is rostered due 
to patient safety concerns as Ms Dudley has proven in the past her main concern is 
not the patient’s safety but her own agenda.”     For Ms Dudley the letter was 
untruthful and had not been raised with her previously - a denial of procedural 
fairness.  

 
[139] In giving her evidence-in-chief Ms Dudley also took issue with a significant aspect of 

the evidence proposed to be given, a reference to Dr Kirkby’s witness statement, to 
the effect that Ms Dudley had inappropriately delayed two surgeries in raising a 
complaint in 2013. Ms Dudley queried why, if there had been an issue, it had not 
been raised through the normal hospital channels. By reference to her roster Ms 
Dudley asserted that Dr Kirkby’s evidence was not factual. (Transcript page 44, line 
20-22)     

 
[140] The Applicant dealt with her dealings with John Lennox, the restorative justice 

practitioner to refute that she had declined to participate. As to Nurse Unit Manager 
Mace’s statement, the Applicant averred that his attitude had on occasion been 
flippant and he had failed to support the Applicant over a period when Ms Dudley 
says she was suffering from bullying and harassment. The Applicant’s self-depiction 
is given in the following passage from the transcript; “I wasn't sleeping. I was 
nauseous, anxious, shaking, tearful, extremely sad, despondent. I became physically 
unwell and I was extremely emotionally stressed. I, in hindsight, think that I may 
have been suffering from a post traumatic stress syndrome but I wasn't given any 
support.”  (Transcript page 52, line 21-26)      

 
[141] In relation to Ms Mackenzie’s witness statement the Applicant’s evidence was that 

that statement gave ‘false and misleading information’, relied on hearsay and that in 
her “submission to management that resulted in the work, health and safety 
investigation” Ms Mackenzie did not verify her facts. In the investigation, Ms 
Mackenzie’s submission “was void of fact and based solely on rumour, innuendo and 
hearsay…she did not verify her facts , as a workplace rep should, before submitting 
a document that causes another member and staff member harm.” (Transcript page 
53, line 24 to 28)     The Applicant went on to aver that Ms Mackenzie, as to the 31 
July 2016 text, had not made a “formal grievance with substance for these 
allegations” (Transcript page 53, lines 35/36) and that theirs had been a friendship, 
particularly since both had worked at the ANMF.  



 
[142] Ms Dudley gave detailed evidence, including in cross-examination which will be 

further commented upon below, however in her examination-in-chief, Ms Dudley 
referred to the Mackenzie text in the following passage; “I had heard that the 
educator’s position had once again come available and I was texting to ask whether 
she’d gotten it this time; albeit that Sonia considers her promotion a reward for 
conspiring to prevent my return to work. It would appear that this may be the reason 
she was promoted, as others who made allegations have likewise received benefits 
and career advancements. It was not my intention to cause her distress but to re-
engage with a valued friend for coffee and to finally find out  how a private, personal 
ANF document got into the hands of my employer.” (Transcript page 56, lines 29 to 
36)  It was also stressed by Ms Dudley that it was unfair for anyone to judge the 
intent of someone’s private text message.  

 
[143] The 2013 dispute with Ms Ralston was said to have been examined and set aside. Ms 

Siggins’ Report was said to be biased and had reviewed irrelevant matters related to 
the earlier work, health and safety investigation and was therefore, “already 
prejudiced before the investigation even started by having unrelated information not 
pertinent to the text message. (Transcript page 58,  line 47, to page 59, line 2) 
Finally, as to Mr Taylor, previously an RN in the ORS at the time of Mr Dudley’s 
admission it was the Applicant’s evidence that he had made an earlier statement 
without substance and now “His venomous accusations …and his misinformation is 
akin to inciting hatred and unrest in the workplace.” (Transcript page 59, lines 36 to 
38)         

 
Consideration 
The Evidence 

 
[144] The Commission benefited from a significant body of viva voce evidence together 

with several lengthy accompanying statements - with appended material.  It is not 
proposed to detail the evidence to the same degree as has been the parties’ 
submissions and Ms Dudley’s evidence-in-chief.  Having given close attention to the 
evidence as it was given and to the transcript (with its occasional regrettable 
omissions and imperfections) it is my intention to deal with the evidence in summary 
only, sufficient to permit a reader to appreciate the thrust of the witnesses’ evidence.  
Where it is necessary to call up particular evidence in support of a finding or 
important issue or argument, I will endeavour to do so explicitly. 

 
The correspondence exchanged by the Applicant and Dr Alcorn 

 
[145] An important element of the case was a series of letters exchanged between the 

Applicant and Dr Alcorn and dealt with in some detail in Dr Alcorn’s Witness 
Statement (Exhibit R16, CB 139) consequent upon the receipt of a grievance lodged 
by the Applicant on 15 April 2016.  Dr Acorn replied to the grievance in a detailed 
letter of 4 May 2016 in which he determined that the grievance (which primarily 
related to a notification from the Respondent to AHPRA on 22 October 2014) was 
without merit. (Annexure DA1 to Exhibit R16, CB 153)  In relation to that part of the 
grievance which dealt with the AHPRA notification, after detailing his reasons, Dr 
Alcorn advised Ms Dudley of her right to apply to the Commission for a review of his 
decision to dismiss the grievance.  On 11 May 2016 Ms Dudley sought that Dr Alcorn 
conduct an internal review of the determination just conducted. 

 
[146] On 28 June 2016 Dr Alcorn responded to Ms Dudley’s request for internal review and 

set out reasons for declining to do so and in so declining indicated that, “I consider 
the matter closed.” (Annexure DA2 to Exhibit R16, CB 156) 

 
[147] On the same day, 28 June 2016, Ms Dudley wrote again, in Dr Alcorn’s view 

“repeating the same, or substantially the same matters or concerns that I had 
previously considered.” (Exhibit R16, paragraph 15, CB 140) 



 
[148] Dr Alcorn replied on 5 July 2016 in a lengthy letter (4.20 pages of 50 lines per page) 

dealing, not for the first time, with issues raised by the Applicant, expressing his 
disquiet at the Applicant’s continued and escalating treatment of the matters 
previously the subject of response, that the Applicant appeared unable to ‘receive or 
accept’ THS reasoned responses and seemed to have not accepted the AHPRA 
caution. The 5 July 2016 correspondence concluded with a direction from Dr Alcorn 
(which is set out below) to comply with the AHPRA caution, to not continue to raise 
matters which had received reasonable THS attention and reply and to behave and 
communicate in a respectful manner, consistent with the relevant THS codes and 
protocols.  

 
[149] It is not my intention to delve into the many and various contrarieties evident 

between the parties as it is unnecessary to do so.  The summary of viewpoints 
contained in the CEO’s correspondence reflects one party’s snapshot of that party’s 
perspective and I am fully aware that the other party, in this case Ms Dudley, has on 
offer, an opposing summary.  To become of particular relevance are Dr Alcorn’s 
requirements in his 5 July correspondence, in which the Applicant was directed as 
follows:   

 
“Whilst I welcome you to raise any matter that may reasonably be of 
concern to you, you must not unreasonably continue to raise the same, 
or similar, subject matter if your enquiry/concern has already been 
addressed or finalised. 
 
You must comply with AHPRA’s caution. 
 
You must act, behave and communicate (including in writing) in a 
considered and respectful manner consistent with the THS relevant 
policies/protocols (enclosed). 
 
I respectfully encourage you to seriously consider and reflect upon the 
above. 
 
Yours sincerely 
 
Dr David Alcorn etc.” (Annexure DA3 to Exhibit R16, CB 157) 

 
[150] On 5 June 2016 Dr Alcorn’s Statement records that he was advised by Mr Bellinger 

that Ms Mackenzie had received the text message at the heart of the termination. 
(Exhibit R16, paragraphs 23-26, CB 142/3) 

 
[151] The Mackenzie text/SMS message was in the following terms;   

 
‘Just thinking of you as I often do & wondering whether you’ve been 
rewarded with that promotion you fought so dirty to get & when you 
disclosed what should have been a confidential ANF email dated 2012? 
For your information I never actioned the advice, I didn’t need to as I 
received written confirmation from a senior executive that the issues 
had been reported to HCC!  Hope your enjoying a nice weekend, we still 
haven’t managed that coffee catchup yet’. 

 
[152] It was Dr Alcorn’s evidence that, after consideration, he determined that an 

investigation was warranted into whether Ms Dudley may have breached the Code of 
Conduct.  Dr Alcorn’s evidence was that relevant to his determination to have an ED5 
Investigator commissioned were his knowledge that; 

 



• Ms Dudley had been directed to not contact participants in an ED5 
investigation instigated by then CEO of the THS North, John Kirwin, on 9 
September 2013; 

• “the correspondence reminding Mrs Dudley of the above mentioned direction 
following her contacting RN Kate Taylor (Ms Taylor) contrary to the direction 
on 9 September 2013 issued on 24 December 2013 by Mr Kirwin.” (ibid, 
paragraph 27(b) CB 143) 

• the 2 March 2015 determination of DP Wells, in Commission matters RO 
14/17, that Ms Dudley had acted inappropriately in contacting Ms Alison 
Roach, a THS employee and witness in that matter, by text message on 10 
February 2015; (ibid, paragraph 27(c), CB 143) 

• the directions issued to Ms Dudley on 10 July 2015 (clarified on 30 September 
2015) by Ms Purse that Ms Dudley must not contact any ORS staff member 
until the direction was revoked or have further contact with members of the 
ORS as to the dispute or the investigation; (ibid, paragraph 27(d) (i), (ii), CB 
143) 

• correspondence of 28 January 2017 from AHPRA advising of a caution issued 
to Ms Dudley that she was to:  

 
“ensure in the future she considers both the context and appropriateness 
of her communications with patients, their family members and other 
health care professionals.  Further that her communications are clear, 
effective and respectful, in order to promote and preserve the trust and 
privilege inherent in the relationship between nurses and people 
receiving care.” (ibid, paragraph 27(e) CB 143); 

 
• Investigator Terence McCarthy’s report of 30 June 2016, in which Mr McCarthy 

determined there were genuine health and safety concerns arising from Ms 
Dudley’s relationships with ORS employees (ibid, paragraph 27(f), CB 
143/144); and 

• the directions (set out above) issued by Dr Alcorn to Ms Dudley in his letter 
some four weeks earlier (5 July 2016). 

 
[153] Having reviewed those matters it was the view of Dr Alcorn that “…there were 

reasonable grounds to believe that Ms Dudley may have acted contrary to section 
9(2), 9(3), 9(4) and/or 9(6) of the Code of Conduct.  These provisions establish 
obligations upon THS employees to act, including acting with care and diligence, or 
with respect and without harassment, victimisation or discrimination.” (ibid, 
paragraph 28, CB 144) 

 
[154] Dr Alcorn’s further evidence was that following various interactions between Mr 

Bellinger and Ms Dudley two Investigators were, in turn, appointed and required to 
be discontinued.  It followed then that a third Investigator, Ms Siggins was proposed 
for appointment. As to this third candidate, when the LGH liaised with the Applicant, 
Ms Dudley advised that although Ms Siggins was not known to the Applicant, or she 
known to a Ms Siggins, that Ms Siggins’ face was ‘very familiar’.  Ms Dudley then 
suggested, in light of Tasmania’s size, that an interstate Investigator be appointed. 
(ibid, paragraph 35 CB 145) 

 
The Siggins Report 

 
[155] Dr Acorn nevertheless resolved to appoint Ms Jo Siggins as Investigator as there was 

no conflict of interest or any reason to appoint an Investigator from beyond 
Tasmania.  On 29 August 2016 Dr Alcorn’s evidence was that he appointed Ms Siggins 
and received her Report on 4 October 2016. (ibid, paragraphs 34-39, CB 145) 

 
[156] It was then Dr Alcorn’s evidence that the Applicant was given several opportunities 

to consider and respond to Ms Siggins’ Report, which was provided to the Applicant 
on 4 October 2016.  In his correspondence enclosing the report (Annexure DA4 to 



Exhibit R16, CB 162/163) Dr Alcorn invited a response within 14 days, advising that 
Ms Dudley might choose to provide her response “in writing or otherwise”, that other 
documentary material might be provided, that subsequent to receipt of her response 
a determination would be made as to the possible breach of the Code of Conduct and 
confirmed the range of possible sanctions available to Dr Alcorn in the event of a 
Code breach being determined. (emphasis mine)  These sanctions were set out, with 
termination of employment one of the sanctions. (ibid, paragraph 41, CB 146) 

 
[157] On 17 October 2016 Ms Dudley was provided by Mr Bellinger with an extension of 

time, until 20 October 2016, to respond to the Siggins Report. 
 

[158] According to Dr Alcorn’s statement, the Applicant ultimately provided two written 
responses, the first, of 20 October 2016 was an 11 page response with two 
attachments (Annexure DA5 to Exhibit R16, CB 164) and the second, of 24 October 
2016, included three attachments. (Annexure DA6, CB 175)  These will be considered 
in some detail below. 

 
Dr Alcorn’s consideration of the Siggins Report and Ms Dudley’s responses to the 
Siggins Report 

 
[159] Detailed evidence is set out in Dr Alcorn’s statement which reflects the CEO having 

met with his HR advisors on 21 October 2016 and on 25 October, with Mr Bellinger, 
to consider the Applicant’s second written response to Ms Siggins’ Report.  The 
evidence given reflects a close analysis of the six categories of purported error 
advanced by the Applicant as being evident in the Report.  At paragraph 47 of his 
Witness Statement (Exhibit R16) Dr Alcorn deals with his reasoning for discounting 
the criticisms Ms Dudley had given in relation to the Siggins Report. 

 
[160] It is not proposed to deal in fine detail with all the matters raised by the Applicant, 

they are considered in the treatment of Ms Dudley’s case, however it is necessary to 
review several to gauge the thoroughness and probative value, or otherwise, of Dr 
Alcorn’s approach and conclusions. 

 
[161] As to the first category, that of contradictions in the evidence collected by the 

Investigator, it was the CEO’s view that no contradictions were demonstrated as 
having been made by Ms Siggins.  In respect of Ms Dudley’s view that the Siggins 
Report suffered from a misinterpretation of policies and procedures, Dr Alcorn 
concluded that such a view had not been substantiated.  Where the Applicant had 
claimed there to be a lack of substantiating evidence in the Report, Dr Alcorn 
countered that there was such evidene, citing in particular that the relevant text 
message was set out in the Siggins Report. (ibid, paragraphs 46/46, CB 147) 

 
[162] In relation to an alleged failure on Ms Siggins’ part to interview relevant parties, Mr 

Bellinger and Dr Alcorn in particular, it was put that Ms Siggins “had obtained 
sufficient relevant evidence elsewhere” (Exhibit R16, paragraph 47(d)(i), CB 147) in 
addition to which Dr Acorn’s evidence was that his directions were unambiguous and 
not requiring of clarification.  Finally, to Ms Dudley’s submission that the Siggins 
Report suffered from a preponderance of opinion over evidence, the Respondent’s 
view was that Ms Siggins’ findings were adequately supported by evidence. (ibid, 
paragraphs 47(c), (d) and (e), CB 147) 

 
Dr Alcorn’s conclusions as to Ms Dudley’s response to Ms Siggins 

 
[163] Dr Alcorn’s evidence was that he felt the Applicant’s responses to Ms Siggins 

“demonstrated a serious lack of candour, responsibility for her behaviour and 
understanding of the duty of good faith and the requirement to comply with the Code 
of Conduct.” (ibid, paragraph 48, CB 147) 

 
[164] The basis for Dr Alcorn’s disquiet as to the Applicant’s reply to Ms Siggins was that; 



 
• the Applicant had failed to accept that she had “sent the text when it was clear 

that she had” (ibid, paragraph 48(a) CB 147); 
• the Applicant had suggested that no complaint was made (by Ms Mackenzie 

in Ms Mackenzie’s email to Mr Bellinger of 31 July 2016 (CB 51) 
“notwithstanding the letter commencing the ED5 investigation dated 5 August 
2016 and Mr Bellinger’s replies to her of 11 August 2016, 30 August 2016 and 
14 September 2016;” (ibid, paragraph 48(b), CB 147); 

• the Applicant had sought to criticise Ms Mackenzie - to blame Ms Mackenzie 
and to suggest that Ms Mackenzie had been guilty of bullying. (ibid, paragraph 
48(c) CB 147) (and see the Applicant’s letter to Ms Siggins of 16 September 
2016, page 4, paragraph 9, CB 92); 

• the Applicant had at first maintained that the text was of a private, personal 
nature, “…however in a later reply confirmed the text’s subject matter related 
to a workplace investigation” (ibid, paragraph 48(d) CB 148) and did not 
accept that receipt of the text genuinely distressed Ms Mackenzie. (ibid, 
paragraph 48(e), CB 146) 

 
Dr Alcorn’s conclusion 

 
[165] Dr Alcorn’s witness statement (Exhibit R16 at paragraphs 53 and 54, CB 148/149) 

sets out three ‘findings’ and some six ‘determinations’ which flowed closely 
therefrom. In a summarised form these are; 

 
The text was sent in circumstances; 

 
• in which the Applicant knew or should have known that to despatch a text in 

those terms was ‘inappropriate’ and in breach of directions the Applicant had 
been given from the THS, including from Dr Alcorn himself and from AHPRA; 

• where the Applicant had no ‘legitimate’ reason to send the text, and further, 
that it was the Applicant’s ‘likely’ intention of intimidating or harassing Ms 
Mackenzie and that this was a probable result which should have been 
apparent to Ms Dudley; 

• where the text of the SMS related to a document which was, in the Applicant’s 
view, work related as it was relevant to the “work, health and safety 
investigation and therefore she was in breach of the direction not to contact 
any ORS employees about the work, health and safety investigation.”  (ibid, 
paragraph 53(a), (b) and (c), CB 148) 

 
[166] It followed for Dr Alcorn that the Applicant had breached sub-sections 9(2), 9(3) and 

9(6) of the Code of Conduct.  This was because the text message and its dispatch; 
 

• was disrespectful and contrary to the THS Workplace Behaviour protocol’s 
Respectful Behaviour definitions - given that it did not ‘demonstrate 
consideration, courtesy and collegiality’. (ibid, paragraph 45, CB 148/149) 

• constituted harassment and offended the relevant THS Workplace Behaviour 
protocol’s definition, that is, that ‘harassment’ is; 

 
“unwanted and uninvited behaviour that offends, humiliates or 
intimidates a person, and which a reasonable person would see as 
unacceptable as likely to intimidate, offend, humiliate or embarrass a 
person or a group of persons,”  (ibid, paragraph 54(b), CB 149); 

 
• breached the direction given on 5 July 2016 by Dr Alcorn that the Applicant 

comply with the protocol (ibid, paragraph 54(c), CB 149); 
• had had a ‘significant’ impact on Ms Mackenzie which, in Dr Alcorn’s view, 

included “a genuine and harmful impact upon Ms Mackenzie’s health,” as set 
out in Ms Mackenzie’s statement to Ms Siggins. (ibid, paragraph 54(d), CB 
149); 



• by dent of its ‘language and tone’, went beyond the AHPRA caution (of which 
the Applicant had been reminded by Dr Alcorn’s direction at the conclusion of 
his letter of 5 July 2016. (ibid, paragraph 54(e), CB 149); 

• did have a ‘relevant connection’ to the THS workplace insofar as the Code of 
Conduct was concerned and relevant to the 5 July 2016 directions issued by 
Dr Alcorn.  This was because; the text’s content related to Ms Mackenzie’s 
role within the THS; the Applicant’s relationship with Ms Mackenzie at the 
relevant time “was predominantly through her role within the THS and this 
was negatively impacted”; Ms Mackenzie’s health and safety underwent a 
‘harmful impact’ which, in turn, damaged the interests of the THS; was 
contrary to the THS Workplace Behaviour protocol which governs conduct 
having a relevant employment connection and, impacted upon the THS ability 
to provide a safe and healthy workplace. (ibid, paragraph 54(f), (i)-(v), CB 
149) 

 
The sanction 

 
[167] The evidence of the THS CEO was, in considering the sanction to apply in all the 

above circumstances, that he was mindful that the Applicant had been advised that 
amongst alternatives, termination of employment had been set out in his 4 October 
2016 correspondence. (ibid, Annexure DA4, CB 162) 

 
[168] In that correspondence Dr Alcorn had indicated that Ms Siggins’ Report had been 

received and that a copy was to be provided to the Applicant to permit an opportunity 
for the Applicant to respond.  The Applicant was advised that she might respond “in 
writing or otherwise” and that any other ‘documentary evidence’ which she might 
wish considered could be included. (ibid, Annexure DA4, CB 162)  It was also 
recorded that Ms Dudley had been advised at a Directions Hearing before Wells DP 
in relation to RO38, on 17 October 2016, of termination of employment as a sanction 
available. (ibid, paragraph 56, CB 150) 

 
[169] In considering the sanction available to the THS, Dr Alcorn’s evidence was that he 

had regard for the seriousness of the breach involving the text message to Ms 
Mackenzie, the Applicant’s poor behaviour and the relevant circumstances set out 
above and detailed below.  It was for the following reasons that termination of 
employment was determined to be the sanction to be applied; (ibid, paragraphs 57 
and 58(a), CB 150) 

 
• because the Applicant’s conduct was repeated, given that the Applicant had 

previously contacted Ms Roach and Ms Taylor and the Applicant was aware 
that such behaviour “was not acceptable” (ibid, paragraph 58(a), CB 150); 

• because the Applicant had not complied with reasonable directions - having 
over a period of time been advised, and/or directed, as to the behavioural 
standards expected of a THS employee and as to ‘inappropriate’ behaviour on 
her part (ibid, paragraph 58(b), CB 150); 

• the impact of the text upon Ms Mackenzie and the ‘possible risk’ to other THS 
workers should there be further occurrences of such behaviour (ibid, 
paragraph 58(c), CB 150); 

• that with Ms Mackenzie’s role in the ORS as a Clinical Nurse Educator, and a 
member of the ORS clinical leadership team, it was ‘likely’ that Ms Mackenzie 
would be “required to provide the Applicant with continuing professional 
education and direction” (ibid, paragraph 58(d), CB 150); 

• because the Applicant was aware of there being apprehension within the THS 
and the ORS and its employees “of retribution and specifically retribution via 
text message” (ibid, paragraph 58(e), CB 150); 

• because the Applicant’s conduct occurred so shortly (some 26 days) after the 
5 July direction to her in respect of her conduct. (ibid, paragraph 58(f), CB 
150); 



• because the Applicant’s conduct was incompatible with her duty as an 
employee. (ibid, paragraph 58(g), CB 150) 

 
Dr Alcorn’s evidence as to reinstatement 

 
[170] In views reflective of those set out above, Dr Alcorn averred, as to the practicability 

of reinstatement, that; 
 

• he had lost trust and confidence in an employee demonstrating such 
behaviours; 

• Ms Dudley “has shown a deliberate pattern of behaviour”, which behaviour 
provides “no indication that she believes her behaviour is either inappropriate 
or that her behaviour should change”  (ibid, paragraph 61, CB 151); 

• that the Applicant had repeatedly been directed/advised as to the expected 
standards by staff of the THS, by AHPRA and by the Commission. (ibid, 
paragraph 62, CB 151); 

• in her reply (to the Report of Ms Siggins) the Applicant had indicated she had 
not “accepted responsibility” for the AHPRA caution.” (ibid, paragraph 63, CB 
151) 

• that the Applicant acted contrary to the unambiguous directions advised to 
her some four weeks earlier. (ibid, paragraph 64, CB 151); 

 
[171] Dr Alcorn also recorded his view that it was relevant (to reinstatement) that the 

Applicant had repeatedly sought to blame others or justify her conduct by reference 
to another’s conduct “and has acted, or responded, in a heightened or escalated 
manner.” (ibid, paragraph 65, CB 151)  Instances of such behaviour by the Applicant 
were that, blame had been placed upon Ms Mackenzie and the suggestion made that 
Ms Mackenzie had been guilty of bullying (CB 92), that Dr Alcorn had breached the 
Code of Conduct in the management of Ms Dudley’s grievance and in the accusations 
that EDON Bryan’s actions in notifying AHPRA were either ‘an act of retaliation’ or ‘a 
malicious undertaking’ in the face of Dr Alcorn having twice previously found such 
concerns to be unsubstantiated. (ibid, paragraph 65(c), CB 151) 

 
[172] Relevant to the gravity of the Applicant’s conduct, the CEO’s further evidence was 

that there had been exhibited during the final ED5 process a lack of candour and 
either inconsistency or misrepresentation of the facts. 

 
[173] This was reflected in the Applicant’s varying assertions as to the nature of the 

Mackenzie text 
 

• on 16 and 23 September the text being described as a private and personal 
text and, in the 20 October response, asserting the text to have been sent to 
Ms Mackenzie in her capacity as an ANMF representative in a document 
relating to the work, health and safety investigation. (ibid, paragraph 66(a), 
CB 151 and 152); 

• that the expression to ‘fight dirty’ was a common expression which “can be 
used humorously or jokingly.” (ibid, paragraph 66(c), CB 152).  In this regard 
Dr Alcorn’s evidence was that he had not accepted that, as to the text, humour 
was the intent and, further, that he had not accepted “that a reasonable 
person would (be) likely (to) consider the expression to be a joke particularly 
given the surrounding content and context of the text message…” (ibid, 
paragraph 66(c), CB 152); 

• that AHPRA would not have interest in a friend’s text message in private time 
and yet commenting “in the same reply, that the subject of the text message 
was a document (the ‘disclosed’ confidential ANF (sic) email) she believed was 
discovered during a workplace investigation.” (ibid, paragraph 66(d), CB 152) 

• that as to the final ED5 process, it had been ‘rushed’ when the Applicant had 
herself sought for the process to be expedited. (ibid, paragraph 66(b), CB 
152) 



 
[174] Overall, it was put that the Applicant had evidenced neither remorse nor reflective 

statements suggestive to a reasonable person that the behaviours complained of 
would cease.  Such behaviours were not conformable with conduct expected under 
the Code of Conduct. (ibid, paragraph 67, CB 152) 

 
The Applicant’s evidence 

 
[175] Ms Dudley’s Witness Statement (Exhibit D3, CB 115) and the other written materials 

identified above, was supplemented by extensive evidence in the box.  The 
Applicant’s evidence was that; 

 
• there had never been any complaints about her behaviour or conduct prior to 

the ED5 investigation of September 2013. (ibid, paragraph 6, CB 115) 
• there had never been any complaints about her skills and clinical ability (ibid, 

paragraph 7, CB 115); 
• on 11 September 2013 the Applicant had been stood down from duty further 

to a letter of 9 September 2013 ‘claiming’ that there may have been a breach 
of the State Service Code of Conduct (ibid, paragraph 8, CB 115); 

• on 3 October 2014 the Applicant had received correspondence from the then 
CEO, Mr Kirwin, advising that, amongst other sanctions, the Applicant was to 
receive a reprimand and be transferred from the ORS at the LGH.  This action 
was to occur notwithstanding that the Investigator appointed to review the 
events in question had found the Applicant had no case to answer. (ibid, 
paragraph 9, CB 115/116); 

• upon appeal to the Commission a decision of DP Wells issued on 8 May 2015 
in which the actions of Mr Kirwin were revoked, including Ms Dudley’s transfer 
from the ORS.  It followed that it was ordered that the Applicant be ‘returned’ 
to the ORS within 14 days, as if the action of Mr Kirwin had not occurred. 
(ibid, paragraph 10, CB 116); 

• rather than be returned to the ORS, on 20 May 2015 the Applicant met with 
senior staff at the LGH.  Rather than consider a return to work plan, the 
Applicant was advised of ‘issues’ and ‘concerns’ relating to the Applicant’s 
return to work - but without providing detail or setting out the ‘context’.  (ibid, 
paragraph 11, CB 117) 

• on the following day the Applicant was advised in writing by the EDON that 
the EDON was unable to re-deploy the Applicant to the ORS because of 
“alleged WHS concerns.” (ibid, paragraph 12, CB 116)  Subsequently an 
application was made for review of that action (the Respondent’s refusal to 
return the Applicant to the ORS) in R038 of 2015 - which was said to remain 
unresolved. (ibid, paragraph 13, CB 116); 

• conciliation was unsuccessful and an Investigator (Mr McCarthy) was 
appointed to conduct an ‘independent investigation’ into the WHS concerns. 
(ibid, paragraph 14, CB 116); 

• within the documentary material provided by the Investigator to the Applicant 
“was a copy of what purported to be an email dated 21 September 2013 from 
an officer of the ANMF, Caroline Saint, sent to my private email outside of the 
workplace.” (ibid, paragraph 15, CB 116); 

• the Applicant had not provided the email to Mr McCarthy nor the THS legal 
advisers “and as such this private email had been provided to the investor by 
someone else.”  When asked about this, that is, where the Investigator had 
obtained the email, Mr McCarthy “wouldn’t answer.” (ibid, paragraphs 16/17, 
CB 116); 

• despite numerous requests of the THS legal advisers as to the source of the 
confidential ANMF email, the source remained undisclosed. (ibid, paragraph 
18, CB 116) 

• subsequently the Applicant enquired of the ANMF whether a copy of the email 
had been provided to the LGH, an LGH employee, the LGH legal representative 



or Mr McCathy, to be advised that the union had not provided a copy. (ibid, 
paragraph 19, CB 116); 

• the Applicant was concerned at this position, particularly because the email 
had been altered from the form originally received by the Applicant. (ibid, 
paragraph 20, CB 116); 

• prior to July 2016 the Applicant had lodged ‘a number’ of grievances with the 
LGH as to ‘various matters’, only to receive “flippant and dismissive 
responses” which did not properly address the Applicant’s concerns or follow 
“the correct procedures as set out in the hospital’s policies and procedures.” 
(ibid, paragraph 21, CB 117); 

• the Applicant set out that she had sought, unsuccessfully, to meet the CEO to 
discuss her grievances and recorded that she had pointed out in her 
correspondence that as a complainant, “…it was a requirement under the 
hospital’s grievance procedure to meet with me…” (ibid, paragraph 22, CB 
117); 

• the Applicant contested the depiction of her attitude contained in the CEO’s 5 
July 2016 letter (Attachment A to the Applicant’s Application, CB 19) which 
had “accused me of being “aggressive, belligerent and confronting in nature” 
and told “you appear unable to receive or accept reasonable responses to your 
enquiries.” (Emphasis Ms Dudley’s)  The Applicant submitted that she felt her 
grievances to be genuine and important and her correspondence respectful. 
(ibid, paragraphs 24/25, CB 117) 

 
[176] The submission noted the CEO’s instruction that the Applicant was not to continue 

unreasonably, to raise matters where the subject had already been addressed and 
finalised.  The Applicant recorded that in her view the matters she had raised had 
not been properly addressed or finalised. (ibid, paragraph 26, CB 117) 

 
[177] After noting the CEO’s 5 July 2016 correspondence directing that Ms Dudley “act, 

behave and communicate (including in writing) in a considered and respectful manner 
consistent with the THS relevant policies/protocols” the Applicant’s submission 
continued (at paragraph 29) as follows;  

 
“Based upon the tone and import of the correspondence and the 
direction to me not to continue to raise matters with the CEO, I 
understood that this last direction was in relation to any future 
correspondence with him as he seemed annoyed that I was raising 
matters of concern.” (ibid, paragraph 29, CB 117) 

 
[178] The submission also described Ms Mackenzie as a friend of longstanding as well as a 

work colleague - having socialised outside work on many occasions.  The questioned 
contact via text message was described as follows; “On 31 July 2016 I sent a text 
message to Ms McKenzie (sic) as my friend and as a union representative, seeking 
information that had not been forthcoming from the employer, its solicitors or its 
investigator.” (ibid, paragraphs 31/32, CB 117) 

 
[179] The Applicant emphasised that as she thought that “Ms McKenzie (sic) was still a 

friend I sent the text message in question and asked whether she had obtained the 
job she was seeking and if she had sent the text message in question as I had been 
unable to source the person who had provided a copy that somehow ended up in the 
possession of the investigator. (ibid, paragraph 38, CB 118) 

 
“39. As Ms McKenzie (sic) was my union representative I was perfectly 
entitled to make such an enquiry as I am a member of the ANMF. 

 
40. As I also considered Ms McKenzie (sic) a friend I asked as to her well 
being and also suggested we catch up for coffee. 

 



41. As I still considered Ms McKenzie (sic) a friend, having never heard 
anything to the contrary, I  spoke in plain terms as one does with 
friends.” (ibid, paragraphs 38-41, CB 118) 

 
[180] The Applicant’s submission was, further, that “It was certainly not my intention to 

cause any form of distress to Ms McKenzie (sic) as we had always been open and 
honest with each other.” (ibid, paragraph 42, CB 118) 

 
[181] The Applicant recounted how Ms Mackenzie had, unbeknown to the Applicant, earlier 

contacted Mr Bellinger in relation to previous correspondence from Ms Dudley.  Mr 
Bellinger had drafted a communication for Ms Mackenzie to send the Applicant 
requesting that further contact discontinue.  The Applicant set out that this 
correspondence (Mr Bellinger’s draft) was not sent by Ms Mackenzie and that had it 
been sent, indicating that Ms Mackenzie did not wish to continue the friendship, Ms 
Dudley would not have communicated further with her. (ibid, paragraphs 35 and 36, 
CB 118) 

 
[182] In recounting her two written responses to the Investigator, Ms Siggins, the Applicant 

brought to notice concerns that she had as to the report being rushed, that relevant 
‘people’ had not been interviewed.  Concerns were also raised about ‘contradictions’ 
in the evidence collected by Ms Siggins, a lack of ‘substantiating’ evidence in the 
Report, the misinterpretation of policies and procedures and ‘the preponderance of 
opinion’ over evidence in many areas of the report. (ibid, paragraph 47, CB 118/119) 

 
[183] It was submitted also, that, in the Applicant’s view, her responses were not taken 

into account, that “the letter of termination twisted things and made false claims as 
to my response to the investigator and its contents (sic).” (ibid, paragraph 48, CB 
119) 

 
[184] In relation to the letter of termination the submission was that numerous matters 

were addressed in the termination letter that were not part of, or relevant to, the 
ED5 and that the Applicant did not have the opportunity to address.  This was put as 
a denial of natural justice. (ibid, paragraph 51, CB 119) 

 
[185] An important part of the submission was also to register the Applicant’s belief that 

the timing of her termination was not coincidental.  This was because the date of the 
termination coincided with a day when the Respondent was to file its submissions 
and statements in relation to RO38, Ms Dudley’s application to review the WHS basis 
for the THS not complying with the direction of DP Wells in relation to the matter 
before the Commission in RO14 and RO17 - 2014/15. (ibid, paragraphs 52 and 53, 
CB 119) 

 
[186] Ms Dudley’s Witness Statement summarised the reasons reinstatement was sought 

as being because; 
 

1. the termination ‘in itself’ was unfair, unjust and unreasonable; 
2. the RO38 was on foot, which included allegations and a report which remains 

“on my personnel file.” 
3. reinstatement will permit the Applicant to ‘rebuild’ her “professional 

credibility, reputation and standing in the profession and the community.”; 
4. alternative nursing employment in the Applicant’s specialty area is extremely 

limited in the area where Ms Dudley has strong family ties. (ibid, paragraph 
54(a), (b), (c), (d), CB 119) 

 
The viva voce evidence 

 
[187] Ms Dudley gave extensive evidence-in-chief (summarised earlier) and was cross-

examined at some length by Mr Collinson.  As with the evidence of Mr Bellinger, who 
was very extensively cross-examined (over five days - although not continuously on 



each day) by Ms Dudley, all the witnesses for the THS were required to attend and 
all were cross-examined.  It is not my intention to detail their extensive evidence, 
other than when it is capable of being called up to assist in the consideration of an 
aspect of the case requiring close attention. All the evidence has however been 
closely considered. 

 
[188] Other than her own evidence, no witnesses were called for the Applicant, 

notwithstanding that the Applicant had originally indicated there would be multiple 
witnesses speaking on her behalf.  (See Mr Collinson’s correspondence to the 
Commission of 3 February 2017 prepared after Ms Dudley provided her list of 
proposed witnesses.) 

 
Professor Einoder’s non-appearance 

 
[189] Ultimately only Professor Einoder, previously the LGH Director of Surgery, provided 

a Witness Statement, Exhibit D6.  At the appointed time in the witness schedule 
(arranged with the parties’ cooperation) and at the conclusion of Ms Dudley’s 
evidence, when Professor Einoder was to give his evidence, the Professor did not 
attend. Ms Dudley advised that “I rang him this morning and left a message…and if 
he has responded I’m not able to get in touch with him.” (Transcript page 130, lines 
35-37)  Mr Collinson advised that he did not require the Professor for cross-
examination. In the circumstances the Applicant was granted an adjournment to 
make contact with Professor Einoder.  Upon resuming, the Applicant advised that 
Professor Einoder “is an extremely busy man.  His schedule is very tight…” Professor 
Einoder’s Statement was admitted into evidence as Exhibit D6, CB 127. (Also given 
in the transcript as D11)  Professor Einoder’s statement will be considered, 
notwithstanding that he did not attend the Commission. 

 
[190] The Applicant had, in the communication to the Commission of 27 January 2017 

outlining her proposed witnesses, provided some commentary on the nature of the 
evidence each witness was to give.  In relation to Professor Einoder, Ms Dudley wrote; 

 
 

Professor Bernie Einoder was the previous Director of Surgery at LGH 
until 2014.  He is an outspoken advocate for appropriate patient health-
care and is well versed on the legalities of patient Consent and treatment 
of Private Patients in the Operating Room Suite (ORS) as well as on the 
Policy the Respondent is unable to produce a copy of despite numerous 
requests, including via Right to Information (RTI) application. 

 
Professor Einoder is supportive of my abilities as a surgical and theatre 
nurse who works well as a team member and will testify that my clinical 
care of patients is of a ‘high standard’; that I have an ‘acute sense of 
‘duty of care’ and of my nursing ‘obligations’ to patients and that I have 
correctly and appropriately identified situations that ‘..threatened the 
dignity, safety or rights of individuals, patients/clients or the integrity of 
Health Care professions.’ 

 
The professor has first-hand knowledge of my concerns of inappropriate 
and unethical conduct by some staff towards patients and myself, and 
of my distress over private patients’ treatment by unsupervised doctors-
in-training which is not in keeping with the Hospital’s (missing) Policy or 
Private Patient Hospital Charter and Agreement. 

 
Since the Respondent included in their submission matters other than 
the ED5 e.g. reference to a private patient (in breach of the Private 
Information Protection Act (PIPA) and Privacy laws) the Professor’s 
testimony is essential as he is well aware of the circumstances pertaining 
to the patient inappropriately disclosed in Mr Lennox’s statement, to the 



patient’s mistreatment, the subsequent cover-up and false statements 
of staff involved. 

 
With the Professor’s statement I will demonstrate the Hospital’s failure 
to follow proper process and procedure and failure to fulfil Work Health 
and Safety obligations; that a campaign of mistreatment that resulted 
in my unfair termination was not for a mere text message but for raising 
issues (as is my professional duty and hospital Policy) of patient ‘rights’ 
and safety and unethical practices. (Applicant’s emphasis) 

 
[191] In his statement (Exhibit D11) Professor Einoder set out that previously he had 

worked with the Applicant; 
 

• at St Lukes Hospital in various roles “and believe she was able to follow 
instructions and nurse with diligence. She performing (sic) her nursing duties 
well and at a high standard. She had an acute ‘duty of care’ and nursing 
‘obligations’ to patients, and was happy to work as a team member provided 
the team was working towards the same goal.” (Exhibit D6, Professor 
Einoder’s Witness Statement, page 1, CB 127); 

• that the Applicant took her role ‘quite seriously’, being aware of the ‘Duty of 
Care’.  Professor Einoder could not recall when the Applicant’s “nursing 
performance was not friendly, efficient, well-mannered and competent.” (ibid, 
page 2, CB 128); 

• that in 2012 Professor Einoder, “became aware of Elizabeth’s personal 
circumstances involving her husband which unfortunately became public 
knowledge that resulted in unwelcome and hurtful humiliation. (ibid, page 2, 
CB 128); 

• that “Unfortunately the ongoing gossip increased Elizabeth’s resolve to 
improve the modus operandi in theatre, in particular the confidentiality of 
‘private patient management’ in the theatre suite.” (ibid, page 2, CB 128) 

 
[192] Professor Einoder’s evidence was that in 2011 he had delegated to Dr Brian Kirkby, 

the newly appointed Deputy Director of Surgery, the duty of handling complaints.  
From 2011 it followed that Dr Kirkby, rather than Professor Einoder, “handled 
Elizabeth’s incident reports which related to the facts detailed in the Private Patient 
Health Charter and Private Patient in Theatre policy.” (ibid, page 2, CB 128) 

 
[193] Finally, the Professor’s statement indicated he would be ‘quite happy’ to again work 

with the Applicant in either Public or Private Hospital setting, having not personally 
found evidence that the Applicant had inappropriately treated her colleagues, 
doctors, surgeons and patients. (ibid, page 2, CB 128) 

 
 

[194] Professor Einoder’s evidence, severely limited insofar as the circumstances and facts 
of this case are concerned, nevertheless provides a link from a source seemingly well 
disposed to the Applicant, between her public humiliation apparently felt consequent 
upon Mr Dudley’s surgery and a heightened resolve to improve the modus operandi 
in theatre, particularly as to private patient management in the ORS. 

 
[195] This conforms with the general evidence of Ms Dudley’s peers who consistently 

averred to the changes evident in the Applicant’s demeanour at the LGH following 
her husband’s admission in January 2012. 

 
[196] It does not however fall jurisdictionally to the Commission to review in any 

determinative sense or to make findings, adverse or otherwise, as to the application 
of the LGH’s patient procedures in the ORS. Clearly there are significant public policy 
considerations involved in the proper identification of privately insured patients in 
the public system and the circumstances in which they can be said, after admission, 
to have elected to be treated as public patents to thereby enable their surgery to be 



performed by an LGH Registrar. One appreciates too, that there are financial 
implications in the grants/payments made to public hospitals relative to their public 
patients. The evidence establishes that these matters, and allied issues, became a 
most significant preoccupation of the Applicant when on duty in the ORS. There is 
strong evidence that Ms Dudley’s activism saw her intervention in theatre, during 
surgery, when she believed an issue of competence or consent arose. Allied to this 
is the position of Dr Kirkby advising of changes to the LGH procedures to ensure 
proper application of consent and public/private admission procedures. 

 
[197] For present purposes it can be safely concluded that Ms Dudley’s previous integration 

within the ORS nursing and surgical cadre underwent significant change from January 
2012.  Ms Dudley acknowledges as much.  Serving as examples of this change were 
two witnesses, both colleagues of the Applicant, Clinical Coordinators Haas and 
Davidson. I regarded their observations as entirely reliable, as they gave evidence 
as to the way in which these changes in attitude and demeanour were first perceived 
in the workplace and then, something of their impact.  The evidence of Clinical 
Coordinator Julie Haas was broadly representative of the range of base level ORS 
Nurses, Supervisory/Specialist Nurses, Nurse Unit Manager, Surgeon and 
Anaesthetist alike.  It is not suggested that Coordinators Haas’ and Davidson’s 
evidence was identical, or carried precisely the same emphasis; there was 
widespread support, in the sense of the evidence being congruent, in the evidence 
of the other THS witnesses for that given by Coordinators Haas and Davidson.  

 
[198] Ms Haas’ statement (Exhibit R11, CB 395) is of particular interest because Ms Haas 

had taken several periods of leave from about the time of Mr Dudley’s admission 
early in 2012 and from March 2012 until July 2012.  Upon resuming duty Ms Haas 
noticed that the Applicant was somewhat quieter “and was spending time on her own 
rather than with the rest of the staff.  She became quite abrupt and seemed less 
interested in having any sort of personal conversation.” (ibid, paragraph 12, CB 396) 

 
[199] Previously Ms Haas, often working as the Applicant’s senior, had enjoyed a good 

personal working relationship and had regarded the Applicant as “a good operating 
theatre nurse.” (ibid paragraph 11, CB 396)  Of a decidedly practical nature was the 
difficulty from this time encountered by Coordinator Haas in her specialist role, as 
allocator of nurses to ‘specific treatment roles’. (ibid, paragraph 13, CB 396)  As each 
theatre requires as a minimum, an anaesthetic, scrub and scout nurse and “the skill 
mix of staff members which may depend on the type of surgery or procedure, the 
sickness of the patient and the level of experience of the staff members”, Ms Haas’ 
consultation with staff as to the roles they might perform within the theatre lists, 
elicited a troubling response. (ibid, paragraph 14, CB 386)   

 
[200] This was apparent some six weeks upon her return from leave in mid 2012 when Ms 

Haas was “told by multiple staff that they would not work with Ms Dudley.” (ibid, 
paragraph 15, CB 396) The resultant rostering difficulty for Ms Haas was compounded 
when Ms Haas was advised by ORS management staff that some surgeons and 
anaesthetists “…refused to have Mrs Dudley in their theatre.” (ibid, paragraph 17, 
CB 397) 

 
[201] Coordinator Haas’ evidence was that rostering staff became ‘incredibly problematic’, 

particularly on night duty when the problem became ‘nearly impossible’.  The problem 
faced by Coordinator Haas did not arise in respect of any other ORS employee and 
rostering the Applicant in the theatres was achieved by moving people around the 
Applicant and by the Clinical Coordinator “often stepping into clinical nursing roles 
myself.” (ibid, paragraphs 17 and 18, CB 397)  

 
[202] It is appropriate to record that having given close attention to Ms Haas in the box, I 

regarded her as a forthright, reliable witness, quite objective in her perspective and 
unswayed by any personal emotions towards the Applicant.  Where Ms Haas’ 
evidence ran counter to that of the Applicant I have readily preferred that of Ms Haas.  



This was because I ultimately came to the conclusion that the Applicant was open 
only to her version of events.  While Ms Haas had a point of view, I did not consider 
her evidence partisan - whereas the Applicant saw motive and inference as ready 
explanations for the events around her.  It should also be noted that Ms Haas 
attended the Commission voluntarily, in the sense that she had retired from the 
Tasmanian Health Service in February 2017. 

 
May 2015 - the Applicant’s proposed return to the ORS 

 
[203] Ms Haas gave useful evidence about the nature and genuineness of the serious 

disquiet which accompanied Mr Bellinger’s 19 May 2016 advice to staff that the 
Applicant was to be returning to the ORS following the TIC decision earlier that 
month. 

 
[204] Ms Haas’ evidence, as a participant in the meeting, was that she both observed and 

was advised that staff members cried and supported each other, with one (named) 
RN “…crying so much that she began to vomit…” with many staff members 
significantly worried and talk of staff leaving the ORS should Ms Dudley return.  Ms 
Haas’ evidence continued that “many junior staff (were) unsettled after seeing many 
senior nursing staff and medical officers so upset and wondering what had occurred.” 
(ibid, paragraph 20, CB 397) 

 
[205] Subsequently, on 29 May 2015, Ms Haas provided a sober communication (Annexure 

JH-1 to Exhibit R11, CB 399) to Ms Harper, the ORS acting NUM, headed ‘Return of 
Elizabeth Dudley’.  In that email Coordinator Haas dealt with a range of issues, 
personal and departmental which in her view attended the Applicant’s return to duty.  
Ms Haas recorded how she felt ‘very anxious’ as to the return and how the Applicant 
would react to Ms Haas given that Ms Haas had provided a statement to the 
Commission in the Review of Mr Kirwin’s earlier decision to transfer Ms Dudley. 

 
[206] On the broader front Ms Haas spoke extensively of the operational difficulties that 

she would experience in staffing the ORS subsequent to the Applicant’s return.  Ms 
Haas considered the expectations that would fall to her “to deal with staff who feel 
threatened or under functional duress…” (CB 400, ibid, JH-I) 

 
[207] Asked by the Applicant what it was that Ms Haas believed to be at the crux of ORS 

staff apprehensions as to working with her, Ms Haas responded, “I think the crux of 
it is that they - they feel that they would be scrutinised and reported on and that 
they will under the limelight the whole time that they would be in a room with you, 
and that they are uncomfortable being in that position when they should be focusing 
on the patients rather than what you’re doing.” (Transcript, page 400, lines 12 to 16) 

 
[208] The Applicant asked Ms Haas about the retribution which Ms Haas had said in her 

earlier statement to the Commission she feared.  The evidence was as follows; 
 
Ms Dudley: “You gave a statement in 2015, that was in relation to a 
different matter before the TIC? —-Ms Haas: Correct. 
 
And that you feared retribution?—-Yes. 
 
What did you think that retribution was going to be, considering that 
we’d always worked harmoniously together and you have already stated 
you didn’t have any issues with me?—-Because I felt that anything that 
I did or said would have been under scrutiny by yourself that could have 
been used or reported against me wherever you wishes. 
 
To whom?  Who would I report that to?—-I don’t know. 
 



When you made your witness statement, did you make it in good faith?—
-I did. 
 
So there wouldn’t be any reason to think that you had made this 
maliciously, would there?—-No.”  (Transcript, page 462, lines 12-33) 

 
[209] I have also placed store on the evidence given by RN Elizabeth Davidson, the After 

Hours Clinical Coordinator.  Like RN Haas, Ms Davidson had worked with and 
supervised the Applicant, particularly in the ORS after hours.  Like Ms Haas, Ms 
Davidson noticed a change in the Applicant’s behaviour after January 2012 in that 
the Applicant started to avoid contact with other nurses and “was generally more 
withdrawn at work. It was clear to me that Mrs Dudley’s relationships with other 
nursing staff were breaking down.” (Ms Davidson’s Statement, Exhibit R12, 
paragraphs 10 and 11, CB 328) 

 
[210] Ms Davidson, as a Supervisory, but still actively engaged Nurse, seemed to me to 

have been in a good vantage point to observe the events that affected the ORS. 
 

[211] It is noteworthy in considering the views expressed by Coordinator Davidson that she 
had not had ‘any issues’ with Ms Dudley prior to January 2012 “and even after that 
date I have never had any direct disputes with her.” (ibid, paragraph 9, CB 382) 

 
[212] Coordinator Davidson’s evidence reflects that she regarded the Applicant as a  

 
“competent nurse but her experience is limited in certain areas.  When 
people started to refuse to work with her it became difficult to properly 
balance any team or shift she was assigned to… 

 
In many cases the only way I could keep Mrs Dudley separate from the 
nurses who reused to work with her was to assign her the role of 
Anaesthetic Nurse.  But even this became an unreliable solution because 
some anaesthetists refused to work with her as well…I have never seen 
something on the scale of people’s outright standing refusal to ever work 
with Mrs Dudley.” (ibid, paragraphs 19, 20 and 21, CB 383) 

 
[213] Coordinator Davidson was one of the 41 ORS staff who prepared a written comment 

(Attachment ED1, (CB 385 to Ms Davidson’s Statement, Exhibit R12, CB 381) to NUM 
Harper after Mr Bellinger advised of the Applicant’s impending return to the ORS in 
May 2015 and had attached that 29 May 2015 email to her Witness Statement. 
(Annexure ED1, CB385 to Exhibit R12, Ms Davidson’s Witness Statement, CB 381) 

 
[214] Ms Davidson gave instances of the Applicant declining/failing to communicate with 

colleagues during duty in the ORS. I have regarded this evidence, given the criticality 
of the interactive nursing staff communications in theatre, as particularly telling.  Ms 
Davidson’s evidence was that it had become clear to her that the Applicant’s 
“relationships with other nursing staff were breaking down.” (ibid, paragraph 11, CB  
382)  Ms Davidson gave as an example supportive of this view that she had in July 
2013, “once worked a 10-hour shift with Ms Dudley and Jacqui Anderson (Floor 
Nurse) where not a single word was spoken throughout the entire shift, even when 
in the operating room together for a short period of time.  All communication went 
through me.  I have never seen anything like this before in my career.  Luckily it was 
a quiet night, but if things had been busy there could have been a serious impact on 
patient care and safety.” (ibid, paragraph 11, CB 382) 

 
[215] A key element of Ms Davidson’s evidence was the cohesion, integration and 

interdependence of the often three nurses making up the team assisting the surgeon 
perform the procedure; one a scrub nurse working directly with the surgeon, one 
helping the anaesthetist and the scout, able to liaise with others and collect any 
needed supplies or equipment.  The evidence as to patient safety and communication 



was put in the following terms;  “So if we had been busy or performing an operation 
we would - the effect that all three nurses in that room would be able to talk to each 
other to maintain patient safety and to actually make sure that the care that they 
required happened…if there’s any request from the surgeon they relay them to the 
instrument nurse or relate it to their scout nurse, or if their scout nurse is busy or 
required assistance you’d need to be able to talk to the other nurse because you’re 
the only three people in the department.” (Transcript, page 465, lines 21-27) 

 
[216] Ms Davidson was asked as to the scale of ORS staff “outright standing refusal to ever 

work with Ms Dudley.” (Exhibit R12, paragraph 21, CB 383)  The evidence of Ms 
Davidson was; 

 
“I’ve worked with a lot of people over a lot of years.  I’ve worked in 
theatres for over 20 years.  I will admit that over those years I have 
seen people have personal issues with working with one particular 
person.  I think I said that in my statement.  That is something that is 
manageable because it’s an issue between two people, but I was finding 
it impossible to find enough staff who were willing to work with Mrs 
Dudley to make it safe within the operating suite.  There - as I said, you 
need to work in a team of at least three staff to a room and it was 
becoming impossible to find, and those three staff had to have certain 
skills to be able to perform their duties and those skills varying from 
nurses with little experience to those who are very experienced, and 
they vary between procedures we’re doing so not everyone is an expert 
in every area.  When you are decreasing the pool of people down who 
were prepared to work together to less than half the people on your shift 
then it’s becoming very difficult to balance the care requirements of 
patients with the staff’s ability to communicate and work together. 
(Transcript p.466 lines 7-22) 

 
[217] and further; 

 
“…by the time I had made the statement, sent this email, I had a - had 
people say that they did not want to work with Mrs Dudley, and outright 
refusing to do so under any circumstances, but also seeing that 
communication had broken down between people, even if they had 
worked with her, to be in the same room, so they weren’t actually talking 
to each other.  There’s no way that I can guarantee that clinical handover 
is appropriate when two people are not actually communicating, even.  
If everything’s written down there are aspects of the care that might 
need to be clarified and there are certain aspects of our job that involve 
verbal communication, there’s no way for that to be written, so it was - 
my issue was that I wasn’t able to confirm that patient care would 
happen in a safe manner because the - the communication chain might 
have been broken in some way and that vital pieces of information for 
their care would not get through.  I also was concerned that having seen 
the outcomes of interactions made (indistinct) that if patient - if staff 
were being put in a position where they did not feel comfortable that I 
couldn’t actually look after their safety in the workplace either, and that 
I had a responsibility make sure everyone felt safe in the workplace, that 
if they were feeling compromised that they would not be taking the best 
care of their patient that they could because they’d be worrying about 
their own feelings and emotions.”  (Transcript page 466 line 3 to page 
467 line 2) 

 
[218] In cross-examination Ms Dudley asked Ms Davidson to comment about staff attitudes 

during a period when the Health Complaints Commission was alerted by a patient 
about his admission in January 2012.  Ms Davidson was asked,  

 



“…but with regards to not wanting to work with me because they had 
been - were being investigated, or a patient’s complaint was being 
investigated, it sounds a bit like retaliation?—- (Ms Davidson): I was not 
ever told that the reason they did not want to work with you was that 
they were going through the process.  The reasons they did not want to 
work with you were the feelings that they had, their emotional state that 
working with you had on them.  I was being told things like they were 
feeling like they were being watched and waiting for them to make 
mistakes;  that they were feeling stressed; that they were feeling sick 
to come to work; they were not concentrating; calling in sick if they 
knew you were on the shift with them.  Those were the sort of comments 
I was getting which, although could be linked to the process, they were 
not actually directly about the process.  They were about their feelings 
of having to deal with you at work and the issues. 

 
And you took those concerns to the Nurse Unit Manager? —-I mentioned 
that I was concerned about the mental health of several staff members 
because they were feeling stressed. 

 
Did you notice a change in my demeanour?—-Yes, you became 
withdrawn in the workplace.  I think I’ve actually mentioned in the 
statement, but after January of 2012 you started to withdraw from other 
staff in the suite.  I did note that you were reluctant to spend time with 
staff members outside of the clinical professional setting.  You were 
avoiding them in the tea room. 

 
Social interactions?—-Social interaction, yes. (Transcript, page 468, 
lines 12-36) 

 
 

[219] Finally, Ms Davidson gave the following evidence under cross-examination bearing 
on Ms Dudley’s willingness to respond to communications from colleagues; 

 
But with the clinical care, you didn’t see any - any disintegration of my 
capacity to perform my duties?—-I noted that with some of the staff 
members you didn’t interact and communicate with them. 

 
On a social basis?—-No, in a professional basis.  I have heard other 
nurses actually ask you to do things and not have a response from you 
of a verbal nature. 

 
But did I then go and do those duties that were allocated?—-I can’t - I 
can’t actually confirm whether you did actually go and do those duties 
because all - the only interaction I saw was you not actually - - - 

 
Responding? —- - - -responding. 

 
Is it incumbent on a person to, who’s been given a direction to go and 
empty the rubbish bins to actually say, “Okay, “Yes, sir”, like is it - does 
it necessitate a response? —-It would be polite manners to at least 
acknowledge that someone has spoken to you at the minimum.  I would 
expect someone to actually acknowledge that they had heard me and 
that was what I was noting that you hadn’t actually done in a verbal 
manner, and by the stage your demeanour was often very blank faced 
and you weren’t actually giving non-verbal cues either.”   (Transcript, 
468 line 38 to page 469, line 14) 

 



[220] In relation to a disputed theatre event on a day given as an example by Ms Davidson, 
Ms Dudley sharply queried whether Ms Davidson was present in the theatre, the 
procedure and whether it had commenced, the evidence was;  

 
Ms Davidson: “I was scrubbed for a procedure the morning I said to you 
that Kate Taylor asked you to go to morning tea and you didn’t respond 
to her or go.  I believe it to be - in response to that question, I believe 
it to be the middle of a laparotomy on a Sunday for an emergency 
procedure.  I have no recollection of anything else about that procedure 
other than that I remember - - - 

 
You did that procedure? —-  I did that procedure, and the reason I 
remember it is because I volunteered to do the case with you because 
there was a lot of other people who didn’t want to, which made me feel 
that I should as a senior staff member actually, for the patient’s sake, 
become involved in that procedure.”  (Transcript, page 470, lines 22-
33) 

 
[221] I took Coordinator Davidson’s evidence to be highly credible.  She was quite 

unshaken when challenged and appeared motivated by a concern for good 
communications to uphold safety standards not through any animus toward the 
Applicant.  Where Coordinator Davidson’s evidence conflicts with that of the 
Applicant, as in several of the examples set out, I prefer that of Coordinator 
Davidson.  As to reliability, I felt that Coordinator Davidson’s evidence, as did the 
other nurses giving evidence, reflected a far broader perspective of the teamwork 
and communicative interaction in the theatre than did the Applicant’s evidence and 
position when putting her questions to others.  When cross-examined closely on her 
attitude to patient concerns Ms Davidson’s responses were authoritative, agreeable 
and reflected her preparedness to accept a proposition put by the Applicant.  
Tellingly, Ms Davidson readily agreed that, in various scenarios posited by Ms Dudley, 
it was proper for an RN to challenge a medical officer’s proposed course of surgical 
action based on the consents to surgery and proposed changes to the surgical 
procedure.  I have considered Coordinator Davidson a witness of truth who, while 
affected by what she has observed, had remained objective over the troubled period 
dealt with in her evidence. 

 
Bullying and harassment of the Applicant 

 
[222] It had been a significant part of Ms Dudley’s case that she had been subjected to 

bullying and harassment at the ORS since the time of her husband’s January 2012 
procedure.  Exhibit D13 was a detailed timeline of ‘Bullying/Harassment and 
unprofessional conduct’ which, curiously, was not then relied upon in Ms Dudley’s 
often extensive cross-examinations. Similarly, no specific examples of teasing, 
hazing or bullying were developed in any detail and put to any of the many witnesses. 
When the matter of the Applicant being the victim of bullying and harassment was 
put to Ms Davidson the reply was that she “had not witnessed it in terms of witnessing 
people bullying you specifically, but I knew you were unhappy in the workplace.” 
(Transcript, page 480, lines 22/23) 

 
The Evidence of NUM Mace 

 
[223] As a similar question (as to alleged bullying and harassment of the Applicant by those 

in the ORS was put to the ORS NUM since 1999, Mr Ross Mace, I now turn to consider 
his evidence. It is, in general, consonant with that of the other LGH witnesses.  NUM 
Mace’s responsibility, with some 150 staff reporting to him, is to manage the overall 
operation of the ORS, reporting to the Nursing Director - Surgery. (Exhibit R14, 
Witness Statement of Ross Mace, paragraph 6, CB 453)  As NUM, Mr Mace did not 
directly manage the nurses within the ORS on a day-to-day basis, that task falling to 
the Nurse in Charge, who ‘ran the floor’. 



 
[224] Consistent with the evidence of others already noted, NUM Mace’s evidence was that 

since Ms Dudley’s husband’s admission in January 2012 a gradual change was 
observed “in her behaviour that created problems in the ORS and for me personally.” 
(ibid, paragraph 11, CB 454) 

 
[225] Mr Mace’s evidence disclosed a post January 2012 continuum of dealings with the 

Applicant as to the actions of registrars and the process for the treatment of private 
patients and their election to be treated as private patients.  From an initially 
sympathetic and supportive position, where his evidence was “that from January to 
July 2013 I had many conversations with Mrs Dudley and attempted to provide 
emotional support and assist her in the workplace.  I was very concerned for her 
wellbeing.  For example I recall granting leave to her at very short notice in March 
2012.” (ibid, paragraph 12, CB 454)  There were also occasions when Mr Mace was 
unable to grant the Applicant leave. NUM Mace’s evidence then recorded a change in 
the Applicant’s behaviour as requests and demands for information and answers to 
queries as to the private patient election issue escalated - as NUM Mace “could not 
supply to her satisfaction and demanding outcomes, much of which I was not 
authorised to achieve.   Her demeanour towards me became aggressive and her 
language became argumentative and patronising.”  (ibid, paragraph 13, CB 454) 

 
[226] Although Mr Mace initially indicated his support for her efforts to improve the private 

patient election process (PPEP) and did significant work to this end, “the manner in 
which Mrs Dudley pursued her concerns with respect to the PPEP became obsessive 
and difficult to manage.  This caused me significant concern. 

 
[227] Mrs Dudley inundated me with emails and demands for responses to incident reports 

that she had submitted…” (ibid, paragraphs 17/18, CB 454) 
 

[228] NUM Mace’s evidence was that as much of the process being queried lay ‘completely 
outside’ the NUM’s area of authority, (ibid, paragraph 19, CB 455) assistance was 
sought from the Director of Surgery and other officers in authority within the LGH.  
On a personal basis, the effect of these interactions was given in the following 
evidence: 

 
“Eventually I came to fear opening my email account to find yet another 
message from her which would translate to further hours of work to try 
and produce a response that would not perpetuate endless emails.  
These frequent interactions with Mrs Dudley have taken a huge 
emotional and psychological toll on me. 

 
Email traffic from Mrs Dudley was such that I would receive an email or 
more a day, which would take me hours to respond to in a considered 
manner. 

 
I withdrew my support from Mrs Dudley’s quest when she became 
unworkably demanding and uncompromising in her approach.  To avoid 
harmful conflict, I discontinued face to face conversations, not wanting 
to be harangued.”  (ibid, paragraphs 20-22, CB 455) 

 
[229] The next point of the ORS NUM is, in my view, telling, as he described the ORS as “a 

caring and close knit department that is heavily dependent on the ability to trust 
team members explicitly.  Many complainants explained that the obsessive scrutiny 
of their practice from Mrs Dudley was incompatible with a trusting work 
environment.” (ibid, paragraph 35, CB 457) and further; 

 
“During the period from January 2012 to July 2013 many staff expressed 
concern for Mrs Dudley’s wellbeing.  Many within the ORS attempted to 



support Mrs Dudley during this time, but retreated as she began to 
accuse staff of inappropriate behaviour in the treatment of her husband. 

 
Throughout this period, nursing staff reported to me that: 
(a) Mrs Dudley was isolating herself and was often not around when 
needed; 
(b) they felt that Mrs Dudley was looking over their shoulder waiting for 
them to make a mistake and then write a complaint against them; 
(c) Mrs Dudley’s hypervigilance of process caused distraction from 
patient care; and 
(d) they had started to second guess their work practices, felt under 
threat by the (sic) Mrs Dudley’s presence and started requesting not be 
rostered with her.”  (ibid, paragraphs 23-24, CB 455) 

 
[230] NUM Mace’s evidence gave further detail of his contact counselling ORS staff in 

concerns referable to Ms Dudley, ranging from suicidal thoughts, to feeling unwell, 
to losing concentration in theatre, to resignations and transfers, insomnia, increasing 
stress levels, fear for colleagues who might engage in unsafe thought practices and 
the difficulty of teaching new staff when their clinical practice was ‘closely monitored’ 
by Ms Dudley. (See Exhibit R14, paragraphs 29-34, 36-39, CB 456/7) 

 
[231] On 2 June 2015 Mr Mace wrote an email to the Nursing Director, Surgery at the LGH 

setting out his views, broadly consistent with those set out above.  (Annexure RM 2 
to Exhibit R14, CB 463)  In it Mr Mace summarises the effect of a return of Ms Dudley 
into the ORS in the following terms; 

 
“Of paramount concern for me, as the NUM, is Ms Dudley’s contempt 
and complete lack of respect for authority and the belligerent attitude 
with which she communicates.  In my experience, if Ms Dudley doesn’t 
receive the answer she likes or the response she’s expecting her attitude 
is one of aggression, intimidation and humiliation.  I have endured Ms 
Dudley’s incessant harassment, emails and constant barrage of ‘incident 
reports’ and do not wish to be subject again to the stress and emotionally 
draining onslaught of her unprofessional behaviour.  As NUM, I have no 
doubt that Ms Dudley holds me in contempt and will not receive direction 
from me.  I have witnessed her disregard for the Surgical Director - so 
who will ‘manage’ Ms Dudley? 
 
I have read with a heavy heart, the testimonials of staff who have been 
bullied and intimidated by Ms Dudley and am saddened by the deep hurt 
that this individual has caused.”  (loc cit) 

 
[232] Despite his misgivings, in June 2015 Mr Mace attended a preliminary session with Mr 

Lennox, who, it had been proposed, would undertake a Restorative Justice activity.  
Mr Mace gave the following evidence as to his ambivalence; “Everything I had 
observed in Mrs Dudley’s behaviour suggested to me that she felt no regret or 
responsibility for the harm that her behaviour had caused in the ORS and that she 
saw herself as a blameless victim.  I couldn’t imagine that Mrs Dudley would ever 
accept any fault or show any remorse for the pain that she had caused.” (Exhibit 
R14, paragraph 50, CB 459) 

 
[233] The following excerpt, from NUM Mace’s cross=examination by the Applicant, as to 

the matter of bullying was telling. When pressed by the Applicant that she had come 
to NUM Mace and had given him “…instances where people had been - had said or 
done, made actions that were disturbing to me and that I was then in tears?…I don’t 
recall.  I know that you would come in distressed.  We would talk quite extensively 
about the situation but I don’t recall you actually coming and saying directly to me;  
I’ve been bullied by such and such in this station.” (Transcript, page 489, lines 10-
14)  When NUM Mace requested the Applicant to give a specific example of Ms Dudley 



having come to him, claiming to have been bullied, Ms Dudley gave an instance when 
she suggested she had come to the NUM saying that she had been harassed “on the 
workplace”, (Transcript, page 489, lines 18/19)  Mr Mace’s response was: “I don't 
recall me - no, I don't recall that as I recall the events.” (Transcript, page 489, line 
24)  

 
[234] When Ms Dudley questioned Mr Mace about there being many events in the first six 

months (after Mr Dudley’s emergency surgery) where Ms Dudley “…was the target 
of unwelcome comment.” the response was, “Well, I think that may be a perception.” 
(Transcript, page 489, line 29) 

 
[235] To the Applicant’s subsequent description of there being a period “that I was feeling 

quite traumatised in the workplace and that I was distressed,” Mr Mace responded 
by first, acknowledging the period of sensitivity and vulnerability and then, observing 
that there was “a lot of perception.  I would almost go to the point where, where two 
people were talking in the corner and you would see them talking, I think there was 
a perception that you thought they would be talking about you.” (Transcript, page 
490, lines 11-18)  Mr Mace’s evidence was, in that regard, that he was not aware of 
any instances when the position advanced by Ms Dudley (about people talking about 
her) was the case in actuality. (Transcript, page 420, lines 20/21) 

 
[236] Although it is true that NUM Mace’s memory of various events and conversations 

occurring from January 2012 required some prodding, I formed the view that his 
evidence of the events in question was reliable.  In particular I have accepted his 
account as to the disputed issue of Ms Dudley having come to Mr Mace claiming that 
she was being bullied and harassed.  It was relevant, in my view, that Mr Mace was 
not taken to the Applicant’s Timeline of Bullying/Harassment and unprofessional 
conduct, (Exhibit D13) where there was set out a chronology of references to Ms 
Dudley having raised bullying, harassment and unwelcome sexual misconduct 
issues/matters, sometimes to Mr Mace.  

 
[237] When asked by the Commission why, given there were instances when so many of 

the Applicant’s ex-colleagues were in the box, that material in D13 (the Applicant’s 
bullying and harassment ‘timeline’) was not put to them, the Applicant responded: 
“No. Because that wasn’t what we were in - in the hearing for. We were in the hearing 
for - because of the text message…” (Transcript, page 26, lines 39/40 of the 7 
December 2017 proceedings)   It will be appreciated that large portions of Ms 
Dudley’s case centred on matters far removed from the July 31 2016 text message 
to Ms Mackenzie - indeed, parts of the Applicant’s various submissions barely allude 
to it.  Although not invoking a strong puttage rule, it is not easy to understand why 
these alleged bullying and harassment matters, so central to Ms Dudley’s case, were 
not put to the LGH witnesses.  It did not enhance Ms Dudley’s credibility. 

 
[238] Having closely examined Mr Mace during his giving of evidence, and acknowledging 

that there was a regrettable transcription malfunction during his evidence - when 
one was subsequently required to rely on one’s notes, I formed the view that his 
evidence was reliable, that his frank account of his failing to ‘contain’ or deal with Ms 
Dudley’s many complaints, did not always cast his managerial capacity in a 
favourable light. There was no basis arising from the evidence, where NUM Mace 
could be held to have not endeavoured to earnestly come to the Applicant’s aid, most 
particularly in the months immediately after Mr Dudley’s admission and surgery.  I 
concluded that Mr Mace was a highly conscientious witness and have accepted his 
evidence. 

 
Ms Mackenzie 

 
[239] Dealing with Ms Mackenzie brings the focus directly to the questioned text message 

and it is to that central aspect of the case to which I now turn.  
 



[240] Ms Mackenzie had known Ms Dudley since childhood as they participated in Highland 
Dancing activities.  Although efforts were made by the Applicant to emphasise the 
closeness of their adult friendship at the LGH and during a time when both performed 
a period of duty on secondment/temporary transfer at the Australian Nursing and 
Midwifery Federation (ANMF), I have accepted Ms Mackenzie’s depiction that they 
were work friends, and friendly, but that Ms Dudley was not a close friend. (Exhibit 
R18, Statement of Ms Mackenzie, paragraph 12, CB 472) 

 
[241] Their period of secondment at the ANMF required regular trips together from 

Launceston to Hobart and accompanying social contact.  Ms Mackenzie’s evidence 
particularised the friendship, for example that they did not socialise out of work, 
other than when there was a work related reason for doing so. (loc cit)  When the 
Applicant referred Ms Mackenzie to lunches taken together, Ms Mackenzie retorted 
that such luncheons occurred on work days together, not on non-work days. 

 
The 2016 ED5 process 

 
[242] It may be recalled that 

 
• Ms Dudley had contacted Ms Mackenzie by text on 22 and 24 December 2014, 

requesting that Ms Mackenzie provide a statement that would be used in 
support of the Applicant; 

• no longer working for the Union, Ms Mackenzie was working in the ORS and, 
having heard comments from staff in the ORS, Ms Mackenzie had ‘started to 
form the belief’ that the Applicant had “caused anxiety and stress for other 
staff in the ORS.” (ibid, paragraph 16, CB 473); 

• accordingly Ms Mackenzie was “very reluctant to get caught up in the 
process.” (loc cit); 

• Ms Mackenzie replied in her 29 December 2014 text to the Applicant’s 22 and 
24 December texts by indicating, politely, that she wished Ms Dudley well, 
but was unable to become involved. 

• the Applicant’s 30 December 2014 response to Ms Mackenzie, set out below, 
took Ms Mackenzie aback and, given that she had felt her 29 December 2014 
response declining the Applicant to be courteous, felt the text message to be 
“aggressive and rude.” (ibid, paragraph 18, CB 473) 

• the Applicant’s 30 December response was in the following terms; 
 

“I am sorry and disappointed in your response Sonia very disappointed 
as I thought of all people you would understand and be prepared to 
assist a colleague in need.  I appreciate your comments and am very 
very sorry my request has stirred up your anxiety’s but THIS is not about 
YOU, its about me returning to work.  I too am still ORS staff and State 
Service employee deserving of courtesy, honest and respect.  All I ask 
is for your make a phone call, confirm verbally that we had a cordial, 
professional working relationship and that you believe we could happily 
and professionally work together again.  Surely this is not too much to 
ask of a friend and colleague? Your txt sounds to me as if management 
or the ORS clique is applying pressure on staff to not assist me - is that 
what is happening?”  (ibid, paragraph 17, CB 473)  [emphasis Ms 
Dudley’s] 

 
[243] Ms Mackenzie had not responded to any of the Applicant's contacts since, including 

text messages, a telephone call and a voicemail message, one of which requested a 
meeting to ‘set the record straight’. (ibid paragraph 19, CB 473) 

 
[244] It was Ms Mackenzie’s evidence that, by her responding to none of these contacts,  

she hoped Ms Dudley would ‘get the message’ and cease further contact.  The 
evidence was, “I did not want to get involved and her constant contact caused me to 
form the view that the real reason for her doing so was to prod me for information 



about the ORS that she would use in her work related issues.” (ibid, paragraph 20, 
CB 474) 

 
[245] After a brief mid-May 2016 telephone call from the Applicant, when Ms Mackenzie 

was unwell and a coughing fit assisted in her concluding the call, Ms Mackenzie wrote 
by email to Mr Bellinger, seeking his advice as to how to best deal with Ms Dudley’s 
unwelcome contact.  Mr Bellinger provided his advice and a draft email (to be sent 
to the Applicant) for Ms Mackenzie’s consideration. However, Ms Mackenzie elected, 
rather than sending that or another email requesting no further contact from the 
Applicant, to block Ms Dudley’s telephone number from her telephone. 

 
[246] Shortly thereafter, on 31 July 2016 Ms Mackenzie received the email at the heart of 

the termination, repeated below for convenience. 
 

“Just thinking of you as I often do & wondering whether you’ve been 
rewarded with that promotion you fought so dirty to get & when you 
disclosed what should have been a confidential ANF email dated 2012?  
For your information I never actioned the advice, I didn’t need to as I 
received written confirmation from a senior executive that the issues 
had been reported to HCC!  Hope your enjoying a nice weekend, we still 
haven’t managed that coffee catchup yet.” (Exhibit R18, Ms Mackenzie’s 
Statement, paragraph 22, CB 474) 

 
Ms Mackenzie’s reaction to the 31 July 2016 email 

 
[247] The evidence is that Ms Mackenzie at first could not understand the email and then, 

after considering the contents, “felt sick and like I may vomit.  I was extremely 
offended that she would imply I was unprofessional and had ‘fought dirty’ and found 
the message to be very hurtful and cruel.  I still find it upsetting to read it now.” 
(ibid, paragraph 24, CB 474) 

 
[248] Ms Mackenzie felt the message to also be connected to the WHS investigation 

conducted by Mr McCarthy “and felt like I was being intimidated and harassed.” (ibid, 
paragraph 25, CB 474)  The concern Ms Mackenzie had, stemmed in part from her 
involvement in the McCarthy investigation.  As the ANMF Workplace Representative 
in the ORS, Ms Mackenzie had responded to those ANMF members who had sought 
her assistance by preparing a statement setting out their concerns in relation to the 
Applicant. 

 
[249] Ms Mackenzie also averred that her additional concern was that the 31 July message 

may portend the “start of an allegation against me or report being put in against me.  
This belief was based on my conversations with staff members who had expressed 
that staff had been reported by Ms Dudley for matters to various bodies.” (ibid, 
paragraph 27, CB 475) 

 
[250] After her initial confusion with the text Ms Mackenzie considered the text message to 

refer to her position at the ORS, as it related to her very new promotion.  Ms 
Mackenzie re-blocked the Applicant from her phone (it appeared an ‘update’ to her 
telephone had inadvertently cancelled Ms Mackenzie’s blocking of Ms Dudley) and, 
on the same day, contacted Mr Bellinger again, saying of the ‘unwelcome’ text that; 

 
• “she (the Applicant) knows I have spoken to Terry (McCarthy)”; 
• that Ms Mackenzie “was unsure what email she had supposedly passed on and 

was clueless as to what she meant.” 
• that she”felt like the next victim,” and 
• asked whether this will “ever end.” (ibid, paragraph 30(a), (b), (c), (d), (e), 

CB 475) 
 



[251] Ms Mackenzie agreed when Mr Bellinger asked whether Ms Mackenzie was 
‘comfortable’ if he passed the matter to his superiors.  As a consequence Dr Alcorn 
commenced the second ED5 investigation into the text and its transmission to 
determine whether reasonable grounds existed to believe that the Applicant may 
have breached the Code of Conduct.  The investigation (the second ED5 
investigation) was then conducted by Ms Siggins. (ibid, paragraph 31, CB 476) 

 
[252] Ms Mackenzie’s prepared statement for the Siggins inquiry was admitted into 

evidence in this case as Annexure SM1 to Exhibit R18 (CB 477).  Annexure SM1 is in 
closely similar terms to Exhibit R18, Ms Mackenzie’s Witness Statement.  In SM1, Ms 
Mackenzie confirms that contact ceased with the Applicant from 29 December 2014 
((Annexure SM1, paragraph 21, CB 479) and that she had replied to none of the 
Applicant’s post December 2014 contacts. 

 
[253] Ms Mackenzie’s statement to Ms Siggins included; 

 
• that she did not then know what ‘HCC’ was and didn’t know what ‘fighting 

dirty’ meant, nor what ‘ANF’ email was referenced. (ibid, paragraph 32); 
• that she felt disrespected and intimidated. (ibid, paragraph 33); 
• confirmation that Ms Mackenzie’s email to Mr Bellinger of 3.46 pm on 31 July 

was a complaint about the text message (ibid paragraph 36); 
• that as “a union rep, staff had come to me talking about their concerns 

regarding those issues with Liz and I knew what they had gone through and 
I felt that perhaps now I was going through it.” (ibid, paragraph 37, CB 481); 

• that in the face of Ms Dudley returning to the ORS, as “the workplace union 
rep, and in consultation with the ANMF I wrote a letter to HR highlighting 
members concerns about Liz returning to the workplace…I stipulated in the 
letter that it was not my personal opinion.” (ibid, paragraph 38); 

• that as to ‘the position’ referred to by the Applicant in the Mackenzie text, 
that Ms Dudley was aware of Ms Mackenzie’s long held dream of taking up an 
educator’s position.  As Ms Mackenzie had applied for such a role one week 
before receiving the July 31 2016 text it was unclear whether Ms Dudley knew 
or if it was a coincidence. (ibid, paragraph 40, CB 481); 

• that she had not had any other promotions and did not understand what the 
accusation that she had ‘fought dirty’ referred to or what the confidential email 
was. (ibid, paragraphs 41 and 42, CB 481); 

• that in her view the email was not respectful and, rather, was accusatory and 
cruel.  The email reference implied unprofessionalism and that “no-one has 
ever been that nasty to me.” (ibid, paragraph 43, CB 482); 

• that a part of Ms Mackenzie felt sad, because they had been work friends and 
‘it had come to this’. Ms Mackenzie experienced confusion “that the message 
was mean in the middle and nice at the end”, with its coffee reference. (ibid, 
paragraph 44, CB 482)  In the Commission Ms Mackenzie’s evidence 
commented on the “almost sickly sweet way at the end…like nothing had been 
said or no nastiness in the previous few sentences.  Then I started to worry…” 
(Transcript, page 617, lines 32-38); 

• that it (the email) was a work matter and not a private matter as the content 
was work related and from someone Ms Mackenzie did not have a friendship 
with. 

 
Ms Mackenzie’s viva voce evidence 

 
[254] Ms Mackenzie again affirmed, as to her friendship level with the Applicant, that she 

was a work friend and that, “Our relationship was friendly but she was not a close 
friend.” (Transcript, page 609, line 5)  By way of example the Applicant had not met 
Ms Mackenzie’s children, been inside her home, had met Ms Mackenzie’s husband 
only at Mr Dudley’s workplace and had not been invited to Ms Mackenzie’s 40th 
birthday party. (Transcript, page 609, lines 9-13) 

 



[255] As to having used the language suggestive that ‘you would do whatever it took to 
get a promotion’ Ms Mackenzie averred; “Not that I recall, They’re not words I’d use.” 
(Transcript, page 609, lines 34/35) 

 
[256] Ms Mackenzie’s further evidence was that in her conversation with Mr Bellinger on 31 

July 2016, she felt “quite fearful of what it all meant and I - I remember I was very 
upset when I spoke to James…” (Transcript, page 618, lines 7-8) 

 
[257] In relation to the impact the 31 July text had had upon her, Ms Mackenzie’s evidence 

was that the personal impact has been massive, that she had ‘scanned’ or, looked 
about, everywhere; at the supermarket, at the children’s school, at her doorstep and 
even at her University graduation ceremony, checking for Ms Dudley’s 
presence.(Transcript, page 618, lines 1-8)  Further, Ms Mackenzie’s evidence was 
that after receiving the text she answered calls only when she knew the caller, didn’t 
answer the home door without checking and had trouble sleeping and eating, so that 
several counselling strategy sessions were conducted after advice from LGH HR. 
(Transcript, page 619, lines 8-14) 

 
[258] Under cross examination Ms Mackenzie; 

 
• declined to accept that the text message seeking to ‘set the record straight’, 

was the Applicant seeking Ms Mackenzie’s assistance as a workplace 
representative. (Transcript, page 620, lines 24-25); 

• described her approach to Mr Bellinger (upon receipt of 31 July 2016 email), 
“As a complaint that I was aggrieved by the content of it, and I received it, 
that I was complaining about it.” (Transcript, page 642, lines 20-21)  “It was 
nice at the beginning, cruel in the middle, and nice at the end…” (ibid, lines 
37-38) 

• denied ‘categorically’ having ever said as to a Clinical Nurse Educator position 
or an ‘educator’ position, that she would “do anything it takes to get that job, 
I’ll even fight dirty for it.” (Transcript, page 654, lines 42-44) 

 
[259] Ms Dudley’s close cross examination of Ms Mackenzie included the proposition being 

put that Ms Mackenzie may have uttered words to the effect that she would ‘do 
anything’ to obtain the education role in jest.  Finally Ms Mackenzie said, “No, I 
wouldn’t say, I would do anything, even fight dirty,” because that’s not what I - in 
the (indistinct) of who I am.  I don’t fight dirty.  And I (indistinct) find it insulting 
that you would insinuate that I would do that intentionally.” (Transcript, page 655, 
lines 17-20) 

 
[260] Ms Mackenzie’s evidence was that she did not doubt that Ms Dudley was “insinuating 

I had done something unreasonable or - to receive a promotion” and that “the polite 
salutation at the beginning and end was sarcastic, not real, not with the intent of 
being friendly.” (Transcript, page 655, lines 23/24 and 32/33)  Further attention will 
be given to Ms Mackenzie’s evidence below, together with further consideration of 
the Mackenzie text in the context of the State Service Code of Conduct and the 
Protocol. 

 
The remaining evidence 

 
[261] It is unnecessary to canvass all the remaining evidence in similar detail to that 

considered above.  Much attention was directed (by both sides) to aspects of the 
Applicant’s case which did not relate to the sending of the Mackenzie text. The 
evidence does, however, permit of a summary.  

 
[262] Overall, as one expects will have become apparent, a consistent picture emerged of 

the sad consequences for the Applicant, as the fact of her husband’s admission in 
such circumstances appears to have fundamentally altered Ms Dudley’s place in the 
ORS. Changed and then lost, was the long period of amity which had existed between 



the Applicant and her fellow ORS workers. In its place emerged Ms Dudley’s fierce 
determination to detect and address the shortcomings of the ORS staff, Ms Dudley’s 
erstwhile colleagues and the surgical policies and function of the LGH.   

 
[263] From the Applicant’s place as an accepted member of the ORS coterie, the evidence 

I have accepted reflects her changed position. The evidence almost universally 
reflects Ms Dudley’s isolation from her fellow theatre colleagues, hastened, one 
observes, by dent of her subsequent behaviour in the ORS, or, as Ms Dudley would 
have it, the onset of bullying and teasing from her former workmates, and the 
complaints lodged, under Mr Dudley’s name, with the various authorities over his two 
admissions and subsequent care.  One notes, to give context to the ORS reaction, 
that ‘the Dudley complaints’ caused official enquiries to then be instituted by those 
bodies into the actions of nurses and medical officers in the ORS.  On the ground this 
meant that, without advice from Ms Dudley, an ORS employee would be advised that 
a formal complaint into their professional practice had been made and that the body 
having placed itself ’on inquiry’, thereby required, under the relevant legislation and 
regulations, the ORS member to provide a written response. 

 
[264] An example of the complaints lodged against ORS staff was a complaint lodged by 

Mr Dudley with AHPRA some two years after Mr Dudley’s admission, raising aspects 
of ORS RN Jonathon Reginald Taylor’s standards of care in respect of Mr Dudley’s 
admission.  One of the ten complaints was that Mr Taylor had, “remained after his 
shift concluded without just cause or reason to inappropriately observe this patient’s 
procedure - blatant voyeurism!”   

 
[265] The evidence of now Acting Manager Taylor, was that his only involvement in the 

procedure was that he had taken the theatre booking for Mr Dudley’s surgery and 
“was not present when the procedure was performed.  My shift was finished and I 
had left the ORS by that point.  I didn’t even know that the person I had booked in 
for surgery was Mrs Dudley’s husband.” (Exhibit R9, Statement of Mr J Taylor, 
paragraph 10, CB 550)  In response to a question from the Commission, Mr Taylor’s 
evidence was that at the relevant time, he “had gone home.” (Transcript, page 429, 
line 35) 

 
[266] Mr Taylor’s evidence was that the accusations were entirely baseless, unsupported 

by any corroborating evidence and caused him “ an immense amount of stress and 
anxiety”, (Exhibit R9, Statement of Jonathan Reginald Taylor, CB 549)  Mr Taylor’s 
evidence was that he provided a written response to AHPRA (ibid, Annexure JT4, CB 
563) and subsequently received a telephone call from AHPRA advising that the 
complaint had been dismissed - but that, extraordinarily, he had received nothing in 
writing from AHPRA to that effect. (ibid, paragraph 28, CB 551)  Mr Taylor made it 
quite clear that even though he had agreed to participate in the restorative justice 
exercise when it was proposed, he still had very strong, continuing emotions as to 
the treatment he had been subjected to by Ms Dudley and doubted that a working 
relationship, with the necessary trust, could be re-established between himself and 
the Applicant. 

 
[267] Notwithstanding his ongoing high emotions over the Applicant’s complaint as to his 

limited role in the circumstances of Mr Dudley’s surgery and, for him, the entirely 
unjustified basis of the Dudley report to AHPRA, I considered Mr Taylor’s evidence 
reliable.  The raw emotion reflected in his evidence was partly explained, one expects, 
from the difficult events experienced by his wife, also an RN in ORS, (about which Mr 
Taylor also gave evidence) after his wife received a text communication without the 
sender’s name disclosed, which was from the Applicant.  The abrupt communication 
was set out at Annexure JT5 to Mr Taylor’s statement. (ibid, Annexure JT5, CB 565) 

 
The private patient procedures policy -  

 



[268] It is evident from the evidence that throughout 2012 and 2013 the Applicant’s 
interest in the LGH private patient admission procedures and policy, as applied in the 
ORS, came to be a wedge, which, together with other actions, had the affect of 
setting Ms Dudley apart from her peers, her nursing supervisors and the medical 
officers within the surgical and anaesthetic departments at the LGH, with whom all 
ORS nurses are required to work so closely. 

 
[269] Amongst the matters not set out in this decision, but which were given close attention 

in the evidence, is a section of Mr Bellinger’s detailed witness statement headed, 
“Mrs Dudley’s administratively burdensome requests"  (Exhibit R4, paragraph 
87, CB 205) Included in Mr Bellinger’s statement is a summary of a range of actions 
and requests for information and documents initiated by the Applicant. It was part of 
Mr Bellinger’s evidence that these requests were burdensome and well justified the 
comments subsequently made of Ms Dudley by Dr Alcorn in his final communications 
to the Applicant.  

 
[270] A prime example is Ms Dudley’s repeated requests for the LGH to provide a copy of 

the Private Patient to Theatre Policy (the Policy). During much, if not all, of the period 
now under review, it appears that there has been no such policy. If such a policy 
once existed, and it is not acknowledged by the LGH that such a policy did exist, it 
no longer exists. Despite LGH searches and requests of senior officers for various 
recollections, nothing was revealed so as to locate such a policy. This was so despite 
surmise from Ms Dudley that such a policy once existed or should have/must have 
existed.  

 
[271] Ms Dudley was advised to this affect, that no such policy currently formed part of the 

LGH’s official folio of policies and no record or example of such a policy had been 
unearthed. Mr Bellinger averred that since October 2014 the Applicant had made 20 
requests for the Policy - or similar. During the early stage of this Application Ms 
Dudley made similar requests of the Commission, that the LGH be required to 
produce the Policy - which, despite her requests had not been provided. In 
correspondence of 6 June 2017, passing between the parties and provided as a 
matter of course to my Associate, Ms Dudley renewed her request to Mr Collinson 
that the Policy which “…to date has been withheld or denied… “ be “…resurrected and 
provided without further delay.” (Ms Dudley’s 6 June 2017, 5:23 pm email to Mr 
Collinson) On 9 June Mr Collinson (per 4:26pm email) wrote to the Applicant advising 
that there was no policy pertaining to private patients in theatre. 

 
[272] Relevantly, Mr Bellinger noted the observation of DP Wells in the earlier RO matter, 

that, “I have determined that the remaining documents requested by the Applicant 
and evidenced in attachment A are either not in the position (sic) of the respondent, 
do not, or no longer, exist, are not relevant or have already been provided either in 
their entirety or in some other form.” (Exhibit R4, paragraph 87 (a) (iv), CB 205)   
Ms Dudley asserted that Professor Einoder had acknowledged the fact of the 
existence of the Policy. One notes that at page 2 of Professor Einoder’s witness 
statement (Exhibit D6, CB 128) the following comment appears relative to the Policy; 
“I remember that in 2012 she advised me of an increased number of Private Patients 
coming through the ORS, of the Private Patient Policy, and she believed that patients 
‘rights’ were being denied.” (Emphasis mine) 

 
[273] I have accepted that the Policy did not exist at the time this case was heard and that 

the LGH was not falsely claiming it did not possess a version of the Policy which might 
at some time have held sway. The claim that Ms Dudley unreasonably made further, 
ongoing administrative requests, or did not accept the word of her employer as to 
various policies or documentation existing and continued to press matters that had 
previously been the subject of close attention, (although not agreement) is supported 
by the Applicant’s ongoing requests for the Policy.  Coming to this view, that is, of 
the unreasonableness of the Applicant’s repeated requests, is fortified by the further 
list of materials sought repeatedly by the Applicant of the Respondent and outlined 



in Mr Bellinger’s statement at paragraph 87. (Exhibit R4, CB 205)  Relevant too in 
this regard is Mr Bellinger’s correspondence to the Applicant of 14 June 2016. 
(Annexure JB26 to Exhibit R4, CB 334)  

 
[274] That correspondence is essentially an appeal to the Applicant to desist in re-agitating 

material where the parties have dealt with matters in issue, have exchanged views, 
and, for the THS, have officially noted the views of the Applicant. The correspondence 
refers to issues which have been the subject of consideration by the Tasmanian 
industrial Commission and which cannot be further usefully agitated. Particularly 
detailed is Mr Bellinger’s summary of the swathes of correspondence sent to various 
places and officials in the THS as to matters which, in the THS view, have been 
concluded, if not by agreement then by exhaustion (not an expression used by Mr 
Bellinger) . The thrust of the correspondence, which I have regarded as very 
important, is that Ms Dudley is “respectfully” asked to refer to previous 
correspondence, to see if a matter has been already addressed, before re-engaging. 

 
[275] It is noteworthy that before making the ‘respectful’ request set out above, the 

Respondent records that, notwithstanding the repeated requests of the Applicant the 
response of the THS has been constant, that is, had been consistent. The letter then 
acknowledges that the continued raising of the same or similar matters “is having an 
adverse impact on the THS and its employees and its resources.” (Exhibit R4, Annexe 
JB26, CB 334) Now, whether putting  a request of that type, in such terms was likely 
to elicit a favourable response from the Applicant is a matter of individual judgement, 
Mr Bellinger’s statement goes on to record requests in June 2016.  

 
[276] One notes that behaviour such as is spelt out in the evidence of Mr Bellinger is more 

than irksome for the employer, it exhibits in my view an unwillingness by Ms Dudley 
to put aside the controversial way which threatened the bonds of trust and confidence 
which are at the heart of an enduring employment relationship.  To adopt instead the 
fractious, contrary ways described by NUM Mace in his depiction of Ms Dudley’s 
ascending patterns of uncooperativeness, to her “becoming unworkably demanding 
and uncompromising in her approach.” with a change in demeanour so that “she 
became aggressive and her language became argumentative and patronising.” is not 
without eventual risk to such an employee.  If one accepts NUM Mace’s evidence, as 
I do, both as to Ms Dudley’s increasingly controversial ways, his denial of there being 
instances of bullying and complaints to him in that regard, and the evidence of the 
various RNs as to Ms Dudley’s comportment in the ORS, one can see in the Applicant’s 
increasingly querulent behaviour, a sound foundation for Dr Alcorn’s behavioural 
warning of 5 July 2016.  

 
Ms Dudley’s efforts not entirely negative 

 
[277] It must be appreciated, and it was noteworthy that both NUM Mace and the LGH 

medical officers’ evidence was not slow to acknowledge this, that Ms Dudley’s earlier 
efforts in relation to the ORS procedures to private patient admissions were not 
entirely negative.  One brings this observation to notice purposively,in the interests 
of evenhandedness, given the overwhelmingly negative evidence as to how the 
Applicant conducted herself post January 2012.  It is not, however, the task of the 
Commission to make judgements about the disputed policy questions and the way in 
which the parties might have differently handled their affairs in reviewing and, if 
necessary, revising or creating ORS policy.  The conduct of those involved does 
become a relevant consideration when it assumes impermissible qualities, a 
diminution in their nursing practice and professionalism, or manifests misconduct. It 
may also be relevant to the remedies which are available if the impracticability of 
reinstatement became a live issue in a termination of employment dispute. (See 
s.30(10) of the Act). 

 
[278] An example of such excess is to be found in the evidence of Mr Taylor. In giving his 

evidence Mr Taylor was very open as to the ongoing emotion he continued to feel 



over the way he (and his wife, by virtue of the text message Ms Dudley sent her) 
had been treated by the Applicant so that, “It’s broken all chance of any sort of 
working relationship at all.” (Transcript, page 410, lines 24/25) 

 
The Applicant’s evidence 

 
[279] Ms Dudley presented in the box as having entirely fixed views about how her actions 

should be characterised and as to the very many areas where the administration of 
the hospital was faulty, whether through poor policy formulation, through poor 
supervision in the ORS or through inadequate attention by ORS staff to such matters 
as informed consent and patient labelling as patients come through the preparation 
area and then into the theatre. 

 
[280] The evidence before the Commission revealed the Applicant's intense vigilance in the 

post January 2012 era saw much of her attention devoted to surveilling the 
categorisation of patients, both on the labels which detail the procedure and may 
contain consent, for a privately insured patient, to surgery if a registrar is to perform 
the procedure. 

 
[281] Given that the completion of some of the LGH administrative requirements, the 

forms, labels, consents and entries into the computer system were functions in part 
the responsibility of various ORS staff, RNs, it can be readily envisaged how keen 
was the interest of those ORS staff in the activities of their new self-appointed 
invigilator. 

 
[282] The Applicant pointed to a range of behaviours allegedly directed at her, which for 

present purposes can be divided into two categories.  The first is those said to relate 
to Mr Dudley’s surgery and the second, those consequential upon the Applicant’s 
scrutiny of ORS practices, policies and procedures.  Included in the latter are the 
Applicant’s involvement in mid-surgical imbroglios, which I have closely noted but 
am not required to adjudicate upon.  

 
[283] Detailed evidence was given as to the Applicant’s behaviour by Dr Brian Kirkby, the 

LGH Director of Surgery. One instance relied upon by Dr Kirkby involved an occasion 
when Dr Kirkby was operating in one theatre and Ms Dudley was one of the nurses 
working in another, adjacent operating theatre where the procedure was being 
conducted by a registrar.  It was Dr Kirkby’s evidence that Ms Dudley pressed an 
objection to consent, during the actual course of the surgical procedure being 
conducted by the registrar in the adjacent theatre.  This situation was brought to 
Director of Surgery Kirkby’s attention mid-procedure. It seems that the contretemps 
in the Applicant’s theatre developed to became so severe that Dr Kirkby was required 
to stop the surgery that he, Dr Kirkby, was conducting in his theatre, to discuss Ms 
Dudley’s objection in the ORS corridor with the other operating doctor or registrar, 
and Ms Dudley.  Dr Kirkby’s evidence was that, “Ms Dudley stopped a patient’s 
operation…insisting that I stop operating in the theatre I was operating in to attend 
and discuss the situation with her and my registrar. This was to the detriment of two 
patients.” (Exhibit R5, Statement of Brian Kirkby, paragraph 23, CB 403)  

 
[284] In commenting generally as to this aspect, the Applicant relied upon the several 

professional code obligations as to informed consent and patient care resting upon 
her as a professional in the theatre, and put that consent forms had been 
altered/falsified and aspects of an operation were altered as the procedure got 
underway, for reasons which suited the practitioner/registrar.  Against which Dr 
Kirkby noted that numerous complaints alleging informed consent had been falsified 
or incorrectly undertaken had been made by the Applicant (ibid, paragraph 20, CB 
403)  

 
[285] For Dr Kirkby informed consent was contextual and the evidence was that, 

“Frequently a patient will be fully informed and give consent however it is not 



uncommon for minor adjustments to be necessary after signing the consent form. 
Where possible this is addressed directly with the patient or if the patient has been 
anaesthetised prior to the alteration becoming evident then the change occurs in line 
with clinical requirements at the time (ibid, paragraph 21, CB 403)….It is important 
to understand that informed consent pertains to the level to which the patient is 
capable of being informed not to the level which a nurse, doctor or other health care 
professional is capable of being informed. Informed consent is contextual.” (ibid, 
paragraph 24, CB 403)  

 
[286] Dr Kirkby’s evidence continued… “Mrs Dudley appeared unable to discern this 

distinction and regularly became fixated on consent issues to the point where she 
could not reasonably respond to any concern about consent and would take an 
unnecessarily adversarial stance.” (ibid, paragraph 25, CB 403/4) Despite Dr Kirkby’s 
own evidence that there was a place for ‘any team member’ to speak for a patient’s 
safety and that “such advocacy can take many forms” his evidence was, “However, 
Mrs Dudley’s approach to raising concerns became a risk to patient safety due to a 
failure to acknowledge the totality of a situation and a blind pursuit of an individual 
aspect of patient care.” (ibid, paragraph 27, CB 404) (Emphasis mine) 

 
[287] It will hopefully be appreciated that where this decision does not take up all the 

evidence in review, or fully deal with such complex issues, where evidence of Ms 
Dudley’s conduct is described, considerations of relevance and space in an already 
lengthy decision intrude.  I note, to round off the above example, that I accepted Dr 
Kirkby’s authoritative evidence - but not by virtue of hierarchy or status.  His account 
was balanced, rational and acknowledged that in the extraordinarily complex 
undertaking that is the surgical health industry, it was not possible to mount a perfect 
procedure.  

 
[288] It is hardly surprising to note that Ms Dudley’s actions in these regards saw a 

countervailing reaction from the staff of the ORS as they observed the Applicant 
remaining aloof from the everyday conversation and good humour of the ORS and 
the tea-room.  Previously the Applicant had been a full member of the cohort, 
including participating in the occasional work related social events.  In the Applicant’s 
case the staff were wrongly singling her out for ostracism because of the new or more 
intense supervisory and investigative role she was undertaking, and consequent upon 
the enquiries, into the work of LGH ORS nursing and medical staff, conducted by the 
HCC and then AHPRA, when complaints were lodged by Mr Dudley - but with the 
Applicant’s close involvement. 

 
[289] I have in relation to the matters requiring findings insofar as the evidence of 

Coordinators Haas and Davidson and In-Charge RN Julie French, NUM Mace, CNE 
Cornwell and RNs Taylor and Mackenzie are concerned, preferred their evidence when 
considering conflicts in fact or perspective over that of the Applicant.  This is because 
I have thought their evidence to be more reliable, more credible than that of the 
Applicant, to not rely on obfuscation or misrendering the events of the complex 
intertwined chronologies which go to make up the troubled background to the 
transmission of the Mackenzie text. In important instances of substance, when it has 
been necessary to understand the nature of an event, or of a course of action, I have 
been cautious of that proffered by Ms Dudley. I have paid close attention to the 
detailed rendition by Mr Bellinger, in his helpfully detailed statement, of the many 
misrepresentations made by the Applicant. (See Exhibit R4, paragraphs 83 - 86, CB 
201-205) 

 
The Mackenzie text 

 
[290] I now turn to consider the transmission and meaning of the 31 July 2016 text, the 

context of its dispatch, its effect on Ms Mackenzie and the proper characterisation of 
the text relative to the Code of Conduct and the THS Workplace Behaviour Protocol. 
The Code of Conduct and Protocol are set out earlier. 



 
The State Service Code of Conduct - applied to the Mackenzie text 

 
[291] A threshold question is whether the Applicant’s text of 31 July 2016 has a sufficient 

connection to the work and the concept of State Employment to have the behaviour 
come within the scope of the State Service Principles as set out in s.7 of the SS Act. 
It will be recalled that the prohibited conduct is that which occurs “…in the course of 
State Service employment” or “…when acting in the course of State Service 
employment,” as provided in the SS Act and set out earlier. (SS Act, s.9, (1)-(4)) 

 
[292] In my view the undefined term, “in the course of State Service employment”, is to 

be given its ordinary meaning deriving from the words employed. In the present 
circumstances of the Mackenzie text, I have found the communication is between 
two State Service employees and concerns matters relating directly to their 
employment, that is, the gaining by one of a promotion in the Service, possibly by 
improper means, and issues relating to the reporting of work related ‘issues’ to the 
then Health Complaints Commission and disclosing an ANMF email, all likely to relate 
to the State Service work of the two employees at the LGH. 

 
[293] I have closely considered the Applicant’s Outline of Closing Argument submission, 

Exhibit D23 in these proceedings. I am unable to agree with the characterisation of 
the July 31 2016 text contended for by the Applicant, that is, that the email in 
question is a private text message, on personal phones in private time, between 
friends of long standing.  (December transcript, page 7, line 42) 

 
[294] The supposed niceties at beginning and end do not render the communication a 

private matter. Having regard for its thematic employment related content, I have 
found that this work related communication of employee to employee was made with 
an entirely sufficient nexus to State employment to bring it squarely within the scope 
of the SS Act. One notes too, the THS,  AHPRA, Tasmanian Industrial Commission 
and CEO warnings as to inter-employee communications of the Applicant. In my view 
these warnings cannot be put aside in considering the Applicant’s behaviour as to a 
colleague.  It is however unnecessary in the present circumstances to rely on the 
warnings to have the Mackenzie text considered as coming within the orbit of the SS 
Act; so readily must it be so categorised. 

 
[295] It follows that, consistent with s.9 of the SS Act that the State Service Code of 

Conduct applies to the State Service employees involved, and I so find. It will also 
be appreciated that s.10 of the SS Act provides for a range of sanctions for a breach 
of the SS Act, including termination of employment, s.10(g).  

 
[296] In an abundance of caution it is noted that the finding set out relative to the SS Act 

Code of Conduct is distinguishable from the THS Workplace Behaviour Protocol 
(Appendix 6.11 to Attachment C, ED5 Report of LKA Group, Siggins Report, CB 83) 
which separately provides relevant obligations, which rest upon “All Tasmanian 
Health Service staff” and pertain to workplace behaviour ‘viewed broadly’. It follows 
that he Workplace Behaviour Protocol will be considered separately to the SS Act 
Code of Conduct.   

 
The Mackenzie text as a genuine enquiry 

 
[297] On a plain reading of the 31 July 2016 text and on the basis of the factual background 

matrix set out in detail earlier, I have accepted the Respondent’s submission that the 
questioned text is accusatory in nature and does not disclose, in any meaningful 
sense, a genuine enquiry from a well-intentioned friend about a document. Rather, 
it was a derogatory and abusive communication. 

 
[298] In considering the remaining aspects of that text I have had close regard for the 

parties’ submissions and note that the findings to follow will contribute, when that 



question falls for determination, to my finding as to the existence, or otherwise, of a 
valid reason for the termination. 

 
[299] While it has been argued it should have been clear to the Applicant after the failure 

of Ms Mackenzie to respond to her varied communications post December 2014, that 
a state of friendship no longer existed, I have not regarded this gap in time as a 
necessarily decisive factor, although it should have been noteworthy for the Applicant 
that Ms Mackenzie had not responded after the ‘coughing fit’ call. Not resuming or 
returning that call was an overt act of Ms Mackenzie distancing herself from Ms 
Dudley. 

 
[300] What is more telling, in my view, is characterising the message in question. I have 

already found it not to be a genuine enquiry as to the disclosure of a document and 
have noted the added context given by Ms Dudley under cross examination by Mr 
Collinson - when the Applicant acknowledged: 

 
- that she had been ‘very hurt’ and ‘quite angry’ by Ms Mackenzie having provided 

material against her interests to the employer, (Transcript, page 104, lines 6 
and 8 respectively) 

- that the Applicant’s answers to similar or identical questions varied, 
- for the first time, that the text had apparently been sent in error, after the 

Applicant had held it overnight, wishing to ‘think about it’; the Applicant being 
“conscious of whether it would hurt her.” (Transcript, page 105, line 15) and 
further, “whether it would hurt her and then upset her?…Yes.” (December 
Transcript, page 105, line 17) 

- that a varied answer is given very shortly after, (Transcript, page 107, line 7 - 
11) 

- that the Applicant had not put this account of the text’s dispatch (that it had 
been held overnight and then sent through some transmission accident the 
following day) to Ms Siggins to assist her investigation, 

- that it could be concluded that an abusive, disrespectful communication was 
sent by the Applicant when angry and hurt, 

- that the Applicant’s failure to show any remorse meant the seriousness was not 
mitigated, as it otherwise may have been in the intervening period.      

 
[301] At the outset the Applicant had said she had been acting on ‘advice’, when she had 

not acknowledged sending the Mackenzie text, thereby putting the Respondent to 
proof as to the text’s authorship and transmission.   It was then said that the text 
was written in intended jest, between friends, was of no consequence, that there was 
no complaint in Ms Mackenzie’s approach to Mr Bellinger and that Mr Bellinger had 
created an issue where none existed. 

 
[302] Later it was said the matter related to a contact made by the Applicant to Ms 

Mackenzie, but in Ms Mackenzie’s representational role as the Applicant’s trade union 
representative. In the box the sending of the Mackenzie text was put by the Applicant 
as an error of unintended transmission, and then, only after an overnight pause, in 
the light of its potential to hurt Ms Mackenzie. In a recant of degree, the Applicant 
then averred that her concern was “Not the effect of the text, just the receiving of a 
text from me.” (Transcript, page 107, lines 10/11)  I have found that this latter 
evidence lies most unhappily with the Applicant’s earlier submission of a transmission 
between friends. It is not readily comprehensible why it would be that transmitting a 
friendly communication to a friend could give one cause to consider dispatching a 
text at all.   

 
“…that promotion you fought so dirty to get…” 

 
[303] Ms Dudley’s case relied in relevant part, upon diminishing the meaning of, and the 

weight to be attached to, the phrase “fought so dirty to get.”  The Applicant’s 
argument was put in various ways; that in free-ranging conversations during the 



Applicant and Ms Mackenzie’s shared trips to Hobart,  Ms Mackenzie had, years 
before, said, as to an ‘education position’ or perhaps of the generic Clinical Nurse 
Educator’s position that she held as her vocational ideal, that she would ‘fight dirty’, 
as she ‘did anything’ to get the job.  Ms Mackenzie repudiated that this had occurred, 
averring that she never used the ‘fight dirty’ expression or said that she would ‘do 
anything’ for such a position. 

 
[304] Ms Dudley then emphasised that the reference which she recalled, was uttered in 

jest.  Ms Mackenzie did not accept that she had used such terms in jest or otherwise. 
 

[305] Having observed Ms Mackenzie in the box, as I have earlier commented, I came to 
accept her evidence as it was given spontaneously and, in my view, guilelessly, not 
so as to avoid a response which might go against her cause.  For example, Ms 
Mackenzie, in denying ever using the ‘fight dirty’ words, chose to volunteer that she 
might have said that she would ‘give anything’ for the educator position, rather as 
one might say that one would ‘give anything’ to win a lottery.  For Ms Mackenzie 
there was an operative distinction between doing and giving.  Ms Mackenzie’s 
evidence was given without hesitation, and she was, in my view, an entirely honest 
witness. 

 
[306] I have also been unable to accept the foundation of this part of the Applicant’s case, 

that such an expression, ‘fighting dirty’, or its variants, are used frequently, or even 
occasionally, in every day communication amongst friends in a humorous way.  In 
examining the Applicant’s 31 July 2016 text one must, in my view, do so with the 
context in mind - a text to a fellow LGH employee after a lengthy period of no contact 
or response of any substance, from Ms Mackenzie to the Applicant.  The context, not 
a happy one, was that Ms Mackenzie had, at her last communication with Ms Dudley, 
in the text of 29 December 2014 (See Ms Mackenzie’s statement, Exhibit R18, 
paragraph 17, CB 472), declined to provide the Applicant support in Ms Dudley’s 
efforts to return to duty at the ORS, and in doing so had, on 30 December 2014, 
elicited a communication expressing Ms Dudley’s strong disappointment in Ms 
Mackenzie.  The 30 December text, set out again for convenience, was in the 
following terms; 

 
“I am sorry & disappointed in your response Sonia very disappointed as 
I thought of all people you would understand & be prepared to assist a 
colleague in need.  I appreciate your comments & am very very sorry 
my request has stirred up your anxiety’s but THIS is not about YOU, its 
about me returning to work.  I too am still ORS staff & State Service 
employee deserving of courtesy, honesty & respect.  All I ask is for you 
to make a phone call, confirm verbally that we had a cordial, professional 
working relationship and that you believe we could happily& 
professionally work together again.  Surely that is not too much to ask 
of a friend and colleague?  Your txt sounds to me as if management or 
the ORS clique is applying pressure on staff to not assist me - is that 
what is happening?”  (Exhibit R8, Ms Siggins’ Witness Statement, 
Annexure JS2, paragraph 4.14, CB 533) 

 
[307] As to Ms Mackenzie having uttered the term, ‘fought so dirty’ or one of similar taste, 

I have been unable on the evidence to accept that, on their trips to Hobart, Ms 
Mackenzie made such a statement and, rather, I have concluded on the balance of 
probabilities that, given its specificity and my acceptance of Ms Mackenzie’s evidence 
as to the ‘fought so dirty’ statement, that Ms Dudley’s evidence is unreliable.  I have 
concluded that this part of Ms Dudley’s evidence is a fabrication, having the important 
purpose of rendering the 31 July 2016 text less objectionable in itself and less 
disgraceful in its purpose. The explanation deriving from friendship/humour, can in 
my view be discarded not only by virtue of Ms Mackenzie’s denial. This is because 
the expression in the context in which it is cast is neither friendly nor funny; it has 



as its clear adjectival purpose to lend emphasis to the illegitimacy of the recipient’s 
ill-gotten advancement.    

 
[308] I am entirely unable to accept that, as on one of the Applicant’s varying 

characterisations of the text, that it was ‘simply the personal enquiry of a friend 
asking if a position she had badly wanted had been obtained.’  In my view such a 
proposition is entirely without foundation. 

 
[309] It must be recalled that the basis in logic for the Applicant’s accusation of Ms 

Mackenzie’s complicity in disclosing “the ANMF email dated 2012?” was entirely 
speculative.  By a faulty deduction, but with no sound basis for holding that Ms 
Mackenzie had disclosed ‘the confidential email’, Ms Dudley, having previously 
directed her attention at a range of alternative ‘disclosers’, dispatched a missive in 
such vituperative terms as that of 31 July 2016 to her old colleague Ms Mackenzie. 
The action does not reflect well on the Applicant. 

 
[310] My further conclusion as to the text, is that the essence of the communication was 

not friendly, not directed to a future social event but, to the contrary, to offend and 
hurt Ms Mackenzie. 

 
Warnings 

 
[311] A range of warnings have been given to the Applicant since 2012 which, while 

opposed by Ms Dudley, had served nevertheless to advise her of the obligation, in 
her dealings with THS employees, to temper personal feelings and to conform to the 
behavioural norms which regulate civil society within the THS. Having heard the case 
argued, almost to the advocates’ standstill, I do not doubt that the Applicant contests 
the circumstances which gave rise to various utterances and writings which have 
subsequently been found to be sanctionable.  Calling up these events, that is, 
acknowledging the fact of the warnings having issued, is not to heap further obloquy 
upon Ms Dudley as their recipient. Bringing them to notice is necessary, in my view, 
as an operative factor for the Commission to consider in assessing the case, its factual 
matrix and in considering the appropriateness of any remedy the Commission might 
consider pursuant to Division 4 of the Act. 

 
 

The s.30 (2) obligation of the Commission 
 

[312] s.30(2) of the Act requires that;   
 

“In considering an application in respect of termination of employment, 
the Commission must ensure that fair consideration is accorded to both 
the employer and employee concerned and that all of the circumstances 
of the case are fully taken into account.” 

 
[313] Active measures have been taken throughout the drawn-out conduct of the case to 

ensure fairness was accorded to the parties and that all the circumstances of the 
case were able to be ventilated and taken into account. No significant objections were 
taken by the Respondent as to relevance - even when the evidence and apparent 
subject of the Applicant’s attention, at various stages of the case, was far removed 
from the Mackenzie text. For the Commission’s part, a lenient approach was taken 
as to the evidence and material coming onto the record given the breadth of approach 
taken by both the Applicant and by Dr Alcorn in his instrument of dismissal. 

 
[314] Assistance has been given to the Applicant at relevant times to ensure that the 

Applicant appreciated the procedural basis for the hearing in the taking of evidence. 
Particular flexibility was accorded the Applicant as to relevance, leading and providing 
further, sometimes wide, opportunities to cross-examine. Such further questioning 
by the Applicant, in some instances bordering upon re-opening, went well beyond 



the scope necessary to deal with matters occasionally put to witnesses by the 
Commission, either at the conclusion of their evidence generally or of a particular 
part. 

 
[315] Hearing dates that assisted the Applicant in the steps said to be necessary in 

maintaining her professional registration and a very lengthy adjournment (of several 
months) to permit the Applicant to travel, were agreed to in an effort to ensure the 
Applicant had ample time to meet the demands involved in the extensive preparation 
necessary for a case with such a detailed factual background.   

 
[316] Although it has not proven necessary to canvass all the evidence or reflect in detailed 

analysis upon all the contentions pressed, they have all been considered in the course 
of a hard-fought case and accordingly, the parties may be assured that their 
submissions have been fully taken into account - even though not taken up in these 
reasons.  In these ways I sought to satisfy s.30(2) of the Act. 

 
s.30 (3) valid reason, connected with the capacity, performance or conduct of the 
employee 

 
[317] In now turning to consider the matter of valid reason, it should be noted that s.30 

(3) of the Act provides that; 
 

The employment of an employee who has a reasonable expectation of 
continuing employment must not be terminated unless there is a valid 
reason for the termination connected with - 
 

(a) the capacity, performance or conduct of the employee; or 
 

(b) the operational requirements of the employer’s business. 
 

[318] Ms Dudley was in the category of employee falling within the group whose 
employment was to be safeguarded in the fashion provided by s.30 (3)(a) and (b).  
It then becomes necessary to consider whether there existed a valid reason as 
provided for in s.3.  One notes that the matters set out at s.30 (4) are to no account 
here. The question then is, ‘Was there a valid reason for the termination of Ms 
Dudley’s employment?’. 

 
[319] In my view when one has regard for the circumstances and considerations relevant 

to the dispatch of the Mackenzie text it must be concluded that there was a valid 
reason for Ms Dudley’s termination. I have come to this view for a range of reasons. 
The first is the act of sending the text message in the form dispatched and in the 
circumstances in which it was written and sent. 

 
[320] Ms Mackenzie was a work friend and an old acquaintance, extending back to Ms 

Mackenzie’s childhood. They had enjoyed a convivial working relationship - 
particularly during what may, it seems on the evidence, have occasionally been a 
difficult period for each when both were seconded to positions within the ANMF. There 
is no reason to suspect a cloud hovered over their work friendship, until Ms Dudley’s 
post January 2012 ORS difficulties had escalated to the point where she needed 
support from any ORS employees prepared to identify with her.  When Ms Mackenzie 
declined, regretfully and courteously to the request to assist the ANMF ‘put together’ 
supportive statements, the evidence is that Ms Dudley felt hurt. It is clear on the 
evidence that there were particular personal and familial reasons for Ms Mackenzie’s 
position, that is, her deciding at that time to not help her ex-ANMF workmate, 
however those considerations appear to have mollified the Applicant not. 

 
[321] Ms Mackenzie, in turn, was not happy to receive the Applicant’s very deliberate reply 

of 30 December, and being “quite taken aback” determined to cease all contact.  
(Exhibit R18, Ms Mackenzie’s Statement, paragraph 18, CB 473)  The evidence before 



the Commission reveals that, entirely unbeknownst to Ms Mackenzie, Ms Dudley had 
been avidly pursuing all avenues in repeatedly requesting that the THS, and Mr 
McCarthy reveal the source of the leak/disclosure of the ‘confidential ANMF’ advice 
to Mr McCarthy. 

 
[322] As has been observed above, Ms Mackenzie became the next candidate in Ms 

Dudley’s quest to discover the discloser. It is abundantly clear, on the evidence, that 
Ms Mackenzie knew nothing of the unexplained presence in Mr McCarthy’s documents 
of the questioned document. 

 
[323] It follows from these considerations that for the Applicant to send a text message to 

Ms Mackenzie in the base terms reviewed above, without even a flimsy basis for 
levelling such an allegation, was, in my view, a reprehensible act, entirely at odds 
with her obligations to a fellow employee, under the SS Act. It may be recalled that 
Dr Alcorn commenced his 27 October 2016 letter of termination as follows; “I write  
in relation to the allegation that you may have breached the State Service Code of 
Conduct as prescribed in section 9 of the State Service Act 2000 by sending a text 
message to Ms Mackenzie on 31 July 2016.” (Exhibit R16, Statement of Dr Alcorn, 
Annexure DA7, page 1, CB 179)  

 
[324] In my view, and on the basis of the evidence before the Commission, the Applicant’s 

action in sending the 31 July 2016 text provides a valid reason for the termination of 
Ms Dudley’s employment as provided for in s.30(3)(a) of the Act and I so find. 

 
[325] This is because in part, the Applicant’s behaviour in relation to Ms Mackenzie reflects, 

in my view, and on the basis of the evidence before the Commission, Ms Dudley’s 
failure to comply with the State Service Code of Conduct in the following respects; 

 
1. Ms H E Dudley failed to act with care and diligence in the course of State Service 

employment as required by s.9(2) of the SS Act, by acting, in respect of Ms 
Mackenzie, in a careless way in writing and sending the text communication of 
31 July 2016, and in so doing Ms Dudley breached s.9(2), and further,  

2. Ms H E Dudley failed to treat everyone with respect and without harassment, 
victimisation or discrimination in the course of State Service employment as 
required by s.9(3) of the SS Act by acting in respect of Ms Mackenzie without 
respect and so as to harass her, by writing and sending the text communication 
of 31 July 2016 and in so doing I find Ms Dudley breached s.9(3) and further, 

3. Ms H E Dudley failed to comply with the standing orders of the Tasmanian Health 
Service made under section 34(2) of the SS Act and, in particular, the Workplace 
Behaviour Protocol of the THS and with the lawful and reasonable direction given 
to Ms Dudley by Dr D Alcorn, Chief Executive Officer of the THS being a person 
having authority to give the direction, in Dr Alcorn’s letter to Ms Dudley of 5 July 
2016.  This failure to comply was in relation to the writing and sending to Ms 
Mackenzie of the text communication of 31 July 2016, and by doing so I find Ms 
Dudley breached s.9(6) of the State Service Act.  The particular nature of the 
breach is set out in further detail below. 

 
 

The THS Workplace Behaviour Protocol 
 

[326] In determining that the Applicant had breached the Code of Conduct in relation to 
the text Dr Alcorn also made findings which were based in significant part upon his 
view that Ms Dudley had not complied (despite directions to comply) with the THS 
Workplace Behaviour Protocol.  Particularly relevant were said to be the Protocol’s 
definition of Respectful Behaviour and the Protocol’s definition of Harassment. 

 
Does the Protocol apply to the Applicant? 

 



[327] Now considered is, first, the Applicant’s submissions as to the Protocol and the basis 
upon which it could be concluded that Ms Dudley’s sending of the text constituted a 
breach of the Protocol and, in turn, that offended the Code of Conduct. 

 
[328] I have considered, first, Ms Dudley’s submission that the Protocol (Attachment C, at 

CB 83, to Exhibit D2, the Outline filed by Mr Cameron, CB 5) does not have application 
to the present case, as the version provided to Ms Siggins (and attached to the 
materials provided to Investigator Siggins) by the THS to assist and inform her 
enquiry and eventual Report, contains the words at the top left corner, “Tasmanian 
Health Service PROTOCOL - CORPORATE (Non Clinical).”  

 
[329] Although it must be acknowledged that this argument may be logically advanced, I 

have concluded that the Protocol at CB 83 does cover the field of THS employment. 
I have reached this conclusion not by reference to extrinsic material, but by reference 
to the instrument’s text. The Protocol sets out its scope of application by providing, 
under its banner heading Workplace Behaviour,  a sub-heading, “Applies to”. This 
sub-heading reads, “All Tasmanian Health Service staff, services and sites”.  In my 
view this is an unambiguous declaration of the THS intention that the Workplace 
Behaviour Protocol policy has a general application to all its staff. Nothing within the 
Protocol reflects a limited application and it is telling that the definition of Employee 
at s.3. ‘Definitions’ supports a wider construction by reading so as to include RNs 
employed at the LGH, “Employee for the purpose of this Protocol includes Employees 
and Officers as defined by the State Service Act 2000, locums, students and 
volunteers.” (CB 85)   

 
[330] It should be noted that the Protocol is not a rendition of the THS Workplace Behaviour 

and Performance Policy.  The Protocol is, on examination, an instrument declaring 
and ‘detailing’ the minimum expected standards of behaviour associated with 
workplace behaviour. It does this in terms, by providing under the heading 
Rationale, as follows, “This Protocol supports the THS Workplace Behaviour Policy 
by detailing the minimum expected standards of behaviour associated with workplace 
behaviour.”   

 
[331] Relevant for present purposes is that the Protocol provides, inter alia; 

 
- “in the context of this Protocol, employment should be viewed broadly. It is not 

confined to the performance of tasks on the job.” (see paragraph #2, “Process”, 
CB 83) 

- that THS employees’ obligation to comply with the Protocol includes, “Conduct 
that occurs towards, or in relation to, other Employees at social activities or, on 
social media.” 

- and, further, includes, “When suspended or when specifically directed.”  
- and, “Any instance where there is a sufficient degree of connection between the 

conduct and the employment.”     
 

[332] It is not intended to detail the many policy considerations provided in the Protocol as 
it sets out the various responsibilities of employees in the modern employment 
setting. In doing so it concerns itself not only with safeguarding the THS interests, 
but also treating with employee risk and employee wellbeing. In brief review, it 
relevantly requires (see CB 84) employee attention to; 

 
- a safe and healthy workplace, free from disrespectful, inappropriate or 

unacceptable workplace behaviour,  
- the duty of care of all employees “to ensure that his or her acts or omission do 

not adversely affect the health and safety of other persons”  
- the fundamental obligation of all employees to behave appropriately in the 

workplace. 
- being aware of the impact of their actions on others,  

 



[333] Under Definitions, (at CB 85) the following appears,  
 

“Harassment is defined as any form of unwanted and uninvited 
behaviour that offends, humiliates or intimidates a person, and which a 
reasonable person would see as unacceptable and likely to intimidate, 
offend, humiliate or embarrass a person or group of persons. The 
harassment is generally in connection with a particular attribute, such 
as race, religion, disability, or other attribute described in the Anti-
Discrimination Act. For harassment to occur there does not need to be 
an intention to offend or harass.”      

 
[334] Relevant definitions also appear for Inappropriate or Unacceptable Workplace 

behaviour and for Respectful Behaviour (see CB 85) Page 4 of the Protocol 
provides, “Employees are responsible for: 

 
- complying with this Protocol.” (CB 86)  

 
[335] It follows that the Applicant is bound to perform her duties and to interact with her 

colleagues in ways conformable to the Protocol. 
 

Findings as to Ms Dudley’s conduct in relation to the THS Workplace Behaviour 
Protocol 

 
[336] While the evidence before the Commission, including that led by Ms Dudley, is 

sufficiently broad to permit more general findings, I have determined to limit my 
consideration of the Applicant’s culpability or otherwise under the Protocol, to the 
authorship and dispatch of the 31 July 2016 ‘Mackenzie’ text message. Doing so, and 
measuring any culpability which may attach, requires attention be given, not only to 
the terms of the Mackenzie text, but also to any previous warnings received by Ms 
Dudley. 

 
[337] I have already found that the message was not ‘a joke sent between two old friends’, 

where some real world lenience might in other circumstances be forthcoming. 
Semantics about friendship and reference to when the pair last mutually 
conversed/communicated in anything like friendly discourse aside, Ms Mackenzie and 
Ms Dudley were not in a state of friendship at the time of the 31 July text’s 
transmission. The Applicant’s frank evidence elicited in cross examination, 
summarised above, starkly reflects that there was no joking involved with the 31 July 
text, unless ones’ jokes were intended to hurt. 

 
[338] It is my judgement, having regard for all that has been put, that the character of the 

text offends and indeed runs counter to, the key elements of the Protocol, in that it 
is disrespectful, offensive and in ample satisfaction of the Protocol’s definition of 
Harassment. This is because the text, in my judgement and in my estimation of that 
definition’s ‘reasonable person test’, is likely to intimidate, offend and humiliate the 
recipient. It has no other purpose, as I have found that it is neither genuine enquiry 
into a missing document, nor an exercise in friendly humour.   

 
[339] It is also noted that Ms Dudley chose at various opportunities to employ a definitional 

defence against the charge that she had harassed Ms Mackenzie; that by a single 
transmission or transgression, whatever its character, one could not be found to have 
harassed under the THS Protocol. It is an unattractive argument (see Ms Dudley’s 
‘Summary’ of 22 March 2017, paragraph 20, CB 112) and, of course, factually wrong 
- but it does provide a temporary shield when dealing with the ill-informed, in this 
case as to the Protocol’s definition of harassment.    

 
[340] One notes that it has formed no part of the THS case that Ms Dudley is guilty of 

Bullying as defined in the Protocol, with its required ‘repeated’ behaviour.  Given its 
offensive content, and the Protocol proscribing intimidation, the Mackenzie text 



exudes an odious air, when one considers its opening gambit that the author is 
thinking of the recipient “…as I often do…”.  Although not decisive in my reasoning 
set out above, in my view this carefully crafted message also breaches the ‘no 
intimidation’ element of the prohibition against harassment. It does this because I 
have considered the message, by its terms, to be likely to intimidate a recipient.  It 
can be taken that a person sending such a message either knew or ought to have 
known, of the likelihood of such a reaction as experienced by Ms Mackenzie. Ms 
Dudley’s late evidentiary concessions set out above (notably derived in cross 
examination) go directly to this point. 

 
The Protocol breach 

 
[341] As to degree of Protocol breach, my assessment of the nature of the actions engaged 

in by the text’s author is that the transmission was entirely inimical to a number of 
key precepts upon which the Protocol rests and for that reason the level of culpability 
is very high.  As recently as 16 September 2016, in her response to Ms Siggins, the 
Applicant contended by reference to authority derived under the Fair Work Act 2009 
that, “…it is Mrs Mackenzie who should instead be subject to investigation for breach 
of State Service Code of Conduct by acting contrary to ‘applicable Australian Law’ 
Section 9(4) e.g. Anti-discrimination Act and Fair Work Act and contrary to Respectful 
Workplace Behaviour Policy and Prevention of Bullying Harassment and 
Discrimination Policy.” (16 September response to Ms Siggins, page 4, CB 92) 

 
[342] Once one appreciates that the Applicant as sender has consistently defended the 

content of the text, suggested charges of bullying be laid against the recipient, and 
then made only muted and belated acknowledgment of the likely effect upon the 
recipient (which the evidence reveals to be extensive) and who had previously been 
formally warned by a range of high authority to moderate and exercise caution and 
temperance in her dealings, including her written dealings, with fellow staff, it 
becomes clear that such a serious instance of repeated transgression is clearly at the 
upper limit of offending and culpability. 

 
[343] With these considerations in mind, and on the evidence applying the civil test, I have 

found that the Applicant’s action in writing and sending the 31 July 2016 text 
constituted a grievous breach of the THS Workplace Behaviour Protocol.   

 
[344] One appreciates that employee acquiescence with reasonable public policies, 

instituted to meet community norms (and, in part, for the protection of those in the 
public service), such as the Protocol and the SS Act seek to apply, requires actual 
acceptance and application in the State Service, without lip-service.  In the 
circumstances of this case, where the background and foreground have been 
advocated in excruciating detail, there can be no doubt that termination of 
employment with notice, with its consequences for the Applicant, is a justified 
sanction. If effective measures are to be taken against harassment and intimidation 
in the workplace, the reasonable policies of employers to that end, which seek to 
guard against such conduct, particularly when serious recidivism is apparent, mean 
the decision of the THS in this case does not call for Commission intervention 
pursuant to s.31. 

 
[345] Dispatching such a communication was in my view egregious conduct which, bearing 

in mind the warnings and cautions which had been given to Ms Dudley, first by 
Deputy President Wells, by AHPRA, by Ms Purse and only some four weeks before by 
the THS CEO, Dr Alcorn in his unambiguous communication putting the Applicant on 
notice, represents a blatant and uncaring disregard of the employer’s lawful and 
proper direction. It is serious and wilful misconduct to a high degree (not that that is 
a condition precedent under the Act) and obliges, in my view, a finding that the THS 
has discharged its s.30 (5) onus, by proving, on the balance of probabilities, that the 
actions of the Applicant go to constitute the existence of a valid reason and I so find. 

 



[346] I have concluded that for all the reasons set out above that there is a valid reason 
for the termination with notice of the Applicant. 

 
[347] I have considered whether Ms Dudley has discharged the s.30 (6) onus resting upon 

her to prove that her employment has been unfairly terminated.   In my view the 
onus has not been discharged as the grounds for the termination were sound and 
rationally based and not displaced or ameliorated, in the varying senses given in 
Byrne and another v Australian Airlines Limited. (1995) 185 CLR 410 at 465, 11 
October 1995, Brennan CJ, Dawson, Toohey, McHugh and Gummow JJ. 

 
Procedural fairness 

 
[348] It has been submitted that procedural fairness aspects attaching to Dr Alcorn’s 

grounds for termination are such as to render the termination unfair. 
 

[349] The Applicant’s outline as described above sets out this contention, essentially that 
in setting out his broader reasoning for the termination, Dr Alcorn adverted to 
performance matters which had not been referred to Ms Siggins in her investigation.  
It followed that the Applicant had not had the opportunity to respond, thereby 
offending the provision of s.10(3) and (4) of the SS Act, requiring procedures which 
afford procedural fairness. 

 
[350] It is firstly put that the Applicant did not have the opportunity to directly address Dr 

Alcorn as the decision maker.  In my view it is not mandated in the requirements of 
a procedurally fair determination that there be such direct contact, particularly in a 
large enterprise, to permit an applicant to present their case directly to a CEO or 
Managing Director. It is noted too, as has been pointed out earlier, that Dr Alcorn’s 
4 October communication to the Applicant, advised of the receipt of Ms Siggins’ 
Report and that a copy was to be accorded the Applicant for her comment. Dr Alcorn 
wrote; in part,  

 
[351] “I now intend to provide you with a copy of that report in order to allow you an 

opportunity to respond to it. This opportunity is afforded to you as per Clause 7.10 
of ED5. 

[352] You may choose to provide your response in writing or otherwise and your response 
may include any other relevant documentary evidence that you wish to be 
considered.” (Annexure DA4 to Exhibit R16, Dr Alcorn’s Statement, CB 162)  

 
[353] What is important is that the employee affected has an opportunity first, to address 

the inquirer into the alleged shortcoming or misconduct, so that the employee 
understands what is said against them and secondly, that the employee has an 
opportunity to reply to the official/agent conducting the inquiry or investigation 
responding, and further and additionally, putting their own view or statement forward 
as to the disputed matters. 

 
Ms Siggins' Inquiry 

 
[354] In this case Ms Siggins conducted an investigation with a range of material identified 

both in Dr Alcorn’s communication to Ms Siggins of 29 August 2016 (Annexure JS1 
to Exhibit R8, Ms Siggins Statement, CB 517 and 521) and as Annexure to Ms Siggins 
Report (CB539). 

 
[355] Ms Dudley was offered the opportunity to participate in an interview but responded 

that due to her current health (cough and raspy throat) she would reply in writing to 
Ms Siggins’ written communication. (Annexure JS3 to Exhibit R8, CB 540) 

 
[356] Ms Siggins agreed to this approach and after receiving a preliminary written response 

from the Applicant, Ms Siggins provided further information to the Applicant.  The 



Applicant subsequently responded further, again in writing, to Ms Siggins. 
(Annexures JS6 and JS7 to Exhibit R8, CB 545 and 547) 

 
[357] Ms Siggins did not interview Dr Alcorn or Mr Bellinger, “as neither of these persons 

had direct evidence in relation to the incident relating to Ms Mackenzie’s complaint.” 
(ibid, paragraph 13, CB 519), and provided her Report on 4 October 2016. (ibid, 
Annexure JS2, CB 525) 

 
[358] The Applicant was given the opportunity to respond to the Siggins Report by medium 

of Dr Alcorn’s letter of 4 October. (Annexure DA4 to Exhibit R16, CB 162)  Dr Alcorn’s 
letter provided as follows; 

 
• that the response opportunity related to Clause 7.10 of ED5; 
• that Ms Dudley “…may choose to provide your response in writing or otherwise 

and your response may include any other relevant documentary evidence that 
you wish to be considered; (emphasis mine) 

• that upon receipt of Ms Dudley’s response, Dr Alcorn would make a 
determination as to the range of possible sanctions should a breach be 
determined; 

• that if a breach was then found, that Dr Alcorn would write to the Applicant 
giving the decision with its accompanying reasons, and provide details of any 
sanction imposed, together with “advice in relation to what review processes 
are available to you.” (ibid CB 163) 

 
[359] At a subsequent conference at the Commission on 17 October 2016 an extension of 

time until 20 October 2016 was accorded Ms Dudley to reply to the Siggins Report.  
Ms Dudley provided a reply to the THS on 20 October, with attachments, and the 
THS received and considered a further response, with attachments, on 24 October 
2016. 

 
[360] On 27 October Dr Alcorn finalised his consideration of the Report and Ms Dudley’s 

responses after consultation with his advisers and wrote to the Applicant advising of 
his determination and his reasoning. 

 
[361] In my view from a procedural viewpoint it will be sufficient if the person whose 

employment is in jeopardy has the opportunity’ to respond to the matters of 
importance that are brought against the person. 

 
[362] Mr Cameron’s “Substantive submissions” allege bias against the Applicant and 

particularises aspects of Dr Alcorn’s letter of 5 July 2016 summarising problematic 
elements of the Applicant’s employment (from the Respondent’s viewpoint) and 
concludes; 

 
“Your actions 
 
During the course of this process you have demonstrated a number of 
particularly concerning trends which I must address, specifically: 
 
Excessively heightened and escalated perspectives and/or 
communication with are aggressive, belligerent and confronting in 
nature. 
You appear unable to receive or accept reasonable responses to your 
enquiries. 
You appear to have not accepted any responsibility with regard to 
AHPRAs caution. 
 
Such behaviour cannot continue and I direct the following: 
 



Whilst I welcome you to raise any matter that may reasonable be of 
concern to you, you must not unreasonably continue to raise the same, 
or similar, subject matter if your enquiry/concern has already been 
addressed and finalised. 
You must comply with AHPRAs caution. 
You must act, behave and communicate (including in writing) in a 
considered and respectful manner consistent with the THS’ relevant 
policies/protocols (enclosed). 
 
I respectfully encourage you to seriously consider and reflect upon the 
above.” 

 
 

[363] It was the Applicant’s view that by these remarks, “Dr Alcorn claims that the 
Applicant is aggressive, belligerent and confronting in nature” and forms an opinion 
prejudicial to the Applicant in that he claims “You appear unable to receive or accept 
reasonable responses to your enquiries.” (Applicant’s “Substantive Submissions”, 
Exhibit D2, CB 5 at CB 12) 

 
[364] The “Substantive Submissions” then refers under this heading to Dr Alcorn’s 

reference to irrelevant and concluded matters which were said to be ‘inappropriate’ 
matters in relation to an ED5 investigation, thus showing ‘a bias’. (ibid, CB 12 and 
13)  The matters were; 

 
• A direction from a previous CEO, Mr Kirwin, of 9 September 2013 in relation 

to an earlier ED5 investigation RO14 and RO17 of 2014/17 - “in which the 
Commission ruled in favour of the Applicant, Mrs Dudley.” 

• Reference to a further direction of Mr Kirwin of 24 December 2013 - also in 
relation to the ED5 RO14 and RO17 of 2014/17. 

• Reference to a decision of the Commission of 2 March 2015. 
 

[365] In the submission then put it was contended that by Dr Alcorn having regard to these 
matters in the 5 August 2016 letter reflected a bias “in referring to them at all.” 
(Exhibit D2, paragraph 21, CB 12 and 13) 

 
[366] I have considered these views and note that as to the matter of the Applicant 

speaking with the CEO in person, Dr Alcorn’s letter to the Applicant of 4 October 2016 
advising of the Siggins Report and indicating it would then be provided to the 
Applicant to allow for her response, read, “You may choose to provide your response 
in writing or otherwise…” (Annexure DA4 to Exhibit R16, CB 162) (emphasis mine) 

 
[367] Ms Dudley made no approach to Dr Alcorn pursuant to this offer and, rather, provided 

two written responses with attachments as outlined earlier. 
 
 

[368] In relation to Dr Alcorn’s reference to the earlier events commented upon within the 
CEO’s response to Ms Dudley’s detailed letters of 15 April 2016, 11 May 2016 and 28 
June 2016 and concluding with Dr Alcorn’s summary of what the CEO regarded as 
‘particularly concerning trends’, I cannot accept that these were somehow 
inappropriately considered.  Both parties in this case regularly had regard for matters 
within a detailed chronology, as the tides suited them without objection that the 
history was somehow unavailable.  An exception is the Applicant querying the 
Respondent’s occasional reference to a matter which had been concluded and was 
said to be “done and dusted”. 

 
[369] Particular objection is had for Dr Alcorn in his letter of 5 August (CB 24) - because 

matters relied on therein by Dr Alcorn had been resolved in favour of the Applicant 
and were inappropriate to the investigation and ‘already dealt with’. (CB 12)  There 
are several points to be made.  First, and in a general sense, I cannot see bias in a 



party recording events of the past, assuming it is done accurately in the sense of 
being factual and not selective, (so as to mislead the Commission) and having a 
preference for those aspects best reflecting that party’s interests.  Submissions would 
be far slimmer if this was ruled impermissible bias. Warnings and cautions are 
relevant because they show that an employee has had brought to their notice a 
requirement of their employer or a policy/protocol with which otherwise they may 
have not have had close familiarity.  

 
[370] Second, it must be remembered that Dr Alcorn is responding in a frank fashion to an 

employee with whom the LGH had been in a range of most persistent disputes, some 
being localised quarrels and others, serious disputes of real moment.  I have 
understood Dr Alcorn’s 5 August letter as being responsive in a necessarily detailed 
fashion, to the fact that the THS had become aware of the Mackenzie text, advising 
of the events which would follow; that an Investigator would make contact in due 
course.  One notes that Dr Alcorn’s communication set out the warnings and cautions 
of the past (however described) as forming part of the relevant considerations of 
which he was mindful in determining whether there existed reasonable grounds upon 
which to commence such an investigation. In my view this is not reflective of bias on 
the part of the THS and rather, is more likely to reflect the process undertaken at 
the commencement of an ED5 investigation.   

 
[371] Similarly as to the objection taken to the 5 July 2016 correspondence of Dr Alcorn, 

(containing the behavioural directions)(Annexure DA3, to Exhibit R16, Dr Alcorn’s 
Statement, CB 157) while it is undoubtedly true that the parties were in firm 
disagreement, it is not open, in my opinion, for a charge of bias to be laid when the 
respondent sets out the competing points that had been made by each party and 
only then discerns and identifies troubling trends and issues a behavioural direction. 

 
[372] I now turn to the question of Dr Alcorn, by reason of him having regard for 

Commission matters and the Decision of Wells DP of 8 May 2015 in RO14 and RO17 
2014/15 and the Determination of Wells DP of 2 March 2015 in the same ‘Review 
Other’, having “considered inappropriate matters in deciding to initiate an ED5 
investigation and thus showed a bias against the Applicant in referring to them at 
all.” (Exhibit D2, “Substantive submissions”, paragraph 21, CB 13) 

 
[373] It must first be observed that properly cited references to decisions of the 

Commission may reflect partisanship but will not, in a necessary sense, reflect bias 
unless such references are improperly selective.  The fact that matters previously 
heard have been conducted, ‘dealt with and completed’ in Mr Cameron’s submission 
and ‘done and dusted’ in the Applicant’s, does not render them unavailable - other 
than to those biased.  As the Tasmanian Industrial Commission is a tribunal of record, 
Dr Alcorn’s action in citing DP Wells’ 2 March 2015 Determination is entirely 
unremarkable.  (In that case Ms Dudley sent a text message to an LGH RN who 
intended to give evidence, upon reading the RN’s proposed evidence as set out in 
the RN’s witness statement.) 

 
[374] In that case the LGH had submitted an offence may have been committed and sought 

an apology be forthcoming to the RN, at that time Ms Dudley’s colleague in the ORS.  
The Deputy President, relying on Ms Dudley’s explanation, including that no threat 
had been intended, determined to issue Ms Dudley a formal direction as to her 
behaviour. 

 
[375] The Deputy President’s Determination of 2 March 2015 contained the formal 

directions within the Conclusion, which read; 
 

“Conclusion 
 

[15] The applicant behaved inappropriately when on 10 February 2015, 
she contacted Ms [NAME OMITTED BY GAY C] by text message.  The 



applicant is advised that any repeat of this type of behaviour may put 
her application for review of a State Service action at risk.  The matter 
will now proceed to hearing in accordance with…” 

 
 

[376] I do not accept that accurate reference to Commission decisions, particularly where 
the test of relevance is met, can be said to reflect bias.  The reference in the present 
proceeding is a reflection of the employee’s employment record and is a record of 
what actually happened.  That a proceeding has concluded does not mean that it is 
beyond reach of the parties, or of the Commission. 

 
[377] It must also be noted that, ironically, Ms Dudley had frequent recourse to the 8 May 

2016 Decision of Wells DP in RO14 and RO17 2015/15 - where then CEO Kirwin’s 
reassignment of duties and reprimand of Ms Dudley were revoked by the Deputy 
President.  In that case, where it seems that Mr Kirwin, was the sole Respondent 
witness, the basis for decision was in significant part that Mr Kirwin’s actions were 
ultra vires, beyond power, thereby rendering invalid the Lawful and Reasonable 
Direction which Mr Kirwin had made in relation to four of the allegations made against 
Ms Dudley.  That the Deputy President dealt with the actual merits in only a limited 
way, and that Mr Kirwin’s actions were revoked on the basis of a powers deficit 
appears lost on the Applicant who appears to hold that the merits of her position 
were heard and her position and actions ‘vindicated’ by the Deputy President’s 
decision. 

 
[378] The thrust of the Applicant’s natural justice argument is that Dr Alcorn in his 

termination letter of 27 October 2017 “refers to and seek to justify the termination 
based upon the following: 

 
• “repeated inappropriate behaviour, 
• work health and safety concerns, 
• AHPRA’s Caution, 
• the Applicant’s lack of responsibility, 
• persistent frustration of the employment contract, and 
• irrecoverable breakdown in the employment relationship.” 

 
[379] As has been noted, Dr Alcorn’s lengthy communication of 5 July 2016 detailed the 

matters in issue between the Applicant and the THS.  These issues were the subject 
of grievances lodged by the Applicant and the circumstances and views exchanged 
by the parties were in the Applicant’s intimate knowledge.  The 5 July 2016 letter 
traces the background to many of the issues and exchanges that had taken place, 
from Dr Alcorn’s perspective in his letters to the Applicant of 28 June 2016 and 4 May 
2016.  Dr Alcorn’s letter of 4 May 2016 also took up a grievance lodged by the 
Applicant which had been considered by a senior THS officer, Ms Purse, in 2015, also 
involving allegedly impermissible contact of an ORS employee by Ms Dudley. 

 
[380] In the 5 July 2016 letter Dr Alcorn endeavours to address these matters and to set 

out the final position of the THS in some 10 respects.  The final paragraphs of the 5 
July 2016 letter then deal with the ‘concerning trends’ which, having been exhibited 
in Dr Alcorn’s view by the Applicant, “he must address”. 

 
[381] For convenience the final paragraphs of the 5 July 2016 letter are again set out 

below; 
 

“Your actions: 
 
During the course of this process you have demonstrated a number of 
particularly concerning trends which I must address, specifically: 
 



Excessively heightened and escalated perspectives and/or 
communication which are aggressive, belligerent and confronting in 
nature. 
You appear unable to receive or accept reasonable responses to your 
enquiries. 
You appear to have not accepted any responsibility with regard to 
AHPRAs caution. 
 
Such behaviour cannot continue and I direct the following: 
 
Whilst I welcome you to raise any matter that may reasonably be of 
concern to you, you must not unreasonably continue to raise the same, 
or similar, subject matter if your enquiry/concern has already been 
addressed and finalised. 
You must comply with AHPRAs caution. 
You must act, behave and communicate (including in writing) in a 
considered and respectful manner consistent with the THS’ relevant 
policies/protocols (enclosed). 
 
I respectfully encourage you to seriously consider and reflect upon the 
above.” (CB 160/161) 

 
[382] This letter was included in the documentation provided to Ms Siggins by Dr Alcorn on 

29 August (Annexure JS1 to Ms Siggins Statement, Exhibit R8, CB 517).  At 
paragraph 6 of her statement Ms Siggins records the material at section 6.10 of 
Annexure JS2 (page 5 of her 4 October 2016 Report (CB 539).  At section 4.41 of 
her Report (Annexure JS2 to Exhibit R8 Ms Siggins’ Report, CB 525), Ms Siggins 
makes specific reference to the direction contained within Dr Alcorn’s 5 July 2016 
correspondence to the Applicant.  In the Applicant’s 16 September 2016 email to Ms 
Siggins, the Applicant sets out Dr Alcorn’s directions of 5 July 2016. (Attachment D, 
Part 1, page 3, CB 91) 

 
[383] Ms Dudley was provided a copy of the report and must, in my view, be taken as being 

well aware that the Report was informed by knowledge of the Direction of 5 July 
2016, together with a range of documents including AHPRA’s ‘Caution’ to Ms Dudley. 

 
[384] In being given the opportunity to comment upon the Siggins Report “in writing or 

otherwise” on 4 October the Applicant has in my view been put on notice that that 
material was before the Investigator.  The Applicant had already known that the 
approach of the THS in instigating the investigation was informed by considerations 
which included the previous warnings/cautions.   In her detailed response to ‘Mr (sic) 
Alcorn' of 20 October 2016 (Annexure DA5 to Exhibit R16, CB 164), the Applicant 
takes up the very point of the broadened terms of reference of the Siggins Report.  
The Applicant comments upon the Report appearing to investigate issues beyond the 
complaint (of Ms Mackenzie).  In the Applicant’s 20 October 2016 response, further 
reference is made to the attached material received by Ms Siggins.  The Applicant 
refers in terms to the “…direction issued by Dr Alcorn on 5 July 2016 was in response 
to specific correspondence between Mrs Dudley and Dr Alcorn on 28 June 2016.” 
(ibid, page 6, paragraph 4, CB 169) 

 
[385] The Applicant further refers (in her 20 October 2016 response to Dr Alcorn) to the 

correspondence between Dr Alcorn and the Applicant on 28 June 2016 (“and prior”) 
and that of 5 July, saying of Dr Alcorn, “…he was frustrated with Mrs Dudley’s 
lodgement of a grievance and the third point in his direction was specific to 
correspondence with himself and therefore cannot be interpreted otherwise.” (ibid, 
page 6, paragraph 4, CB 169) 

 



[386] At page 8 of the Applicant’s response to Dr Alcorn (at paragraph 4 from the first full 
paragraph) once again specific reference is made to the direction contained within 
the 5 July letter of Dr Alcorn. (ibid, page 8, CB 171) 

 
[387] I have taken these references by the Applicant to the 5 July 2016 letter of Dr Alcorn 

and to his directions to Ms Dudley, referred to in the Applicant’s reply to Ms Siggins 
and extensively to Dr Alcorn in the Applicant’s emails to him, to establish clearly that 
the Applicant was well aware of the CEO’s views put to Ms Siggins as to the 
Applicant’s grievances, to Ms Dudley’s worrying behavioural trends as set out in the 
CEO’s 5 July letter to the Applicant and taken up in the correspondence above and 
with Dr Alcorn in her subsequent replies to him, upon receipt of the Siggins Report. 

 
[388] Over the relevant period Ms Dudley had had her attention drawn to the 5 July views 

of Dr Alcorn; 
 

• in his letter of 5 July; 
• in the inclusion of the 5 July letter’s directions to Ms Dudley in the material 

forwarded to Ms Siggins as background for her inquiry; 
• in Ms Siggins specific reference to the directions; 
• in the Applicant’s reply to Ms Siggins; 
• in the Applicant’s forceful reply to Dr Alcorn after being given a copy of the 

Siggins Report. 
 

[389] It can be acknowledged that the LGH may have more fully emphasised the 
importance it placed on the penultimate paragraph of Dr Alcorn’s 5 July letter 
(immediately before the ‘direction’) and one acknowledges the concession made by 
Mr Collinson in that respect.  However, in my view, Dr Alcorn had expressed his 
broader concerns in the letter of 5 July earnestly urging the Applicant’s compliance.  
In my view Ms Dudley had been put on notice as to these issues, relevant to the 
Applicant’s past behaviour, being current in the mind of the employer and as to their 
being included in the materials sent to Ms Siggins. 

 
[390] Ms Dudley’s post-Siggins correspondence to Dr Alcorn contesting the directions goes 

directly to show that Ms Dudley was well aware of the more generalised 
contemporaneous behavioural concerns of the employer and to have hereby been 
accorded natural justice.  I do note and accept the frequently aired natural justice 
authorities brought to notice by Mr Collinson. One notes too, that considerations of 
fairness require an employee at any important stage to be on notice as to the 
concerns of their employer. In this case Ms Dudley was aware of the employer’s 
concern as to her behaviours and that it regarded the Code of Conduct and Protocol 
obligations as of prime importance. 

 
[391] Close regard to Dr Alcorn’s 27 October 2016 letter of termination, reflects the THS’ 

principal concern to be the Mackenzie text, its disrespectful nature, its constituting 
harassment under the THS Protocol’s definition in that it was unwanted, offensive 
and intimidating with a reasonable person considering it as unacceptable and likely 
to intimidate or offend, its failure to demonstrate consideration, courtesy and 
collegiality, its consequential breach of the State Service Code of Conduct and the 
THS Workplace Behaviour Protocol, its serious and harmful affect upon Ms Mackenzie, 
upon the Hospital’s ability to ensure a safe working environment, its failure to accept 
and apply the various warnings (in relation to communication with fellow THS 
employees) given to the Applicant by the Commission, by AHPRA and by the THS, 
most recently by the CEO in his advice given in the same month as the Mackenzie 
text was sent.  In my view it can be seen that these were the actuating reasons for 
the termination - considered, of course, with the matters so recently put to Ms Dudley 
on 5 July 2016, when the CEO concluded by saying, “I respectfully encourage you to 
seriously consider and reflect upon the above.” (Exhibit R16, Dr Alcorn’s statement, 
Annexure DA3, CB 161)     

 



[392] The final behavioural point that Dr Alcorn was urging the Applicant to have regard  
to in her dealings with THS staff was put as follows, “You must act, behave and 
communicate (including in writing) in a considered and respectful manner consistent 
with the THS’ relevant policies/protocols (enclosed).”  Ms Dudley’s response was that 
this direction, and the two similar exhortations which accompanied it, related to her 
dealings, not within the THS generally, but only when dealing with Dr Alcorn - thereby 
rendering the Mackenzie text beyond the scope of Dr Alcorn’s 5 July direction. Such 
a self-serving submission is entirely without foundation. I am unable to accept that 
when demonstrably speaking as CEO, Dr Alcorn stands for himself, in some personal 
sense. Rather, it is in my view readily apparent to any employee receiving such a 
missive, that in his formal communications Dr Alcorn speaks as CEO, representing 
the THS. It is facile to suggest that his communications in the present context 
represent his engagement in a personal, subjective discourse with Ms Dudley. 

 
[393] The employer’s behavioural policies were not unreasonable, particularly given that 

they exist to protect the interests and well being of THS employees. It follows that it 
can be expected employees will comply with such policies.  Regrettably, Ms Dudley, 
through her actions set out on a course of conduct reflecting her repudiation of the 
Code of Conduct and the Protocol and indicating, by her actions and contentions, an 
unwavering unwillingness to comply.    

 
[394] For all these reasons and having considered the evidence on the balance of 

probabilities, I have found that there was a valid reason for Ms Dudley’s employment 
to be terminated, that the Respondent has borne its s.30(5) responsibility, that the 
Applicant has not discharged the onus in respect of unfairness as provided in s.30(6), 
and that s.30(7) is satisfied.  As a consequence of coming to these conclusions the 
application cannot succeed and accordingly I have determined, consistent with 
s.31(1), to not require anything to be done or any action to be taken. 

 
 

The s.30 (7) position further and alternatively considered 
 

[395] In an abundance of caution. it is proposed now to consider the s.30 (7) position in 
the alternative.  That is, notwithstanding my previous conclusions (that s.30 (7) has, 
in a general sense, been satisfied, the employee being informed of the reasons and 
given an opportunity to respond) I now consider the position as if s.30 (7) was 
regarded as having been given imperfect effect - what the affect would then be.   

 
[396] To summarise, the position as to s,30 (7) then in contemplation is one where: 

 
(a) the employer had discharged the s.30 (5) onus by proving the 

existence of a valid reason - as I have found, and; 
(b) the applicant alleging their employment to have been unfairly 

terminated had not, as I have found, discharged their s.30 (6) onus 
- other than as to any s.30 (7) considerations. 

 
[397] If, in this subjunctive circumstance and contrary to my principle findings, there is a 

basis for concluding s.30 (7) grounds did exist such as to vitiate the fairness of the 
termination, it would be necessary to consider remedy.  In that event s.30 
subsections (9) to (13) would become relevant and, in the interests of completeness, 
I now turn to consider that contingency. 

 
[398] In this context and for all the reasons set out earlier, I find reinstatement or 

reemployment to the employ of the LGH to be entirely impracticable.  The evidence 
requires the conclusion be reached that the relationship between the parties has 
irretrievably broken down; that the trust and confidence necessary for an 
employment relationship to subsist has been lost - and, again, I so find.  There is no 
utility and, it is likely, seriously negative consequences, for the Respondent (and 



indeed for Ms Dudley) and its nursing and medical staff in the ORS, were the 
Applicant to be returned to the ORS.  

 
[399] Given this conclusion, it is necessary to consider what compensation, if any, that the 

Commission might order were s.30(10) to be considered relevant.  In this 
assessment I have considered s.30 (11) and s.30 (13).  As to s.30 (11)(a), I have 
had regard for the Applicant’s service since 2008. As to s.30 (11)(b) “the 
remuneration that the employee would have received , or would have been likely to 
receive, if the employee’s employment had not been terminated”, in my view the 
prospective service of the Applicant would not have extended for any appreciable 
period such as to permit application of the authorities in quantifying remedy.  This is 
because it would have been open to the employer to remedy any s.30(7) deficit, hear 
the Applicant, and subject to what was put, proceed to terminate the employment.  

 
[400] Although much was put as to the text transmission, equally, a great deal of evidence 

was led and assertions and submissions put, as to other issues said to be at play 
influencing the LGH treatment of the Applicant post January 2012.  Reference here 
is being made to the evidence, in addition to that of the Applicant, of Drs Blackford 
and Kirkby, Mr Bellinger, Dr Alcorn, NUM Mace, the Coordinating RNs and to the 
theatre RNs who gave evidence as to the status of patients, application of LGH 
procedures as to both public and private patients and the role played by the 
Applicant, both in the theatre, and more generally, post-January 2012. I have relied 
on all the evidence led, including that of Mr Bellinger and Dr Alcorn and submissions 
put, not only as to the text transmission of 31 July 2016 in arriving at the view that 
Ms Dudley’s employment would not long have endured. 

 
[401] In respect of s.30(13), it is acknowledged that the parties did not address mitigation. 

Accordingly mitigation has assumed a neutral influence on my considerations. 
 

[402] In the event s.30(10) were necessarily considered as I have outlined, the 
Commission would not order compensation.  This is because of the gravity of the 
grounds for termination legitimately available to the LGH, as determined earlier.   

 
[403] I have found the termination of Ms Dudley with notice not to have been unfair by 

virtue of the nature of the text transmission constituting conduct of the particularly 
serious kind described above. The conduct engaged in constituted a serious breach 
of the State Service Code of Conduct and the THS Workplace Behavioural Protocol   
My conclusions in this regard, as to the seriousness of Ms Dudley’s behaviour, were 
fortified by the Applicant’s disregard for the explicit earlier behavioural warnings and 
cautions issued by senior THS staff and external bodies exercising an independent 
judgement. This included those of former CEO Kirwin, of DP Wells on 2 March 2015, 
that arguably issued by Ms Purse on 10 July 2016 and clarified by her on 30 
September 2015, that of AHPRA, the standing obligations under the Code of Conduct, 
the Workplace Behaviour Protocol and the detailed directions of Dr Alcorn on 5 July 
2017, concluding with; “ - You must act, behave and communicate (including in 
writing) in a considered and respectful manner consistent with the THS’ relevant 
policies/protocols (enclosed).  I respectfully encourage you to seriously consider and 
reflect upon the above.”   

 
 
 
 
 
 
 
 
 
 
 



 
[404] One notes that these comments and directions, together with the behavioural 

policies, issued only some four weeks before the text was sent to Ms Mackenzie. Ms 
Dudley had known if from no other source, per medium of these various 
communications, notwithstanding that she pressed home objections about them, that 
such communications from her to follow staff were fraught with great difficulty, liable 
to close scrutiny and likely to offend if they related to the investigation into her 
conduct.  

 
[405] For all these reasons and considerations I would not, even if s.30 (7) was found to 

have been given imperfect effect, and after considering the effect of s. 31, require 
that something be done or an action be taken pursuant to s. 31(1). Accordingly, I 
dismiss the application. 
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