
TASMANIAN INDUSTRIAL COMMISSION 
 
 
Industrial Relations Act 1974 
Section 29 application for hearing of an industrial dispute 
 
 
 
United Firefighters Union of Australia, Tasmania Branch 
(T14775 of 2020) 
 
and 
 
Minister administering the State Service Act 2000/Department of Police, Fire 
and Emergency Management 
 
 
 
 
DEPUTY PRESIDENT N ELLIS             HOBART, 31 MARCH 2021 
  

Industrial dispute - alleged breach of agreement – holidays with pay - meaning 
of Part VI, Clause 3(a)(ii) ‘Holidays With Pay’ – overtime worked on a public 
holiday - offsetting entitlements - application granted 
 
 
DECISION 
 
[1] Mr Jeremy Ripper is a Tasmanian Fire Service Station Officer and a non-rostered 
shift worker (NRSW). He works in a day work position and he was requested to work on 
Monday, 4 November 2019 which is Recreation day, a gazetted public holiday, at an 
emergency incident. 
 
[2] The United Firefighters Union of Australia, Tasmania Branch (UFUA) (the Applicant), 
lodged an application on behalf of Mr Ripper on 18 June 2020.1 Following unsuccessful 
conciliation conferences, the matter went to a hearing and written closing submissions 
from both parties were subsequently received. 

 
[3] This dispute relates to the alleged incorrect payment for the twelve hours Mr Ripper 
worked on the public holiday. He was paid 40 hours ordinary salary for the week. In 
addition to the eight hours of ordinary salary for the ‘holiday with pay’, he was paid 16 
hours (making a total payment of 24 hours) for the additional 12 hours of work on the 
public holiday; being eight hours single time and four hours double time. The Applicant 
submits he should have been paid 32 hours, eight hours single time for the public holiday 
and twelve hours at double time for all work on the public holiday. 

 
[4] The Minister administering the State Service Act 2000 (MASSA)/Department of 
Police, Fire and Emergency Management (the Respondent) stated Mr Ripper had been paid 
correctly and in accordance with the industrial instruments. 

 
                                           
1 UFUA applied to the President pursuant to section 29(1) of the Industrial Relations Act 1984 (Tas) (the Act) 
for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State 
Service Act 2000 (MASSA)/Department of Police, Fire and Emergency Management (the Respondent). 
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[5] The Applicant is seeking a decision on the construction of the clauses and submitted 
there is potential for ongoing industrial disharmony. They are also seeking an additional 
eight hours pay for Mr Ripper working overtime on the public holiday. 

 
Background and Agreed Facts 
 
[6] The parties lodged an agreed  statement of facts2, as copied below: 
 

a. Jeremey Ripper is a Station Officer who is identified and paid as a Non 
Rostered Shift Worker (NRSW) (an employee who works a roster of 320 
hours over 8 weeks).   

b. Mr Ripper normally works a 40 hour week Monday to Friday.  

c. Mr Ripper’s planned work pattern for the week commencing 4 November 
2019, was him working Tuesday 5 November 2019 to Friday 8 November 
2019 with Monday 4 November 2019 off as it was a gazetted public holiday.  

d. On Monday 4 November 2019 Mr Ripper attended an unplanned bushfire 
incident and worked 12 hours on that day (0700 until 1900).   

e. On Tuesday 5 November 2019 to Friday 8 November 2019 Mr Ripper 
worked 8 hours per day.   

f. Mr Ripper did not work on Saturday 9 November 2019, or Sunday 10 
November 2019.  

g. Mr Ripper’s pay for the week commencing 4 November 2019, Mr Ripper 
received payment as follows:   

i. 40 hours ordinary salary;  

ii. 16 hours pay for additional work undertaken on Monday 4 November 
2019.  

h. Total number hours paid to Mr Ripper on 4 November 2019 was 24. 

i. Mr Ripper received a total gross payment of $1,088.88 for working on 4 
November 2019.”  

The Award and Agreement  
 
[7] The question is to be resolved having recourse to the Tasmanian Fire Fighting 
Industry Employees Award (the Award). Part VI, clause 3(a)(ii) ‘Holidays With Pay’ which 
deals with public holidays. That clause provides as follows: 
 

“3. HOLIDAYS WITH PAY 
 

(a) Entitlement 
 

                                           
2 Exhibit A8. 

“ 
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(i) All employees, other than rostered shift employees, are entitled to 
the following public holidays: 

 
• Christmas Day; 
• Boxing Day; 
• New Year’s Day; 
• Australia Day; 
• Hobart Regatta Day (south of Oatlands); 
• Eight Hour Day; 
• Good Friday; 
• Easter Monday; 
• ANZAC Day; 
• Queen’s Birthday; 
• Show Day (as defined); 
• Recreation Day (where Hobart Regatta Day is not observed). 
 

(ii) The entitlement to public holidays is to be without loss of pay and is 
to count as continuous service.” 

 
[8] Further to and in lieu of the relevant provisions of the Award for overtime, the 
Agreement in place at the time of the dispute was the Tasmanian Fire Fighting Industry 
Employees’ Industrial Agreement 2016 (the Agreement). It was agreed by the parties to 
be the applicable Agreement to the dispute, and it provides the relevant clause for payment 
for NRSW employees when attending unplanned work. Clause 30(d) and (e)(ii)(2)(b) 
provides as follows: 
 

“30. HOURS OF WORK AND OVERTIME PROVISIONS FOR NON-ROSTERED SHIFT 
EMPLOYEES 
The following provisions for hours of work and overtime for non-rostered shift 
employees are to apply in lieu of the relevant provisions set out in Part V — 
Hours of Work and Overtime of the Award: 

a) Hours of Work 

Employees working non-rostered shift work are to work an eight week, 
320 hour cycle. Employees may be required to work four weekend days 
and fourteen nights in each eight week cycle. Additional weekend days 
and additional nights within the 320 hour cycle may be worked if agreed 
between the employer and employee. 

b) Meal Break 

A minimum unpaid meal break of 30 minutes is to be taken during days 
on which planned work is being undertaken. 
 

c) Planned Work 

Planned work is all work that is normally undertaken to achieve the 
position objective and main duties as set out in a Statement of Duties 
for an employee when undertaking non-rostered shift work, other than 
any work that meets the definition of "unplanned work" in d) below. 
Planned work normally occurs between the hours of 0700 and 2300 on 
any day and should not normally exceed 10 working hours on any one 
day. Overtime is not to be paid for planned work. 

d) Unplanned Work 
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Unplanned work is work of an immediate and urgent nature, including 
but not limited to emergency incidents. 

e) Overtime 

i) Requirement to work overtime 
 

(1) The employer may require an employee to work reasonable 
overtime. Approval must be gained prior to working any overtime. 

ii) Time of working overtime 

Overtime is all time worked: 

(1) undertaking unplanned work in excess of 10 hours 
continuous work (whether that continuous work was 
planned or unplanned, and excluding unpaid meal breaks) 
on a weekday; or 
 

(2) when required by a senior officer to undertake work at an 
Incident Management Team or to support the resourcing 
or management of incidents. In these circumstances 
overtime will be paid as follows: 

(a) Monday to Friday: - overtime is to be paid for all time 
worked in excess of 8 hours. 

(b) Saturdays, Sundays and Public Holidays: - overtime is 
to be paid for all time worked 

(3) Or when recalled to work unplanned work in line with the 
recall provisions and; 
 
(a) unplanned work commences after a non-rostered shift 

employee has already worked 8 hours on any day and 
has ceased work and returned home; or 
 

(b) unplanned work occurs on a weekend day or public 
holiday, unless the unplanned work occurs during a 
period that the non-rostered shift employee had planned 
to work; or 

 
(c) unplanned work commences after 1800 hours on a 

weekday where the non-rostered shift employee had 
ceased work in order to reduce either TOIL or 
accumulated hours. 

 
iii) Time Off in Lieu of Overtime 

 
Subject to mutual agreement, overtime hours may be taken 
partly   or wholly as TOIL on an hour for hour basis.” 

 
[9] Part V – ‘Hours of Work and Overtime’, clause 2(d) of the Award provides the rate 
of payment for overtime, which is: 
 

“The rate of payment for overtime for all employees is at all times to be double the 
normal rate of pay.” 
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The Applicant’s case and evidence 
 

[10] The Applicant asserts Part VI, clause 3(a)(ii) of the Award should be read 
independently and in addition to the entitlement outlined in Clause 30 of the Agreement 
‘Hours of work and overtime provisions for Non-Rostered Shift Employees’. 
 
[11] Mr Leigh Hills on behalf of the Applicant submitted the words in the Award and 
Agreement are unambiguous. Further it was submitted that the relevant clauses are stand-
alone provisions dealing with public holidays and overtime payments. 

 
[12] He stated Part VI, clause 3(a)(ii) of the Award provides for payment for a public 
holiday without loss of pay. The Recreation Day public holiday fell on Monday, 4 November 
2019. Mr Hills submitted the same clause has been in the Award since 2007, being the 
date the Award was made in the Tasmanian Industrial Commission. 

 
[13] Mr Hills stated clause 30(d) and (e)(ii)(2)(b) of the Agreement provides for the 
payment of double time for all hours worked on a public holiday. He submitted the wording 
of this clause has been consistent since the 2010 Agreement. He stated there is no 
provision that the payment of double time is inclusive of any other payments, nor is there 
a provision that the employee is not to receive an aggregate of more than the equivalent 
of double time payment. 

 
[14] Mr Hills submits the ordinary words should be considered in the construction of the 
relevant clauses in addition to the industrial context and intent. He said the Award and the 
Agreement should be read as whole documents and the clauses should be read alone unless 
referenced to another clause. He provided an example of the two public holiday clauses 
applicable to day workers and shift workers which are worded differently to reflect the 
intention of the clauses for the two categories of employees. 

 
[15] He differentiated the holiday with pay clause3 with the relevant clause in the Award 
for Community Fire Safety Officers (CFSO) found in Part II, clause 6(j)(ii), ‘Special 
Conditions of Work Relating to Community Fire Safety Officers’, which states: 

 
“Employees rostered to work on these days will be paid overtime at two and half 
times the normal rate less the normal daily rate for hours worked.” 

 
[16] Mr Hills contends that if it was the intention to make the entitlements for NRSW 
inclusive, the wording would have been the same for both groups of workers or the clause 
amalgamated to apply to both groups of workers. He stated that the CFSO were not 
required to, or would be less likely directed to work on a public holiday, therefore it would 
not be logical to provide a higher penalty rate to CFSO than the NRSW who can be required 
to work on a Public Holiday. 
 
[17] He compared the entitlements for shift workers, who have a day added to their 
annual leave but are not entitled to take a paid day off on the date of the public holiday. 
 
[18] Mr Hills submitted that day workers do not receive additional recreation leave days 
and said this is why clause 3(a)(ii) gives effect for a day worker to have an entitlement to 
public holidays to be without loss of pay. He submitted the worker is to be paid the single 
time payment for the public holiday. This is counted in the ordinary hours of work. 
 

                                           
3 Part VI, Clause 3(a)(ii) ‘Holidays With Pay’ of the Award. 
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[19] Mr Ripper provided evidence in the form of a witness statement,4 payslips,5 and 
cross examination,6 where he described previous conduct by the Respondent in which he 
had been paid the eight hours at ordinary time for the public holiday and double time for 
the two hours worked on Good Friday 2018. 

 
[20] He provided evidence that he was requested on Saturday, 2 November 2020, to go 
to an emergency fire in the southern region, which is outside his normal region, to which 
he initially responded no, as he had been working a six week straight block. Shortly after, 
he received a second call from his duty officer, Ms Michelle Rochelle, asking him to work 
the incident as they could not get anyone:7 

 
“Have you ever been asked to work on a public holiday and informed TFS that 
you’ve had personal plans on that day and weren’t available to work, only to be 
informed that there was no one else, effectively, leaving you with no choice but to 
cancel your arrangements?……Yeah, well that was, again this incident, we said 
that we weren’t available, it was me and another guy there, and they asked either 
of us and the other guy definitely wasn’t keen and I said “No”, and then they rang 
back and just said “Look, can you please go, we need someone we can’t get 
anyone”. 
 

[21] This incident was a four day incident and he said he worked Sunday through to 
Wednesday afternoon, generally twelve hour shifts. He gave evidence that he had only 
worked one other public holiday during the three year period in the role and was paid 
double time for the four hours worked, in addition to the eight ordinary hours for the public 
holiday. 
 
[22] He indicated he was aware of the provisions in the Fire Service Act 1979 (the Act) 
which provides that he could be directed to attend work by a Manager, but acknowledged 
the Chief did not direct him on this instance. 
 
[23] The following relevant payslips8 were tendered: 
 

a) Pay period 31 October 2019 to 13 November 2019 lists 80 hours of ordinary 
payment which included the holiday with pay; Recreation Day public holiday. 
There is no differentiation and the 80 hours are paid under one code described 
as “Normal”; 
 

b) Pay period 14 November 2019 to 27 November 2019 lists 72 hours at normal 
payment and 8 hours of personal leave totalling 80 ordinary hours and overtime 
at four hours double time, which was the double time paid for work in excess of 
the eight hours on the public holiday; and 
 

c) Pay period 28 November 2019 to 11 December 2019 lists 64 normal hours plus 
16 hours of personal leave totalling 80 ordinary hours plus eight hours of 
overtime at single time coded as “OT 100% TFFIE Wildfire”. This is the payment 
for the eight hours worked on the Recreation Day public holiday. 

 
[24] The Applicant relied on section 75(1C) of the Act which provides that payslips must 
accurately record the overtime hours worked and the rate at which those hours were paid. 
 
                                           
4 Exhibit A1. 
4 Exhibit A3. 
6 Transcript, pages 19-21. 
7 Transcript, page 11. 
8 Exhibit A3. 



 - 7 - 

[25] Mr Vincent Males is a Station Officer at the Devonport Fire Brigade and has held the 
position as a member of the UFUA Tasmania Branch Committee of Management (BCOM) 
for approximately 20 years. He provided a witness statement and gave evidence. 
 
[26] During his employment, he was involved in the lengthy negotiations with State 
Service Management Office to move the Award from the federal industrial system to the 
state industrial relations system. He said he was aware of discussions between the UFUA, 
State Service Management Office and the Department of Justice to ensure there was a 
common understanding of the Award clauses, particularly the NRSW working on public 
holiday is to be exclusive of any overtime payments should they be required to work.9 
 
[27] He stated the BCOM group represents the union membership and there was no 
consultation with the department re the content of the emails10 nor was there agreement 
with the content. 
 
[28] In response to questions relating to the content of the Tasmania Fire Service (TFS) 
Administrative Instruction Number 05-05 Vegetation Firefighting Entitlements and 
Payment Procedures (Admin Instruction)11 produced by JB Gledhill, Chief Officer of the 
TFS, Mr Males acknowledged it did not say the payment for public holidays is inclusive of 
the double time payments. Mr Males said:12 
 

“So it doesn’t say that it’s not.  Doesn’t say that it is?……Well, I believe it says – 
well, it is exclusive because it says that TOIL and or recreational leave is not re-
credited with other time overtime is paid.  So, I interpreted that that you’ve been 
paid single time payment for your public holiday, which brings it back to a Saturday 
and a Sunday.  And then you’ve been recalled so you’re on overtime rates, which 
are double time.” 
 

[29] Mr Stephen Richardson, District Officer Operations Officer North has worked in the 
TFS for 31 years and his evidence included his witness statement, his statement of duties 
and oral evidence. 
 
[30] He stated unplanned work was required to ensure incident control resourcing and 
he had called in NRSW on more than one occasion. He described the resourcing of an 
incident management team as follows:13 
 

“Typically an incident management team would have around, perhaps ten people 
as a minimum, there are a number of key positions that we need to fill, and then 
there are support positions that range from administration support through to 
logistics etcetera.   Depending on the skill sets of the people where we get them 
from, some of our non-rostered shift workers have that skill set and can be 
aligned to positions, others come from shift work or rostered shift work, to – to fill 
some of those roles, because the Incident Management Team is not just those in 
the office who pull the paperwork together, some of the  key components of that 
are the operation staff on the ground, and that includes our divisional 
commanders, who are considered part of the Incident Management Team through 
the operations chain.   So they typically come from the – the likes of people that 
do rostered shift work especially, and some from non-rostered shift work in field 
officer roles. 

 
                                           
9 Exhibit A6. 
10 Exhibit R5 
11 Exhibit R4. 
12 Transcript page 50. 
13 Transcript, page 62. 
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[31] He stated District Officers are on an availability roster to be on call and are the first 
point of call, whereas the Station Officers are NRSW and do not have a requirement to be 
on call. 
 
[32] I found the evidence of all three witnesses to be genuine, provided sincerely and to 
the best of their knowledge. 
 
[33] The principles of construction as set out in the decision of President Koerbin in T30 
of 1985 were relied on. Mr Hills submitted there is nothing to suggest an ability of the 
employer to offset one entitlement against another, nor that the plain meaning of the 
words enabled the two entitlements to be applied in conjunction with another.14 

 
[34] For guidance in interpretation, the Applicant also relied on City of Wannerooo v 
Australian Municipal, Administrative, Clerical and Services Union 15 where French J says at 
53: 

“The construction of an award, like that of a statute, begins with the consideration 
of the ordinary meaning of its words. As with the task of statutory construction 
regard must be paid to the context and purpose of the provision or expression 
being construed. Context may appear from the text of the instrument taken as a 
whole, its arrangement and the place in it of the provision under construction.  It 
is not confined to the words of the relevant act or instrument surrounding the 
expression to be construed.” 
 

[35] He submitted there is no provision to offset one entitlement against the other and 
relied on T12671 of 2006 Australian Nursing Federation Tasmanian Branch v Minister 
administering the State Service Act 2000/Department of Health and Human Services, 
where Shelley DP said at 70 and 71: 

 
“[70] Nowhere in the clause does it say that a shiftworker is not entitled to these 
days where they have been paid double time for working a public holiday. Nowhere 
in any of the clauses does it say that one entitlement shall be set off against the 
other. 
 
[71] Nowhere in the clauses is there a provision for the one entitlement to be 
satisfied by another.” 

 
[36] Firefighting is an emergency response industry and not all work can be planned. 
The Applicant submitted that the basis for day workers receiving double time for all hours 
worked on a public holiday is compensation in the form of a penalty payment for the social 
inconvenience of working on the public holiday. 
 
[37] The Applicant submitted there is a greater disutility for employees working on a 
public holiday than a weekend and this can only be recognised in entitlements if the public 
holiday and overtime provisions are read as stand-alone provisions to the extent there is 
no inconsistency. 

 
[38] The 2017 FWC Four Yearly Review16 was cited and the Applicant relied on the Full 
Bench observation that compensation for the disutility associated with working public 
holidays while other employees enjoy a day of leisure, is a primary consideration when 
setting penalty rates. The Applicant submitted this factor is important in understanding the 
Award construction. 
                                           
14 Submission of the Applicant, page 3. 
15 (2006) 153 IR 425 at 438. 
16 [2017] FWCFB 1001. 
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[39] The industrial context relates to the nature of working for an essential emergency 
service and the limited number of employees available with required skills. It is alleged 
that this renders it unreasonable and/or impossible to refuse work on public holidays. It 
was submitted that while the Award provides an entitlement to be absent on a public 
holiday with pay for NRSW, the Agreement provides for appropriate remuneration for all 
time worked on a public holiday as required during an emergency incident. 

 
[40]  Mr Hills stated the internal TFS email chain17 from Ms Robyn Pearce, TFS Director 
of Human Resources, to Mr Andrew Newell, Manager of Corporate Services on 13 March 
2008 is merely the opinion of Human Resources staff and has no evidentiary basis.18 Ms 
Pearce, provided advice that a person cannot receive more than double time for work on 
a public holiday. 
 
[41] It was highlighted in the email where Ms Pearce provided an example, which she 
stated she did not agree with, regarding the payment of single time for recreation leave 
and double time for hours when called back in. The Applicant submitted that the email 
supports the Applicant’s argument that the parties have agreed on the payment of two 
stand-alone provisions; single time 100% and the other being double time 200% payments 
in accordance with industrial instruments and context. The final note in the email trail 
states: 

 
“Rec Leave & O/T will remain at the previously agreed payment method (ie if called 
back in from Rec Leave it is O/T equating to single time for the Rec and Double time 
for the O/T).” 
 

[42] The Applicant submitted this position is supported by the Admin Instruction19 which 
states: 
 

“Where an employee is on TOIL, Recreational Leave or other approved paid absence 
and is approved to work overtime, that overtime is to be paid at double time less 
and unpaid meal breaks. TOIL and/or Recreational Leave is not re-credited where 
double time overtime is paid. (emphasis added)” 
 

[43] It was asserted by the Applicant that public holidays are holidays with pay and are 
a form of approved leave.  
 
[44] It was alleged the Admin Instruction was produced prior to clause 30(d) and 
(e)(ii)(2)(b) in the 2010 Agreement which continued in the 2016 Agreement and that these 
changes in 2010 Agreement legitimise the provision in the Admin Instruction. 

 
[45] The Applicant referred to the guiding principles found in s20 of the IR Act to act 
according to equity and good conscience in the exercise of the Commission’s jurisdiction. 

 
[46] The Applicant summarised their argument with the following points: 

 
a) The overtime penalty of double time for all hours worked on a public holiday has 

no exceptions and is compensation for the disruption for a day worker working 
on a Public Holiday; 
 

b) This entitlement provides a NRSW to have a holiday with pay which is paid at 
ordinary time and counted as part of their ordinary hours. If required to work in 

                                           
17 Exhibit R5. 
18 Applicant’s Closing Submissions, page 2. 
19 Exhibit R4. 



 - 10 - 

an emergency situation, it was alleged it would be perverse to remove part of 
the entitlement of payment for that day; 
 

c) There is no provision in the Award or Agreement that NRSW are to receive an 
aggregate of no more that the equivalent of double time however there is an 
exception in the CFSO clause, which clearly states the payment is inclusive of 
the public holiday payment; 
 

d) It is in the public interest for the Commission to ensure equity and consider the 
industrial context, nature of the emergency work, disutility and the established 
principle of construction based on the ordinary meaning of the words; and 
 

e) The Respondent has failed to recognise the industrial context in which the 
relevant clauses were negotiated. 
 

[47] It was alleged the Respondent is seeking to undermine employee entitlements 
which is not in the public interest and will cause industrial disharmony. 
 
[48] The Applicant is seeking the allegedly correct entitlement for working overtime on 
a public holiday for Mr Ripper. 
 
The Respondent’s case and evidence 
 
[49] The Respondent asserted that the entitlement to overtime for working on a public 
holiday is inclusive of the payment for the ordinary hours for the holiday with pay. It was 
submitted that if the overtime payment was to be paid in addition to the payment of 
ordinary salary for the public holiday, the Award must expressly state that it is “in addition”. 
The Award does not state this. 
 
[50] The Respondent submitted it is not seeking to offset one entitlement against 
another. The Respondent submits that the Award clauses need to be read together and not 
in isolation of each other. It was submitted Mr Ripper is not entitled to double time as well 
as his payment of ordinary salary. 

 
[51] Mr Ripper received payment for the public holiday. The Respondent stated:20 

 
“Mr Ripper salary is compensation for 40 hours worked not including the public 

holiday. Mr Ripper worked 32 hours, therefore 8 hours of pay is compensation for 
working 8 hours on the public holiday. The entitlement to overtime is inclusive of 
that 8 hours and requires payment of an additional 8 hours to meet the requirement 
to pay double time.” 

 
[52] The Respondent states the dispute turns on the application of the three industrial 
provisions being: 

 
a) Part V1, clause 3(a)(ii) of the Award providing an entitlement to public holidays 

without loss of pay and to count as continuous service; 
 

b) Part V, clause 2 of the Award providing the requirement to work reasonable 
overtime and paid at double the normal rate for all time worked for NRSW 
employees involved in firefighting; and 
 

                                           
20 Submission of the Respondent, page 3. 
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c) Clause 30(e) of the 2016 Agreement which sets out the overtime entitlements 
for NRSW as when required by a senior officer to undertake work at an incident 
management team or resourcing or management of incidents. Subclauses set 
out the payment of overtime to be for all time worked on a Public Holiday and 
weekend work. 

 
[53] The Respondent submitted the terms are unambiguous. Additionally, it was 
conceded that a NRSW is a day worker. 
 
[54] It was submitted that clause 3(a)(ii) of the Award should be interpreted as had the 
employee not worked the public holiday they shall not be without loss of pay for that 
holiday. It is alleged there is no provision for a public holiday payment, rather an 
entitlement to be absent on a public holiday. If the employee is not absent, the employee 
is entitled to the overtime rate of pay. Additional compensation for time not worked must 
be expressly provided and it was stated:21 
 

“If the drafters of the Agreement or Award intended to confer a separate payment 
for a public holiday, then the words would reflect this by the use of a term such as 
”public holiday payment”, “triple time” or “in addition to salary.” 

 
[55] In response to the comparison of the drafting of the public holiday clause for the 
CFSO and NRSW, the Respondent alleged no reasonable inference could be drawn because 
the two provisions were not drafted together, with the CFSO provisions appearing first in 
the Award in 2007 and the overtime provision for NRSW was drafted later.22 
 
[56] The Respondent submitted there was not a shared understanding or agreement 
between the parties during negotiations. Ms Collins said the evidence brought by the 
Applicant, is extrinsic to the industrial instruments and not permissible to aid construction, 
and disputed as being the understanding of some members of the union only. It was said:23 
 

“Further, the provisions are not alike and comparison is unequal. The Award 
entitlement to overtime for CFSOs includes public holidays, but for non rostered 
shift employees if does not include public holidays. The drafters were not 
contemplating public holidays when drafting the rate for non rostered shift 
employees. If they were, it may have been drafted differently, or a different 
entitlement may have been provided.” 

 
[57] It was submitted that the payslips establishing previous payment to Mr Ripper of 
ordinary hours for the public holiday and the double time for all hours worked on the public 
holiday, does not demonstrate a custom and practice for NRSW working on public holidays. 
 
[58] The Respondent stated that as part of an emergency service, it was essential that 
employees are able to work overtime on public holidays as necessary and when reasonable. 
Further submissions were made that there is nothing stopping a NRSW refusing to work 
on a public holiday if it is unreasonable for them to do so. 

 
[59] The Respondent relied on the evidence from Mr Jeff Harper, Regional Chief TFS, 
who provided a witness statement and oral evidence. His evidence was that NRSW were 
not asked to work on a Public Holiday unless for a specific emergency. He said that rostered 
shift workers not rostered, would be the first call to staff an emergency followed by 
volunteers and then NRSW.24 
                                           
21 Closing Submissions of the Respondent, page 8. 
22 Ibid. 
23 Ibid. 
24 Transcript, page 87. 
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[60] His evidence in relation to the Admin Instruction25 was that it was effective from 20 
December 2006 and was a TFS document setting out the procedures for payment for NRSW 
and rostered shift workers and has not been amended since that date. 
 
[61] This document contains a section on the payment of overtime for NRSW. Mr Harper 
gave evidence that he understood the words: “double time in the context of Fire Service 
was double your normal daily rate”. 

 
[62] He stated the internal TFS email trail26 contained advice regarding overtime for day 
working firefighters on public holidays. The email read: 

 
“If I’m understanding correctly what you are saying-do we pay double time for PH 
plus single time because it is public holiday. This gives a total of triple time which 
is not possible to get. If you work a public holiday- you get a maximum of double 
time. It is only because we have standard hours entries in our payroll system rather 
than time and attendance that we get this query.” 

 
[63] The Respondent provided a summary of the key cases dating back to 1907,27 
involved in setting overtime rates for work on weekends and public holidays. The weekend 
penalty rate case (1947)28 described penalty rates as wider than overtime rates and is 
additional payment where work is performed under special conditions of time, place and 
circumstances, as an element of compensation and deterrence. 
 
[64] The Respondent relied on T356 of 198629 which related to the interpretation of the 
overtime provision as applied to the rate of pay for work on public holidays. It is alleged 
President Koerbin interpreted the overtime rate to be inclusive of the ordinary salary. The 
Respondent differentiated this case by stating that there was no express provision in this 
Award, whereas in T356 of 1986, there was a provision that in no circumstances the 
employee should get more that the specified overtime rate, being: “at the rate double and 
one half of his normal salary rate for all time worked”. It was submitted the dicta should 
be followed in this matter. 
 
[65] It was submitted the principles of construction are uncontroversial and focused on 
the ordinary meaning of the actual words being the primary consideration and resorting to 
extrinsic material only where an ambiguity is found. The Respondent states there is no 
ambiguity. While the industrial context is considered, it is not permissible to import a 
provision which is not expressed or to take a results orientated approach. 

 
[66] The Respondent stated the overtime payment of “double the normal rate of pay” 
should be given its ordinary meaning. The term appears in other clauses such as where 
there is a failure to provide notice of a roster change or to provide an 8 hour break between 
shifts. In this case, it was submitted the term includes payment made for salary and, if the 
drafter intended otherwise, it would have been made clear. 

 
[67] The Respondent submits the proper construction of the clauses resulted in the 
correct payment to Mr Ripper for working on the Recreation day public holiday and the 
application should be dismissed.  

 
 

                                           
25 Exhibit R4. 
26 Exhibit R5. 
27 Ex Parte H. V M. 
28 58 CAR 610, pp 615-617. 
29 T356 of 1986 In the matter of an application by the Tasmanian Public Service Association for interpretation of 
the General Conditions of Service Award. 
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Consideration 
 
[68] This decision balances on the construction of the relevant clauses in the Award and 
Agreement. 
 
[69] In this determination, I have regard to the principles summarised by a Full Bench 
of the Fair Work Commission in AMWU v Berri Pty Ltd (Berri)30, drawing on the earlier Full 
Bench decision in AMIEU v Golden Cockerel Pty Ltd.31 

 
[70] The Full Bench in Berri affirmed that the interpretation of an enterprise agreement, 
like that of a statute or contract, begins with a consideration of the ordinary meaning of 
the relevant words. The resolution of a dispute over the interpretation of an enterprise 
agreement will require consideration of the language of the agreement, having regard to 
its context and purpose. Context might appear from the text of the agreement as a whole, 
the disputed provision’s place and arrangement in the agreement, and the legislative 
framework under which the agreement was made. The task of interpreting an enterprise 
agreement does not involve re writing the agreement to achieve what might be regarded 
as a fair or just outcome. 
 
[71] In construing clauses from industrial instruments, it is first necessary to determine 
if the Agreement has a plain meaning or if it is ambiguous. The parties have both stated 
the clauses are not ambiguous. Finding no ambiguity, the principle of not admitting 
evidence of the surrounding circumstances is evoked. 

 
[72] I must have regard to the whole Award and Agreement in order to understand the 
provisions in proper context. My decision is based on applying the ordinary meaning to the 
words in the Award and Agreement. 
 
[73] Mr Ripper is employed as a NRSW and his hours of work are defined in Part V clause 
1(c) of the Award. He works an eight week 320 hour cycle resulting in his pattern of work 
of 80 hours per fortnight as his ordinary hours.  
 
[74] Based on the coding on his payslips for the relevant period, in my view, it is clear 
he has been paid at normal rate for 80 ordinary hours for the fortnight. There is no express 
payment for his holiday with pay which fell in this pay period but I note he worked his 
ordinary shifts for 72 hours and the 8 additional hours have been included to make up his 
80 normal hours. I am satisfied the remaining eight hours is payment for the holiday with 
pay, being Recreation Day. I note this is in breach of s 75(1C) of the Act, which requires 
the amount of any paid leave, including holidays, to be included on the pay advice. It was 
not. 

 
[75] The entitlement for Holidays with Pay is expressed in Part VI, clause 3 of the Award. 
The clause expresses this entitlement is for all employees other than rostered shift 
employees and applies to NRSWs. The statutory public holidays are named. The clause 
states: 

 
“(i) All employees, other than rostered shift workers, are entitled to the following 
public holidays: … 

 
(ii)The entitlement to public holidays is to be without loss of pay and is to count as 
continuous service.” (emphasis added) 

 

                                           
30 [2017] FWCFB 3005 at [114]. 
31 Australian Meat Industry Employees Union v Golden Cockerel Pty Ltd [2014] FWCFB 7447 at [19] – [40]. 
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[76] On examination, the ordinary meaning of the words are first applied to the heading 
of this clause which extends the entitlement to holidays with pay for the listed public 
holidays for all employees excluding shift workers. The day off is included and paid as 
ordinary hours. The Macquarie Dictionary defines “entitled” as “having a legitimate claim 
to a right, title etc.” I am satisfied NRSW have a legitimate claim to the right to be paid for 
public holidays, which is to be without loss of pay. In my view, this is a discrete entitlement.  
 
[77] The term ’without loss of pay’ means an employee continues to receive normal pay 
for this entitlement and I am satisfied this has been applied, based on the evidence of 
inclusion of the eight hours in Mr Ripper’s normal pay. There has been no loss of pay and 
the hours count as continuous service in line with the clause. 
 
[78] I do not concur with the Respondent’s submissions that there is no provision for a 
public holiday payment, rather an entitlement to be absent on a public holiday. In my view, 
the heading of the clause states holidays with pay, and applying the ordinary meaning of 
the words in the heading, there is an entitlement to pay for a public holiday day for NRSW. 
It does not include the words; “with the exception of hours worked on the public holiday”. 

 
[79] Having found there is an entitlement to have a day off for each mentioned public 
holiday and be paid ordinary hours for the holiday with pay, consideration is needed to 
whether there is a penalty rate for overtime for being required to work on a public holiday 
as a day worker. I acknowledge the unique context of the firefighting industry and the 
requirement for the provision and resourcing of emergency services. Based on the 
evidence, it is uncommon for a NRSW to be called in and only as a last line of resourcing. 
The rostered shift workers who were not on roster, those on availability rosters and others 
including volunteers were called in before a NRSW. 

 
[80] Mr Ripper was not rostered on call or on an availability roster. Unlike shift workers, 
there is no ability to recoup the lost holiday day if required to work due to the emergency 
incident. Shift workers are rostered to work public holidays and have a different entitlement 
provided in Part VI clause 1(b) Rostered Shift Workers of the Award, which sets out the 
entitlement for one day for each public holiday to be added to their recreation leave (with 
some conditions). 
 
[81] The Respondent states the payment for a holiday with pay can only be made when 
there is a day taken off and not if the employee works. They rely on T356 of 1986, where 
Koerbin P found this entitlement was for double time and half for all hours worked on a 
public holiday and this was not in addition to payment for public holidays. 

 
[82] This decision can be differentiated by the difference in wording in the relevant 
Awards. The Award at the centre of the above decision did not contain a public holiday 
clause resulting in the President finding there was no inalienable right in the Award given 
to employees to receive payment for holiday not worked and as a result, he found issues 
tended to get buried in obscurity. 

 
[83] The President found the Award also included a provision for payment for overtime 
worked on public holidays, which provided for double and one half of the employee’s normal 
salary rate for all time so worked.Additionally, the payment for overtime on Monday to 
Friday was time and a half and on Saturday and Sunday at the rate of double time. There 
was also a provision in the Award specifically for work on public holidays to be paid time 
and half and to take a paid day off in lieu. The provision concluded with a cap on payment 
for time worked on a public holiday to no more than double time and a half of ordinary 
rate. In my opinion, this wording of a maximum capped payment is clear and more in line 
with the clause for CFSO employees. 
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[84] It is my view that the wording of that Award was significantly different mainly due 
to the absence of a public holiday clause to provide such an entitlement within the Award 
and an expressed cap on the payment for working on a public holiday of double time and 
half. Payment was also available by time and a half plus a paid day off in lieu. In my 
opinion, the Award in the T356 decision recognises the value of public holiday overtime 
payments in excess of overtime payments for weekends and weekdays, the words are 
unambiguous and the payment is clear for time worked on a public holiday. 
 
[85] The Respondent relies on the Admin Instruction and the email trail as evidence of 
the interpretation and application by the Fire Service. With the greatest respect, this does 
not make it correct and I consider these internal documents do not significantly influence 
my determination. 

 
[86] However, it appears there are divergent understandings of the words of the 
Agreement expressed in the HR email trail; the final response based on the 
misunderstanding that triple time is not possible to get and therefore working a public 
holiday can only be a maximum of double time. In the same trail, it is conceded that you 
can effectively get paid triple time for working a recreation day. In my view these are 
internal TFS documents expressing unilateral understandings of the relevant clause 
applications and are not persuasive of a common understanding. However, I note the 
Admin Instruction states when an employee is on an approved paid absence i.e. holiday 
with pay and is approved to work overtime, it will be paid at double time less any unpaid 
meal breaks. Recreational leave is not re-credited, but it appears it is still paid and the 
hours not offset against the double time. 

 
[87] It is uncontested that Mr Ripper was requested to work additional hours to his 
rostered hours to assist in a fire emergency and the Recreation Day public holiday fell 
during this four day extended period. 
 
[88] The Macquarie Dictionary defines “require” as “to have need of; need”. I am 
satisfied the request from his Duty Officer to attend the fire, which was at first refused by 
Mr Ripper due to tiredness, meets the definition in the clause 30 e) i) ‘Requirement to 
Work’ overtime and approval was implied. This was uncontested by the parties. 
 
[89] Overtime is defined in the Macquarie Dictionary as; 

 
“Time during which one works before or after regularly scheduled working hours; 
extra time.” 
 

[90] Overtime is therefore not ordinary hours, it is additional hours over the scheduled 
or rostered hours. In my view it is a period excess to ordinary hours and Mr Ripper’s normal 
hours were 40 hours a week or 80 hours a fortnight. He was paid his eighty hours as 
normal pay which included a scheduled holiday with pay. 
 
[91] Clause 30(c) and (d) of the Agreement sets out the difference between planned 
and unplanned work. In planned work it is specified there is no payment of overtime, 
however in unplanned work which includes emergency incidents, the clause then provides 
for the relevant overtime payments.  
 
[92] I am satisfied that Mr Ripper was working unplanned work and should be paid 
overtime for these hours in accordance with the Agreement, clause 30(d) ‘Unplanned 
Work’ and clause 30(e) ‘Overtime’, which provides an entitlement as a penalty payment 
for overtime hours. 
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[93] The Applicant asserts that one clause cannot be offset against another unless 
expressed in the clause and the Respondent has wrongly conflated the two stand-alone 
provisions by offsetting one entitlement against another being the public holiday payments.  
 
[94] The Respondent asserted that they were not offsetting the holidays with pay and 
overtime clauses, but paying double the normal rate. 

 
[95] The Applicant submits there are no words to enable one entitlement to be offset 
against the other and relies on T12671 of 2006 ANF Tasmanian Branch v The Minister 
administering the State Service Act 2000/Department of Health and Human Services. 
 
[96] In this case, DP Shelley found shift workers were entitled to days added to their 
annual leave for public holidays and payment of double time for working on a public 
holiday. DP Shelley found at paragraph [70]:32 
  

“Nowhere in the clause does it say that a shift worker is not entitled to these days 
where they have been paid double time for working on a public holiday or have 
taken time off in lieu of double time.”  

 
[97] At paragraph [71], DP Shelley found:  

 
“Nowhere in any of those clauses does it say that one entitlement shall be set off 
against the other. Nowhere in the clauses is there provision for one entitlement to 
be satisfied by another.” 

 
[98] The Respondent stated that this decision was appealed and the second ground 
relating to the above paragraphs was upheld in parts.  
 
[99] This is correct however, these parts related to the findings relating to the occurrence 
of public holidays during annual leave. The Full Bench in T13586 of 2009 Minister 
administering the State Service Act 2000 v Australian Nursing Federation Tasmanian 
Branch found there was no error in the circumstances of the dispute and stated at 
paragraph [68]: 

 
“The Deputy President was not asked to determine the validity or otherwise of 
clause 2(b)(ii) of VI. That was presented by both parties as a ‘given’ and the only 
issue was whether one award ‘entitlement’ could be offset against another. In this 
context the Deputy President’s comments are essentially “obiter” in nature and are 
largely directed at another issue (offsetting).” 
 

[100] The Full Bench agreed with the findings relating to offsetting and noted the 
argument advanced at appeal was quite different. The found at paragraph [29]: 
 

“Importantly, there is no suggestion in the matter below that the benefits flowing 
from both clauses should be characterised as other than legal entitlements. The 
question before Deputy President was, in essence, whether one entitlement could 
be offset against another entitlement. The Deputy President answered, correctly in 
our view, that this was not permissible. It should be borne in mind that the Deputy 
President was dealing with a dispute notification.” 

 
[101] I note the appeal decision was not upheld relating to those findings about offsetting. 
I am persuaded by the findings of DP Shelley relating to offsetting one entitlement against 

                                           
32 Paragraph 70. 
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another, which were supported by the Full Bench and found to be to be obiter in relation 
to the matters of the appeal. 
 
[102] The Respondent states there is no offsetting of entitlements, rather they are paying 
the overtime at double the normal rate of pay. My view is the Respondent have absorbed 
the normal rate of pay for the entitlement of eight hours of holiday with pay into his 
overtime payment to meet the ‘double the normal rate of pay’ entitlement. 

 
[103] The question to be answered is whether the payment of holidays with pay as normal 
hours is a separate entitlement to the overtime rate of payment for working unplanned 
work on a public holiday for day workers. 
 
[104] I concur with the Applicant’s submissions that the two entitlements are stand-alone 
entitlements. I am required to examine the context of the text and position and 
arrangement in the industrial instruments. 

 
[105] There is no contest between the parties there is an entitlement to holidays with pay 
for day workers.  
 
[106] Part V, clause 3 of the Award provides all employees, other than rostered shift 
workers, have an entitlement to the specified public holidays without loss of pay and 
counting as continuous service. There is a specific provision if the employee is absent 
without reasonable cause, on the working day before and after which is not relevant for 
this decision. 

 
[107] There are no other exclusions or conditions to this entitlement for a NRSW. I am 
satisfied the eight hour holiday with pay was considered on a planned roster and Mr Ripper 
was correctly paid normal rate of pay for these ordinary hours. There was no loss of pay 
as the hours were included in his ordinary hours.  

 
[108] I do not concur with the Respondent’s submissions that this entitlement is only 
applicable when not worked. It is my opinion the words do not state this. There is a clear 
expressed entitlement. There are no words stating this does not apply when working 
overtime, or this holiday pay is inclusive of other entitlements. I question how dayworkers 
would receive compensation for their missed public holidays. Unlike shift workers who 
receive additional annual leave in lieu of working on public holidays and a higher penalty 
rate, there is no other compensation available for day workers who are required to work 
on a public holiday. 

 
[109] The Applicant relies on the different wording of clauses for CFSOs to demonstrate 
the intention in Part II of the Award, clause 6(j)(ii). This clause clearly provides an 
entitlement to one class of day working employees who are rostered to work on public 
holidays. They “…will be paid overtime at two and a half times the normal rate of pay less 
the normal daily rate for hours worked.” (my emphasis added) In my opinion, this clause 
expresses the total quantum of pay for hours worked on a holiday with pay and excludes 
the hours paid for the holiday with pay entitlement at normal daily rate. 
 
[110] The Respondent submitted no reasonable inference can be drawn from the CFSO 
clause, as the drafters were not contemplating NRSW working on public holidays when this 
was drafted in the Award in 2007. I do not accept this position as the wording was clearly 
expressed giving effect to this penalty payment at a time when the NRSW had a different 
specific clause drafted in the Agreement with the benefit of this knowledge. I am satisfied 
this is indicative of two different entitlements as drafted. 
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[111] Clause 30 does not include a cap on payment for NRSW who are required to work 
on a public holiday. It simply states overtime is to be paid for all time worked on a public 
holiday. In my view, it could have stated that this payment would be inclusive of the 
holidays with pay entitlement or reflect the CFSO clause and stated: ‘overtime is to be paid 
for all time worked less the normal daily rate’. It does not.  

 
[112] The Agreement provides other examples of entitlements to be paid inclusively or 
exclusively. Clause 54(a)(i) provides: “The recreation leave for non-rostered shift workers 
is to be exclusive of any public holidays.” Clause 54(b)(i) provides: “A period of 31.25 
consecutive days (inclusive of the 6.25 days set out in Clause 23)…” and (ii) “In addition 
to the leave prescribed, rostered shift employees are to be allowed seven consecutive days 
leave annually, including non-working days.” The ‘Holidays with Pay’ clause specifically 
excludes rostered shift employees, but provides an entitlement for all other employees. 
 
[113] I have considered the subjective evidence of Mr Males and the Respondent’s 
evidence in the form of emails and the Admin Instruction and find them conflicting and not 
demonstrating a mutuality of understanding of this clause, nor do I believe there is a 
common assumption between the parties. The previous payment of holiday with pay and 
double time overtime does not demonstrate a custom and practice, due to an insufficient 
sample of examples to prove the fact that it was so well known to everybody in the 
industry. I have adopted the principles of not having regard to subjective intentions, nor 
rewriting the agreement to achieve a different outcome. The words are the words. 

 
[114] Turning to the second component of this dispute; the payment of overtime. In my 
view this is a separate entitlement and there is no need to state, in addition or exclusive 
of the entitlement to a holiday with pay. I have established the payment for the public 
holiday is a separate entitlement to constitute the required 80 hours of ordinary hours 
payment for the fortnight. 

 
[115] The two clauses are situated in different parts of the industrial instruments; 
overtime is found in Part V – ‘Hours of Work’ and Clause 30 of the Agreement, and holidays 
with pay is found in Part VI – ‘Leave and Holidays with Pay’ of the Award. I am satisfied 
that in applying the findings of DP Shelley and of the Full Bench, that it is not permissible 
to offset one entitlement against another entitlement, I am satisfied that nowhere in any 
of these clauses does it say that one entitlement shall be set off against the other.  

 
[116] Despite the Respondent relying on a perceived ban on paying triple time, my view 
is that this is not stated in the Award or Agreement and in relation to this issue, there is 
no express words to cap payments to restrict payment of triple time being effectively paid. 

 
[117] I have found that overtime is not paid on planned hours. In my view, Mr Ripper 
worked unplanned hours to assist in an emergency fire. He was paid ordinary hours for the 
rostered holiday with pay. I find the payment of single time for eight hours of work on a 
public holiday is clearly off-setting overtime payment with the eight hours of the holiday 
with pay. 

 
[118] The relevant payslip states OT @100% TFFIE Wildfire for 8 hours at ordinary rate. 
I am not satisfied this reflects an overtime payment based on double a normal hourly rate. 
In effect, he was paid single time for an effective recall of eight hours work on a public 
holiday, noting he was correctly paid double time for all hours in excess of the eight hours. 
That is not disputed. 

 
[119] I do not concur with the Respondent’s position that double the normal pay includes 
the normal pay for the holiday with pay. They are two separate legal entitlements and 
conditions. The provisions are for different purposes; one to ensure employees have the 
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benefit of the specified public holidays and the other, a penalty payment of overtime if 
required to work approved overtime for an emergency situation on a public holiday. 
 
CONCLUSION 

 
[120] Based on my reasons detailed above, I find that pursuant to the Award and the 
Agreement, an employee who is a NRSW and required to work on a public holiday, is 
entitled to be paid the ordinary hours for the holiday with pay in addition to the overtime 
rate of double the normal rate of pay for all hours worked. 
 
[121] The Parties are directed to confer for the purpose of giving effect to this decision.  

 
[122] The file will remain open with leave reserved for either party to seek to have the 
matter relisted should that be considered necessary. 
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