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TASMANIAN INDUSTRIAL COMMISSION 

 

Industrial Relations Act 1984 
s29(1) application for hearing in respect of an industrial dispute 
 

Turnbull 
(T14778 of 2020) 
 
and  
 
Minister administering the State Service Act 2000/Tasmanian Health Service 
 

Dickson 
(T14779 of 2020) 
 
and  

Minister administering the State Service Act 2000/Tasmanian Health Service 

 

Barrell 
(T14780 of 2020) 
 
and 

Minister administering the State Service Act 2000/Tasmanian Health Service 

 

Iverach 
(T14781 of 2020) 
 
and  

Minister administering the State Service Act 2000/Tasmanian Health Service 

 

DEPUTY PRESIDENT N ELLIS                  HOBART, 3 NOVEMBER 2020 

Industrial dispute - preliminary jurisdictional matter - whether application 
required exercise of arbitral or judicial power - application dismissed 

 

DECISION 

[1] The four applications were lodged by the Applicants on 21 June 2020 pursuant to 
s29(1) of the Industrial Relations Act 1984 (the IR Act) for a hearing before a 
Commissioner in respect of an industrial dispute with the Minister administering the State 
Service Act 2000 (MASSA)/Tasmanian Health Service (the Respondent) arising from a 
dispute in relation to their rosters. The applications were combined with the consent of the 
parties and are being heard concurrently. 
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[2] This decision deals with the preliminary jurisdictional matter raised by the 
Respondent as to whether the Tasmanian Industrial Commission (the Commission) has 
arbitral power to deal with this application. 
 
Issue  
 
[3] Mr Mat Johnston, on behalf of the Respondent emailed the Commission on 11 
September 2020 to advise that he had assumed carriage of the matter. In this email, he 
made an application that the application should be dismissed pursuant to s21(2)(c)(iv) of 
the IR Act due to the remedy sought by the Applicants, which he says: “…is a purported 
exercise in judicial power which the Commission does not have.”1 
 
[4] The threshold issue relating to jurisdiction is a condition precedent which is to be 
determined first. The Respondent reserved the right to make further submissions on merit 
in the event I determine there is jurisdiction to hear the matter. 
 
[5] With the consent of the parties, this preliminary jurisdictional issue will be 
determined on the papers. 
 
The Respondent’s position 
 
[6] Mr Johnston submitted the Applicants have sought the following remedy in their 
combined outline of submissions:2 
 

“…determination as to breach of Award as per State Service Act 2000 Section 50 
Review of Actions (1) (b) and applicants are entitled to provisions of relevant 
clause.” 

 
[7] He stated the remedy sought was “…asking the Commission to order the payment 
of a sum which they consider is owed to them calculated according to the Award.”3 He 
stated the remedy sought requires “a purported exercise in judicial power which the 
Commission does not have.”4 
 
[8] The Respondent relies on T14766 of 2020 Dolly-Neo Marope v Minister 
administering the State Service Act 2000/Tasmanian Health Service (Marope). In that 
decision, Barclay P determined that the remedy sought, that being an order for the 
payment of money under the Award and ascertainment of existing rights and obligations, 
would result in the exercise of judicial power which is a power the Commission does not 
possess. On that basis, he dismissed the application. 

 
[9] Mr Johnston asserted that the question before the Commission in this matter is of 
the same character as that in Marope, and therefore, the same considerations as to 
jurisdiction should apply. He submitted:5 

 
“…it would be inappropriate to make observations or findings on the merits of the 
instant matters or otherwise seek to “ascertain existing rights and obligations” in 
the Award as to do so would be to exercise a judicial authority the Commission 
lacks.” 

 

                                                           
1 Respondent’s Outline of Preliminary Submissions dated 11 September 2020 at paragraph [4]. 
2 Ibid, paragraph [3]. 
3 Ibid, paragraph [4]. 
4 Ibid, paragraph [3] 
5 Ibid, paragraph [12]. 
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[10] He referred to a decision of the Full Bench of the Fair Work Commission, CFMEU v 
BHP Billion Nickel West Pty Ltd6 (Nickel West) and noted the finding that the 
ascertainment, declaration or enforcement of legal rights is a judicial power. 

 
[11] He alleges that the Applicants reference to “future rosters” is a “red herring” as 
referred to in the Nickel West case, where the Full Bench noted the distinction of powers 
relating to a right of entry dispute as “a red herring”.7 Mr Johnston stated that: 

 
“As in Nickel West, the Applicants are seeking an interpretation of existing rights 
and is not seeking to create any right beyond those in the Award.”8 

 
[12] Mr Johnston relied on Huon Eldercare Limited T/A Huon Regional Care v Health 
Service Union9 (Huon Eldercare) stating “the extant principles are the same in this 
matter”.10 He alleges the Applicants are seeking a declaration of existing rights under the 
Award. 
 
[13] In oral submissions, he submitted the application should be made more correctly 
in accordance with s43 of the IR Act due to the requirement for an interpretation of the 
clause. He noted that employees were unable to make application for an interpretation.11 
 
[14] Mr Johnston submitted the application should be dismissed. 
 
The Applicant’s position 
 
[15] In response, the Applicants provided a combined outline of submissions asserting 
the Commission has jurisdiction to hear and determine any matter arising from or relating 
to an industrial matter, subject to the Act and may conduct hearings for the settling of this 
industrial dispute.  
 
[16] It was submitted that the remedy sought is:12 

 
“…for a construction of the relevant clause in the Award, and a determination from 
the Commission in regards to construction of said clause and how it would be 
applied to future rosters and previous rosters.” 

 
[17] They differentiated the Marope case by arguing that in that case the Applicant was 
employed under a different Award and was instructing the Commission to pay a six figure 
sum. It was submitted that in this case the “Applicants have not ordered, instructed or 
requested payment of any specific sum of money.”13 
 
[18] The Applicants submitted the Commission has jurisdiction to hear and determine 
this matter. 
 
 
 
 
 

                                                           
6 [2017] FWCFB 217. 
7 Ibid, paragraph [11]. 
8 Ibid. 
9 PR720316. 
10 Respondent’s Submissions in Reply dated 16 October 2020 at paragraph [8]. 
11 Transcript of Proceedings dated 18 September 2020. 
12 Applicant’s Submissions in Reply to Jurisdiction dated 7 October 2020 at paragraph [2]. 
13 Ibid, paragraph [3]. 
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Consideration 
 
[19] The power of the Commission to deal with industrial disputes is stated in s19 of the 
IR Act. The jurisdiction of the Commission is to hear and determine any matter arising 
from or relating to an industrial matter, subject to the Act. 
 
[20] There is common ground that this application is an industrial matter.  

 
[21] The original application stated the remedy sought as:14 
 

“We are respectively requesting a hearing to determine whether a breach has 
occurred or not and if not an interpretation of the clause in the Award. 

If a breach has occurred we are requesting retrospective payment of those 
penalties (including the employees that dropped 1 day for the time they were full 
time) and a roster that incorporates these conditions.” 

[22] The Applicants further submitted in their submissions in reply to jurisdiction that 
the remedy sought is:15 

 
“…for a construction of the relevant clause in the Award, and a determination from 
the Commission in regards to construction of said clause and how it would be 
applied to future rosters and previous rosters.” 

 
[23] The principles of arbitral and judicial power were determined in the unanimous 
decision of the High Court of Australia in Ranger Uranium Mines Pty Limited Ex parte 
Federated Miscellaneous Worker’s Union of Australia [1987]16 (Ranger Uranium). This 
decision was also relied upon in Marope. 

 
[24] While this decision related to a different type of industrial dispute; the summary 
dismissal of seven employees and the issue of reinstatement, the decision provides 
valuable clarification of arbitral powers. In this decision the High Court Justices found: 
 

“18. However, the creation of legal rights and obligations is a function which may 
be performed in the exercise of arbitral power. This is even so if the function is 
performed in settlement of a dispute relating to past transactions, events and 
conduct: Re Cram: Ex parte Newcastle Wallsend Coal Co. Pty. Ltd., at p 409; p 176 
of ALR. 

  
… 

24. In our view the fact that the Commission is involved in making a determination 
of matters that could have been made by a court in the course of proceedings 
instituted under s.119 of the Act does not ipso facto mean that the Commission 
has usurped judicial power, for the purpose of inquiry and determination is 
necessarily different depending on whether the task is undertaken by the 
Commission or by a court. The purpose of the Commission's inquiry is to determine 
whether rights and obligations should be created. The purpose of a court's inquiry 
and determination is to decide whether a pre-existing legal obligation has been 
breached, and if so, what penalty should attach to the breach. 

                                                           
14 Statement in Support of the Application for Matters T14778 of 2020, T14779 of 2020, T14780 of 2020, and 
T14781 of 2020.  
15 Applicant’s Submission in Reply to Jurisdiction dated 7 October 2020 at paragraph [2]. 
16 [1987] HCA 63. 
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25. The power of inquiry and determination is a power which properly takes its 
legal character from the purpose for which it is undertaken. Thus inquiry into and 
determination of matters in issue is a judicial function if its object is the 
ascertainment of legal rights and obligations. But if its object is to ascertain what 
rights and obligations should exist, it is properly characterized as an arbitral 
function when performed by a body charged with the resolution of disputes by 
arbitration. 

26. Inquiry into and determination of facts for the purpose of ascertaining what 
rights and obligations should be brought into existence in settlement of an industrial 
dispute does not cease to be an exercise of arbitral power merely because, in the 
course thereof, the Commission may form an opinion as to the existing legal rights 
and obligations of the parties. As was pointed out in Re Cram; Ex parte Newcastle 
Wallsend Coal Co. Pty. Ltd., at p 409; p 176 of ALR, the formation of an opinion as 
to legal rights and obligations does not involve the exercise of judicial power, at 
least if it is "a step in arriving at the ultimate conclusions on which (is based) the 
making of an award intended to regulate the future rights of the parties". For, as 
was there made clear, "the formation of such an opinion does not bind the parties 
and cannot operate as a binding declaration of rights." 

27. It follows in our opinion that the dispute notified to the Commission is a dispute 
capable of resolution by the exercise of arbitral power. The resolution of the dispute 
does not involve the assumption of judicial power not possessed by the 
Commission, notwithstanding that in the course of the resolution of the dispute the 
Commission may undertake similar inquiries and determine similar questions of 
fact as would be made and determined in proceedings brought for the enforcement 
of the Award pursuant to s.119 of the Act, and notwithstanding that in the course 
thereof it may form an opinion as to the legal rights and obligations of the parties.” 

[25] The Respondent submitted the remedy sought was a moveable feast, however, I 
note the Applicants are self-represented and do not have the benefit of industrial expertise 
and experience. I am satisfied they have consistently requested a determination of the 
meaning of the clause to ensure future rosters and any other proposed changes are 
compliant with the Award. This is stated in their original application. I note the dispute 
was initiated when a proposed new roster did not appear to meet their understanding of 
the application of the relevant Award clause.  
 
[26] I do not support the Respondent’s view that the reference to future rosters is a 
“red herring” as was determined in Nickel West. I am satisfied that the dispute arose solely 
as a result of the Applicants questioning the proposed roster configuration.  
 
[27] I am satisfied that the application is seeking two remedies, requiring both arbitral 
and judicial power. In my experience, this is not unusual from self-represented Applicants 
in this jurisdiction and is not fatal to the application. This combination does not exclude 
the exercise of arbitral powers by the Commission in determining the construction and 
establishment of future rights and obligations as settlement of the dispute. 

 
[28] Part of the remedy sought is retrospective payment for penalties if a breach is 
found. I concur with the Respondent that a declaration of existing rights requires a judicial 
function and therefore this component is not within the jurisdiction of this Commission. 
 
[29] However, I find the balance of the application as to whether the proposed roster 
complies with the relevant Award clause, based on the proper construction and application 
of the Award to the proposed roster configuration, requires arbitral powers for the following 
reasons. 
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[30] I am satisfied I have been asked to undertake an inquiry and determination of the 
construction of the relevant clause for this purpose. The Applicants have requested me to 
ascertain what the clause means and what rights and obligations exist arising from that 
construction in relation to future rosters. I note their application stated that the relief 
sought was a roster that incorporates the conditions requiring compliance with the 
determined construction of the Award clause. 
 
[31] Each industrial dispute is different and turns on the nature of the dispute and terms 
of the remedy sought to settle the dispute before the Commission. 

 
[32] While conducting an inquiry to determine the construction of an Award clause, 
Commissioners may form an opinion on existing rights as a consequence of resolving the 
dispute and determining the correct application of the clause. The result may be that a 
breach of the clause is found. The High Court Justices in Ranger Uranium supported this 
consequence as not ceasing to be an exercise of arbitral power. Paragraph 26 states: 
 

“Inquiry into and determination of facts for the purpose of ascertaining what rights 
and obligations should be brought into existence in settlement of an industrial 
dispute does not cease to be an exercise of arbitral power merely because, in the 
course thereof, the Commission may form an opinion as to the existing legal rights 
and obligations of the parties.” 
 

[33] In respect to the Respondent’s oral submissions that this application is really an 
interpretation and therefore should have been made pursuant to s43 of the IR Act, in my 
view, the use of the term ‘interpretation’ has been applied loosely to the determination of 
the construction of the clause and I am satisfied that the application has been brought 
pursuant to s29(1) and not s43 of the IR Act. 

 
[34] This s29(1) application requires a determination of the construction of the clause 
and application to the rights and obligations for the future roster. It is a fact the application 
has been brought under s29(1) and therefore the issue of interpretation is not applicable. 
I am satisfied there has been no application to the President for a declaration on how the 
provision of that Award is to be interpreted. 
 
[35] The Encyclopaedic Australian Legal Dictionary clarifies the interplay of 
interpretation and construction and states: 

 
“The rule of construction is a principle governing the interpretation of the terms of 
a document. A range of interpretative guidelines have developed to assist in 
determining the meaning and effect of language used to express a legal 
intention.”17 
 

[36] This process of dispute resolution is well-established in the Commission. Many 
industrial disputes require a determination of the construction of the disputed clause as a 
starting point. More recently this Commission has adopted the principles of Berri18 to guide 
the construction of a clause in a relevant industrial instrument.19 What rights and 
obligations should exist arise as a consequence of the determination and application of the 
construction of the clause which is the exercise of arbitral power established within the 
jurisdiction of the Commission in accordance with the IR Act. 
 

                                                           
17 Encyclopaedic Australian Legal Dictionary. 
18 AMWU v Berri Pty Ltd [2017] FWCFB 3005. 
19 T14532 of 2017 CPSU v MASSA 2000/Department of Primary Industry, Parks, Water and Environment; decision 
of President Barclay in the construction of the travel allowance clause. T14654 of 2019 AEU v MASSA/TasTAFE; 
a decision relating to the construction of the meal allowance clause. 
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[37] I have differentiated the findings in the Marope decision by the remedy sought. In 
that matter, the Applicant was claiming a sum of money by seeking an enforcement of an 
alleged existing legal right by way of an order of the Commission. Barclay P found he had 
no power to grant the relief sought as this would require the exercise of judicial power, 
which is outside the jurisdiction of the Commission. I support this finding and am satisfied 
the nature of the remedy sought in Marope and the nature of the remedy being sought in 
this industrial dispute are different. 
 
[38] The Respondent refers to Huon Eldercare in which DP Barclay found he was without 
jurisdiction as there was no longer a dispute on foot and that the relief did not determine 
new rights or obligations rather a declaration of the way in which the existing rights should 
be exercised. He therefore found the remedy sought was an exercise of judicial power. 
Notably, DP Barclay states that had the dispute still been on foot and related to future 
obligations of the parties, the case would have been different. He states at paragraph 21: 

 
“I note the case may have been different if there had been an actual dispute on 
foot in relation to exercise of an actual right of entry on a given date in the future.” 

 
[39] In my view, arbitration of an industrial dispute which affects future rights and 
obligations does not require judicial power. This application is classically arbitral in that it 
requires me to construe the relevant Award clause to determine what is required to ensure 
future rosters comply with the rights and obligations set out in the Award. The employees 
have the right to be to be rostered in accordance with the Award and the employer has an 
obligation to roster in accordance with the Award. 

 
[40] As I have stated, the balance of the application which seeks an order for back-pay 
of penalties in the event a breach is found, is a request for the ascertainment of existing 
rights and obligations which is judicial in nature and therefore not within the jurisdiction 
of the Commission. However, the Commission can recommend the parties confer to settle 
the matter, or if not settled to their satisfaction, the Applicants have recourse to institute 
proceedings in a court to seek to recover such claimed compensation. 
 
[41] Accordingly, based on the above reasons, I find the industrial matter subject to this 
dispute requires an exercise of arbitral power and it is within the jurisdiction of the 
Commission. 

 
[42] A number of conciliation conferences and directions hearings were held at which no 
issue of jurisdiction was raised by the Respondent. It is recommended that any preliminary 
jurisdictional issue should be raised early in the proceedings to ensure efficiency in the 
management of a matter, and in this case, to ensure respect and fairness to the Applicants. 
I understand the submissions and apology provided due to the late passage of the file to 
the Respondent’s advocate however, I note this has delayed the matter and caused 
frustration to the Applicants. 

 
[43] Having found jurisdiction is enlivened, this matter will now proceed to arbitration 
on the merits of the application. However, Mr Johnston submitted the current roster 
pattern concludes on 15 November 2020 and is “…then replaced with an interim roster 
that makes some improvements…”20 He also stated that the roster commencing 10 
January 2021, which was based on feedback from the employees, has sequences of five 
consecutive lates and days. Based on the above submissions in relation to the future 
roster, further directions will be issued and a conference/directions hearing will be listed. 
 
 
 
 
                                                           
20 Ibid, paragraph [13]. 
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[44] The application that the Commission does not have jurisdiction is dismissed. 
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