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HEARING COMMENCED [10.30am] 
 
 

PN1 
MR H. SMITH:   I appear on behalf of Transport Workers' Union of Australia, 
Vic/Tas Branch and with me the Tasmanian organiser, MR M. COOK. 
 

PN2 
MS J. THOMAS:   I appear on behalf of the Tasmanian Chamber of 
Commerce and Industry Limited. 
 

PN3 
THE COMMISSIONER:   Thank you.  All right, Mr Smith? 
 

PN4 
MR SMITH:   Please bear with me, Commissioner, if I read from some notes.  
This is my first appearance from this Commission. 
 

PN5 
THE COMMISSIONER:   No, that is just fine. 
 

PN6 
MR SMITH:   As has already been said this is an application to insert a new 
minimum wage clause in the Transport Workers General Award.  On 
21 October 2002 the union wrote to the Acting Registrar pursuant to section 
23(1) of the Act seeking to insert a new 8D minimum wage clause in the award 
that would provide for a minimum wage of $431.40, the amount determined by 
a Full Bench during the State Wage Case in 2002.  Once the rates of pay are 
included effective from 1 February 2003 only one classification will be less 
than the minimum wage and that is grade 1 at $425.10 some $6.30 per week 
shy of the minimum wage. 
 

PN7 
If the Commission chooses not to grant our application today, I would suspect 
that we would be unable to revisit the issue until the next round of staged 
increases becomes operative on 1 February 2004.  It would also seem 
somewhat incredulous to hold up this application on the basis of a grade that 
very few employees, if any are employed under.  And what is the point of a 
minimum wage if you can't include it in an award until award rates are passed 
it.  There would appear to be some precedent in the Public Vehicles Award and 
I am not sure again of the etiquette, Commissioner, whether I pass up copies of 
- - -  
 

PN8 
THE COMMISSIONER:   Yes, that would be helpful and we will mark that 
with an exhibit number and we will mark it as A1. 
 
 
EXHIBIT #A1 PUBLIC VEHICLES AWARD 
 
 



PN9 
MR SMITH:   Now, if you go to that award on page 3 you will see that it 
provides for a minimum wage.  Now, I see that it is substantially behind the 
current one, it still $339.40, but if you go to page 4 you will see, and I have 
circled them, Commissioner, that there are three classifications that are below 
that.  Now, the only thing that I can see that may put this at variation to where 
we are coming from is obviously all the safety net adjustments have been 
included in that award.  It certainly does appear to me to be a precedent.  It is 
also my understanding that the TCCI will be opposing the application today.  
This is especially disappointing as the TWU accepted the TCCI schedule of 
phased in payments to bring the award up to date. 
 

PN10 
We also made this application following some prompting by the Commission 
at the hearing on 12 September 2002.  Therefore I would respectfully request 
the Commission vary the award by inserting the proposed new clause in 
accordance with the draft orders effective from first pay period commencing on 
or after the 1 February 2003.  If the Commission pleases. 
 

PN11 
THE COMMISSIONER:   Thank you.  Can I just ask you what the rationale is 
for the date of 1 February 2003? 
 

PN12 
MR SMITH:   Yes, that is when the next round of phased increases comes in 
and it would narrow the gap between the current minimum and the current 
award rates. 
 

PN13 
THE COMMISSIONER:   So the $6.30 differential, is that after the next round 
or is that current? 
 

PN14 
MR SMITH:   No, that is after the next round. 
 

PN15 
THE COMMISSIONER:   Thank you.  And in the previous discussions that 
related to the previous hearing when all of the phased in pay increases were 
dealt with and the schedule was determined, the catch up in effect, was there an 
agreement about when the minimum wage clause would be inserted? 
 

PN16 
MR SMITH:   It wasn't discussed and the only reason that I then went and did 
it was after reading the transcript following the hearing because you dealt with 
it.  There was, as I said, some prompting by you.  I took notice of it and made 
application. 
 

PN17 
THE COMMISSIONER:   Thank you.  Ms Thomas? 
 

PN18 
MS THOMAS:   Yes, thank you.  As Mr Smith foreshadowed we would 
oppose the application to insert the minimum wage clause into this award at 



this point in time.  This is on the basis that the Full Bench has made it quite 
clear that the minimum wage and the standard model clause contained in the 
principles can only be inserted into an award where the minimum wage 
specified is at least equal to the minimum wage of 431.40 and as has been 
submitted by Mr Smith with the next increase to flow into this award from the 
first full pay period on or after 1 February 2003 we still have one grade in the 
award that is less than the minimum wage.  And our understanding is that the 
grade 1 rate will not exceed the minimum wage until this time next year. 
 

PN19 
So we believe this application is - has been made 12 months earlier than it 
should be.  Certainly not opposed to the insertion of the clause, it is the timing 
of it that is the key here.  In terms of the precedent that has been put forward by 
Mr Smith, the Public Vehicles Award, we are certainly not comparing apples 
with apples.  The minimum wage clause in the Public Vehicles Award, as it is 
in some other awards of the Commission are all unique to those awards and 
there are reasons for them being in the particular format that they are in and as 
the Commission is currently constituted is aware that award is under review in 
accordance with the wage fixing principles.  That reviewing incorporates a 
review of the minimum wage clause as determined by the Full Bench going 
into the award along with the flow-on of any outstanding MRA and safety net 
adjustments.  So we would say that to draw that as a precedent is inappropriate. 
 

PN20 
What we need to do is look at this award and determine what is best in the case 
of this award.  So I think, I might just draw the Commissioner's attention to 
what the Full Bench has to say in relation to the minimum wage clause.  In the 
Full Bench's State Wage Case Decision, dated 11 July 2002 in matters T10230 
of 2002 and others, paragraph 16, the Commission - the Full Bench of the 
Commission indicated a process where it would insert the Federal minimum 
wage case into awards where the award rate is presently at the level of the 
Federal minimum wage or in excess thereof.  And then it allowed the parties 
where there were issues, various issues identified with awards to go away and 
review those.  But our principle has been that the minimum wage should not go 
into the award until it has relevance if you like.  So where there is a wage rate 
less than the minimum wage, the effect of inserting the clause would be to 
override that minimum rate. 
 

PN21 
We have an agreed process for phasing in the minimum wage and the 
outstanding safety net adjustments in this award and if the minimum wage 
clause were to be inserted at this point in time, that would be contrary to the 
agreed process that the parties have in place.  So if it pleases the Commission 
we would oppose the application and recommend that this application be made, 
perhaps after the safety net decision is known in July/August of this year so 
that we can review the timing of the insertion of the minimum wage clause at 
that time.  So if it pleases that is my submission. 
 



PN22 
THE COMMISSIONER:   Yes.  Can I just ask one question, Ms Thomas?  Mr 
Smith said that the grade 1 has application to very few employees.  Do you 
have anything to say in response to that? 
 

PN23 
MS THOMAS:   That may well be the case, but that is why we have wage 
fixing principles too.  With some of these matters we need some order about 
how things are to be approached.  The Full Bench has made it very clear that 
there is a way of approaching this. 
 

PN24 
THE COMMISSIONER:   Yes, and in terms of any public interest test the 
question of the effect of any increases is something to be taken into account 
because the point of the question about how many, you know, how great would 
the effect be were I to grant the union's application. 

PN25 
MS THOMAS:   Yes, well I would certainly - I mean we strongly oppose it on 
the basis that it would be contrary to the agreement we have reached on the 
phasing of increases in this award.  That would be the effect of it and therefore 
there would be no agreement. 
 

PN26 
THE COMMISSIONER:   Mr Smith, do you wish to say anything in response? 
 

PN27 
MR SMITH:   Well, I can't really argue with the principles, it is really a matter 
of some commonsense.  I mean if we have got to go away and then come back 
and revisit it in eight or nine months, then so be it, but I mean as I indicated 
this would apply to very few employees.  Grade 1, most of the employees it 
could apply to are what are known commonly as truck jockeys.  There would 
be very few.  And there wouldn't be too many of them around, and there 
wouldn't be too many people within the classification elsewhere that it would 
apply to.  If the Commission pleases. 
 

PN28 
THE COMMISSIONER:   Thank you.  Well, I indicate to the parties that I will 
reserve my decision in respect of the application and it will be issued in due 
course. 
 
 
ADJOURNED INDEFINITELY [10.45am] 
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