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HEARING RECOMMENCED 10.27am 

COMMISSIONER:    Thank you, gentlemen. Mr Paterson? 

MR PATERSON:    I'll defer you, in the first instance, to Mr O'Neill to 
report back on this matter today, I think, commissioner. 

COMMISSIONER:    Thanks. Mr O'Neill? 5 
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MR O'NEILL:    Yes, thank you, commissioner. A meeting was held 
with the Law Society last Thursday evening. At that meeting they had 
present a consultant from ..[inaudible].. Consulting who had done 
some work for them in respect of this matter.  

The instructions I have are that quite clearly the proposed 
classification structure as contained within exhibit P.3 is inappropriate 
both in terms of the skill requirement and the content of these for law 
firms throughout this state. The ANTA guidelines or the structure is 
not based on the ANTA guidelines as proposed by Mr Paterson. The 
consultant had in fact initially prepared those guidelines for the 
federal government some time ago.  

There appears to be some similarities with the ANTA guidelines but 
there appears to be no logic to the structure chosen. Therefore my 
instructions are that the Law Society, through their consultant, wish 
to propose a classification structure and put that to the union for 
consideration. Based on the remaining parts of the award, we have no 
particular issue with, save and except part 7 which is the Dispute 
Resolution provisions and we would be happy to go into conciliation to 
discuss those. 

On the record, I will say that the detail contained within that provision 
- we would say are policy matters and we would prefer simply just to 
see the standard grievances and disputes clause that is contained 
within other private sector awards of this commission.  

The salary structure, as I've mentioned in previous hearings, we have 
no concern with, however, one goes with the other and we would say 
that we would need to finalise or agree on the classification structure 
before we could then link the salaries to it but, essentially, what I'm 
saying is that the quantum of the salaries, my instructions are that 
the society on behalf of their members have no concerns with.  

Obviously, sir, failing agreement between the parties on a classification 
structure, we would put to the commission that inspections would 
need to occur. We would hope as you would, sir, that we would not get 
to that stage but obviously if the parties cannot reach agreement, then 
inspections of law firms around the state, large, medium and small, 
both city and rural would need to be examined. If it pleases. 
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COMMISSIONER:    Yes. Thanks, Mr O'Neill. What do you say about 
all that, Mr Paterson? 

MR PATERSON:    It's difficult to respond to the wealth of issues there, 
so just preliminary on the matter of the classifications per se. On one 
hand I'm pleased to see the employer side of the fence actually making 
a commitment to do some work to develop appropriate classifications, 
however, I think that there should be some guidance from the 
commission. Maybe we need to discuss some of these matters in 
conference before proceeding along that direction but I'm firmly of the 
view that - maybe I can state it as a couple of principles.  
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Firstly, that the generic, clerical and administrative classification 
structure, I believe remains the foundation for the classification 
structure. The existing award in effect has two classifications, clerks 
and law clerks with an ancillary, if you like, of accountant being the 
old fashioned clerical award classifications. At least, as far as the 
current classification of clerks is concerned, I believe that the seven 
level clerical and administrative structure should be the minimum 
basis and foundation for any proposed classification structure. 

I would also commend to the employers or recommend to the 
employers, that they adopt the approach that the union has adopted, 
which is to put a legal skills and requirements overlay on top of that 
structure as a mechanism for developing appropriate law clerk 
equivalent classifications or legal officer, I think - legal services 
employee as they've been titled in my previous exhibits. 

I reject the observations made by Mr O'Neill in terms of my application 
of the training package to this exercise. Whilst I accept that training 
packages as developed through national training package development 
and implementation processes are not designed as an instrument for 
developing industrial award classifications, I believe they nonetheless 
provide a very useful indication of a relative hierarchy of skills. I'm not 
sure at what point of the process the Law Society's consultant was 
engaged. Talking about ANTA guidelines confuses me because in fact 
what we're talking about is the national training package and the 
national training package, I can provide some - and will provide in a 
moment, some evidence for the commission and for the parties. 

In essence, the training package which is called, Training Package BSA 
1997 Administration includes within the qualifications framework, 
legal services, a Certificate III in Business Legal Administration, a 
Certificate IV in Business Legal Services and a Diploma of Business 
Legal Services. Those qualifications are in effect a packaging of 
competency standards that have been endorsed by ANTA, the 
Australian National Training Authority, and are available through the 
National Training Information Service. 

What I will provide the commission and the employers with now 
includes the excerpt that is available which goes to this issue as well 
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as an excerpt with a footer on the pages of the second part of what I 
will put up, have the footer which reads 'Admin Training Company, 
August 1999'. That outlines the submissions to ANTA that became 
part of the training package and in effect shows just how the 
competencies were packaged in order to arrive at the qualifications.  5 
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I'll provide this to the commission.  

COMMISSIONER:    EXHIBIT P.4. 

MR PATERSON:    If you look at the first few pages, headed, National 
Training Information Service - Training Package Details, under 
Qualifications you'll see, Legal Services. The units of competency are 
then just listed -  

COMMISSIONER:    Just a minute, Mr Paterson. Where was that 
again? 

MR PATERSON:    The front page of the material I've provided you 
with. The front page that's headed, National Training Information 
Service - Training Package Details. There's the formal detail of the 
package. Then, under Qualifications it has, Qualifications -
Administration and Qualifications - Legal Services. You will see the 
three legal services qualifications listed there. 

COMMISSIONER:    Just a minute. Where does it say 'qualifications'? 

MR PATERSON:    In the middle of page. 

COMMISSIONER:    Sorry, yes. Go on? 

MR PATERSON:    Then down below that, the two sub-sets under 
qualifications are administration and legal services. Then in the 
middle, centred on the next line, the units of competency. That's just a 
straight list of all the units. That doesn't indicate how they're packaged 
against the qualifications. If you go over to the third page, the very 
bottom of the third page, is the commencement and the substantive 
part is on the next two pages are the legal services competencies. Then 
they track through to other related competencies, assessment, 
workplace training, et cetera. 

The rest of this first part of this document goes to the packaging rules 
which really doesn't help very much because it doesn't tell us 
anything. The next page goes to the assessment guidelines and then 
there's other professional development and related issues. About half-
way through the document, you'll find a page that looks like that, 
which has 5.3.4 AQF Level 3 at the top. 

COMMISSIONER:    Yes. 
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MR PATERSON:    That is the commencement of the material that 
relates to the packaging. In the submission to ANTA, the packaging of 
the competency standards against those qualifications. I'll leave it at 
that at this stage because I do acknowledge the point, that they are 
competency standards, they're not skilled definitions, they're not 
functional definitions and I accept that there may need to be maybe - 
I'm certainly open to looking at work done by the Law Society to 
develop appropriate classifications. I nonetheless say that they are a 
useful tool in the absence of anything else. 
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The other point I reject is, there being no logic to the application of 
these two, the classification standards as proposed. Grade 3 in the 
classification standards draws from Grade 3 in the Clerical and 
Administrative Award and Grade 3 in the Clerical and Administrative 
Award has, at this point in time, effectively an entry point for 
somebody holding a Certificate of Commercial Studies, that being the 
industry equivalent of a trade rate. The contemporary expression of 
those, as you'll see in the first page of P.4, it's our submission that 
Certificate III represents the level of qualification that should be 
aligned to the 100 per cent relativity within awards in the same way as 
other trade related qualifications relate to a tradespersons rate which 
is pegged at the 100 per cent relativity in awards. 

That's the nexus. That's the clear nexus. The application of Certificate 
IV and Diploma, I can see has no exact foundation, other than to point 
to the fact that the other clearly established reference point in 
structural efficiency and skill-based classifications is the 125 per cent 
relativity for a degree holder and therefore I've pitched these within the 
classification structure to try and encompass what is effectively our 
proposal for relativities as they relate to those two higher 
qualifications. 

The other issue in terms of Mr O'Neill's submissions, that I think 
requires some clarification, in that where he says, there's no 
fundamental concern with the salary structure and when we go to P.3 
as previously put before the commission, saying he clearly clarified 
that to effectively say, there's no - effectively what I believe he was 
saying was, there was no fundamental problem with the monetary 
impact of making an award along these lines. I don't believe that's 
good enough. I believe that we should be looking to get to a stage 
where we say that a seven level structure with these relativities is 
appropriate. If we're not at that point it certainly disappoints me 
because I believe that was - well, that was certainly what I understood 
by the employers, saying at previous proceedings, that the only issue 
they had outstanding - the only substantive major issue they had 
outstanding was in fact the classification descriptors. 

I would have liked to have thought we were at that point. If we're not, 
then so be it. What I would require - would seek in terms of an order of 
the commission is a very tight and defined time frame for any 
subsequent process to these proceedings. I would like to suggest that 
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perhaps the first available date of the commission in or around mid 
May would be an appropriate time to report back on progress of the 
employers developments with an intent at the very least to see the 
matter finalised by the end of June.  

If there is clear and substantive progress by that time, then I guess the 
test will be on the product that's produced.  

5 

10 

15 

20 

25 

30 

35 

40 

The other approach which I would like to suggest today, but before I 
do so, I have one or two other matters to attend to in order to - just 
one matter that I came across yesterday. I'll put this up. I believe the 
original exhibit was P.1. This is the first page of P.1. There was an 
error in the first column of P.1. It doesn't change the translation, final 
wage and increase per week amounts.  

The rates for the top two grades of law clerk and accountant were 
incorrect. I don't know where they came from but if this could be just 
treated as a replacement page for P.1. A Law Clerk grade 3 year 3 was 
$570.20. It should have been $522.20. This is in the first money 
column of this page I've just handed up. Law Clerk grade 3 fourth year 
of experience was $580.00. It should be $532.00. Similarly, 
accountant should be $537.00. It's just a numeric error that I picked 
up in my -  

COMMISSIONER:    That's unfortunate, Mr Paterson. Mr O'Neill said 
he wasn't bothered with all that.  

MR PATERSON:    Well, it doesn't change the final outcome or the 
increase per week.  

COMMISSIONER:    Right. I'll just confirm that P.1 is replaced by that 
last correction.  

MR PATERSON:    It's just the first page of P.1. There were other pages 
in P.1. 

COMMISSIONER:    The first page, yes. 

MR PATERSON:    The other matter I would like to suggest and maybe 
then it would be an appropriate time to go into conference, is that I 
have produced for these proceedings an alternate draft order, if you 
like, for the commission, which does not deal with classifications and 
rates of pay. It in fact incorporates all other matters that we've 
discussed to date. The matters that were in P.3 as well as a few other 
matters that I attended to, in particular I did a find and replace on, he, 
she, him, hers, just to make sure that all those references were gender 
neutral.  

There are two other matters in annual leave that I found to be most 
peculiar and I have got some submissions to make about those. What 
I'm proposing is that a way forward from today is that in effect the 
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award review process could be finalised and consolidated with a draft 
order along the lines of this document which I will put up now, which 
can be identified by 11.4.2000 on the foot of the page which will make 
it distinct and different from other proposers that were put forward. 

COMMISSIONER:    EXHIBIT P.5. 5 
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MR PATERSON:    It may be appropriate that we do shortly go into 
conference on this but I think there is some benefit in in fact closing 
on the issues that go to the award review, the award restructuring, 
those things which the employers, notwithstanding the comments 
about the disputes procedure, have already indicated that they don't 
have a problem with.  

Before we do go into conference or discussion on this, I would just like 
to take the commission to the annual leave provision which 
commences at page 19 and if the parties also have in front of them 
P.3, the same provision, and we go to - firstly, if we go to calculation of 
service which is the annual leave clause. 

COMMISSIONER:    Just a minute, Mr Paterson. Annual leave, there's 
no page numbers. 

MR PATERSON:    Not in P.3, no. I have corrected that in subsequent 
documents. 

COMMISSIONER:    Right. I've got it now.  

MR PATERSON:    We have Part 6 - Leave and Holidays with Pay; 
Clause 1 - Annual Leave, Part E - Calculation of Service. I found the 
wording there to be extraordinarily cumbersome, where particularly 
talking here about the fourth paragraph, where the employer is a 
successor or assignee or transmittee of a business if an employee  was 
in the employment of the employer's predecessor at the time when the 
employer became a successor or assignee or transmittee the employee 
in respect of the period during which he or she was in the service of 
the predecessor shall for the purpose of this clause be deemed to be in 
the service of the employer.  

COMMISSIONER:    Just the thing you'd expect in a legal document, 
Mr Paterson? 

MR PATERSON:    It is. Now, I think it could be written, and I don't 
think I've lost anything in the translation, as the words I have there 
under, alternative, so it would require an amendment on the run, if 
you like, to this document in order to finalise it but my alternative 
there I believe it says effectively the same thing when a business is 
transmitted, assigned or otherwise, transferred from one employer to 
another. It should be, an employee of the transmitter becomes an 
employee of the transmittee the service with the transmittor is service 
with the transmittee for the purpose of this clause. It does require an 
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understanding of transmittor and transmittee but otherwise I believe it 
reads a bit more simply.  

COMMISSIONER:    Yes. The transmittor at the end of the second line 
there, there's no 's' in that. Do you see that? 

MR PATERSON:    Yes. That's one matter that I believe that alternative 
is a bit easier to read.  
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The second matter that I had great difficulty understanding what it 
meant, goes back to Part B or subclause (b) and it's deleted from P.5, 
so you'll need to go back to have a look at what was in P.3.  

COMMISSIONER:    Before you do that. What page was it deleted 
from? 

MR PATERSON:    The previous page. 

COMMISSIONER:    Page 19? 

MR PATERSON:    Yes. You'll see under, subclause (b) - Annual Leave 
Exclusive of Public Holidays. There's just a Roman (i) there. Roman (ii) 
has been deleted. I'm not clear on what the intent of this is but I find it 
- and I've checked back against previous awards, but I don't 
understand what this means, other than to suggest that perhaps it 
requires the employee to notify the employer that a public holiday has 
in fact fallen within a period of their leave and I find that most 
peculiar.  

The actual words I propose to delete are, where a holiday falls as 
aforesaid and the employee fails without reasonable cause, proof 
whereof shall be upon him to attend for work at his ordinary starting 
time on the working day immediately following the last day of the 
period of his annual leave, he shall not be entitled to be paid for any 
such holiday.  

COMMISSIONER:    Can I just say that, Mr O'Neill, I take the point 
there, I have never seen that before. If Mr Paterson is seeking to knock 
it out, I'll agree with him.  

MR O'NEILL:    We discussed that and I have no problems with it.  

COMMISSIONER:    So that's out.  

MR PATERSON:    I guess it had some intention at some historic point 
in time.  

COMMISSIONER:    Probably some bitter experience somewhere in 
some legal firm. 

MR PATERSON:    There's a number of matters that we have raised 
and identified previously that represent the significant changes in this 
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reformatted and reviewed award against the award as it stands at the 
moment and if we do reach agreement on this approach, then I will 
quickly go to summarising those and will provide the commission with 
a table of the changes to the current award, I haven't done that at this 
stage.  5 

10 

15 

20 

25 

30 

35 

40 

45 

To briefly go now to the other point raised by Mr O'Neill and we can 
stay with P.5 and go to the disputes procedure which is at Part 7 on 
page 34. This was a matter that I believe we did have some discussion 
about previously. We had proposed a much more extensive disciplinary 
proceeding - counselling and disciplinary procedures in earlier drafts 
and we agreed to pull it back to this provision which is to my view not 
merely a matter of policy but it is a matter of the rights of employees 
who may be subject to a policy and the policy may in fact spell out any 
number of ways of dealing with concerns that the employer has. 

On one hand, I'm not particularly fussed about this as where we have 
members we will insist - if we have the opportunity to intervene before 
proceedings commence, we will insist on these tests being applied to 
any disciplinary procedure. I also believe, when the next dispute 
occurs around termination within the legal industry, if we're 
representing an employee, I believe that we would be able to submit - 
make effective submissions to the commission that these are the tests 
that would be applied. These tests are consistent with the Industrial 
Relations Act requirements to take into account ILO Conventions and 
the like.  

I don't believe they're onerous. The principle of natural justice is 
effectively embodied in the ILO Convention in the rights of a person to 
be made aware of allegations and be given the opportunity to respond. 
The clear identification of persons with authority to address issues 
providing for representation by the union if requested by the employee, 
provide for performance or conduct counselling and to provide for a 
written warning where termination is proposed. I don't believe they're 
onerous. I don't believe that they're simply policy matters. I submit 
that they are things that go to the rights of employees subject to such 
processes and as I said, they don't go to the more procedural-type 
provisions that are found in some awards. Not many of this 
commission but certainly - probably for that matter, not many in the 
federal commission since they've been gutted and stripped back but 
they have been a common feature of awards. 

I also would suggest that in terms of Mr O'Neill's reference to the 
provisions in other state private sector awards, they really provide very 
little guidance to any party in terms of their rights or in terms of the 
process that would be followed. What I believe Mr O'Neill is referring to 
is re the provision, it's about a five step provision. It says, take it up 
with your immediate supervisor and their boss if you can't get a 
resolution and it can come to the commission if it can't be settled. 
With all respect to the commission, the parties have been involved in 
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endorsing such a provision. I believe it's about as empty as you can 
get.  

At the end of the day, I also believe that employees' rights will always 
be tested in the event of dispute and that the provisions that will be 
relied on to test the fairness of a disciplinary proceeding are generally 
not embodied in the awards system per se. Nonetheless, I think in 
terms of avoiding disputes and trying to have provisions in awards 
that reduce the necessity to bring such matters to the commission, I 
believe and would submit that this is a useful clause to have in an 
award. I haven't seen any sign that the Chamber shows any 
inclination to accepting this, in which case I would leave it in the 
commission's hands to decide this matter and provide guidance to the 
parties. It need not be in the form of a formal order but guidance from 
the bench may be useful in this matter.  
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If the commission pleases, I think I've probably covered the breadth of 
ground that I wish to. Maybe if I just come back to sum up as to where 
I see this process at, at the moment. Setting aside the issue that we 
need to address in terms of the disciplinary procedure, I believe that 
P.5 does fairly accurately - errors and omissions and typographical 
and spelling errors excepted, represent an agreed document as to what 
changes should be made to the Barristers and Solicitors Award to give 
effect to the award review process.  

I believe  and submit that finalising that part of this matter in this way 
gives us a very useful ratchet effect to put under the work that we 
have done and means that the work we do from here on can be limited 
and confined to the classification structure, the rates of pay and the 
schedule of minimum rates adjustment over time. I also would submit 
that as this process, I believe, has been in train since, I believe, August 
1998, that we should be in a position in all reasonable circumstances 
where all parties have a genuine commitment to the process, where 
two years would not be an unreasonable time frame to have expected 
to resolve such a matter.  

On saying that, I'm mindful that it took us sixteen to get the 
Community Services Award made. In terms of the process from here, if 
a tight time frame cannot be agreed to by the employers, I'll be more 
than happy to commence immediately on an inspection process and I 
believe that would give us some benefit in terms of a mutually shared 
validation of the employers proposals. However, I'm mindful of the 
commitment that that requires from all parties and whilst there would 
be significant benefit to us from, I think, having a tour around a 
selection of work sites, it may not be necessary. However, I put that as 
the alternative, that if tight time frame, mid May, end June for 
finalisation can't be agreed to, then I would prefer to see a schedule of 
inspections drawn up here and now or as soon as possible. I believe 
that the pressure needs to be kept on this.  
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If the Law Society are committing resources to engage a consultant 
who has some familiarity with the development of the training package 
will clearly be briefed on the nature and characteristics of the legal 
industry in Tasmania, it's really a question of what resources are being 
committed against what time frame in order to develop that proposal. I 
would also like to go back and reiterate that I think it would be useful 
for the Law Society and the TCCI to consider whether they could use 
the structure and the frame work of the classification descriptors that 
I have proposed rather than taking us back to first tours on this 
matter. I believe the inclusion of legal skills, functions, requirements, 
duties, whatever, overlay on top of that seven level classification 
structure is an appropriate way to go.  
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If the alternative produces something very different, I think, given that 
the current award contains a classification for clerks, the clerks who 
do just clerking in the legal industry should be entitled to access there 
the rates of pay against the general clerical award classification 
standard. Notwithstanding the fact that in a lot of industry situations 
they will be collapsed into single streams. I make that submission 
respectfully to the employers and seek your comments on that matter. 
If the commission pleases. 

COMMISSIONER:    Thanks, Mr Paterson. I propose to go off the 
record so we can have further discussions. Did you want to put 
anything on the record in relation to all that, Mr O'Neill? 

MR O'NEILL:    No, not at this stage, thank you, sir.  

COMMISSIONER:    All right. We'll go off the record, thanks. 

OFF RECORD 11.05am 

ON RECORD 11.18am 

COMMISSIONER:    Thanks for those discussions, gentlemen. Mr 
Paterson? 

MR PATERSON:    I propose that we actually split our proceedings 
from here into two parts and perhaps what would be the cleanest, 
would be to deal with the award review process, consistent with the 
decision of, I believe it was the 1998 Wage Case, and I believe subject 
to Mr O'Neill's confirmation that we have agreement, that P.5, subject 
to some amendments that I wish to make formally on the record is a 
draft order for the Barristers and Solicitors Award as the outcome of 
that award review process.  

Having done that then I propose that we return to the issue of the 
wage rates and classifications and to put on the record the process 
we've agreed on to progress those matters.  
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If the commission pleases, I'll move through P.5. I'll identify as I do so 
some of the significant changes against the award. Unfortunately, at 
this point in time, I don't have a summary of the changes to the award 
as in the format as I understand the commission requires it, being the 
existing award provisions and a second column to the right indicating 
where they have gone or what changes have been made. I'll undertake 
to provide that as soon as I possibly can.  
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Part 1 - Application and Operation of the Award commences at page 2. 
The scope - if I can just refer to the existing award provision. The 
scope - brought into the scope are the exemptions which were 
previously a separate clause of the award. The exemptions as they are 
in the current award in fact includes some exemptions which I think 
the parties have agreed would deem to be discriminatory so they have 
been omitted and the exceptions now are just legal practitioner, 
articled clerk and apprentices at law.  

COMMISSIONER:    Where are they mentioned in the current award? 

MR PATERSON:    The current award, those exemptions are at Clause 
16 - Exemptions and the exemptions that are deleted are, a person 
without previous experience commencing for a legal practitioner after 
reaching the age of 58, a male person over 65 and a female person 
over 60. Those discriminatory provisions have been deleted and the 
other exemptions have been brought into the scope clause. 

The date of operation, given that this is a reformatting and subject to 
confirmation by Mr O'Neill, I presume that the date be the first full pay 
period commencing on or after today's date.  

The award interest has been reformatted in accordance with the 
standard developed of the commission. Supersessions, similarly 
follows the standard developed in the award review process. 

Part 2 - Definitions, brings into the definitions all definitions relating 
to effectively the employment categories and the employment 
relationships. The contract of employment and the employment 
categories basically bring in all the similar matters from the existing 
award. The clauses following that, trainees, termination of 
employment, are derived from the existing award.  

Part 3 - Wages and Related Matters - these preserve, for the purposes 
of this exercise and without limitation on the subsequent process that 
we need to engage in, the existing classification descriptions and wage 
rates - wage rates for, 1) clerks, 2) law clerks, 3) accountants and 4) 
juniors. I draw the commission's attention here to the fact that the 
antiquated - I believe, antiquated provision for a minimum wage, has 
been deleted from this clause. As I understand it, that minimum wage 
provision was effectively a de facto leave loading provision, although it 
could also be argued that no part-time employee should be paid less 
than the minimum, given that that clause - the minimum wage clause 
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related to an adult employee not to a full-time adult employee. That 
argument, as far as I know, was never had, or I never had it. That's 
been deleted and the 17.5 per cent leave loading has gone in by 
agreement to the leave loading clause.  

The supported wage system is the current provision resulting from a 
recent decision of the commission with a $51 a week minimum 
payment at clause (c). 
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COMMISSIONER:    That's put in for the first time? 

MR PATERSON:    Not put in for the first time. It's just updated to the 
recent decision of the commission that increased the minimum rate of 
pay from $45 to $51. 

COMMISSIONER:    All right. 

MR PATERSON:    I don't believe there are any other changes that 
came with that decision. At clause (c) the minimum is no less than $51 
and also I believe at clause (i)(iii). Estimating service progression, 
payment of wages, are all in accordance with the provisions in the 
current award.  

The superannuation clause, I believe is a simplified version that we 
have agreed to. It's probably under 'O' for occupation in the previous 
award. The existing award provision only relates to a three per cent 
superannuation. What this provision effectively does is relate the 
obligations on employers to the relevant federal legislation. I believe 
that's firm enough. I don't believe that the award needs to identify at 
each point in time exactly what that relevant legislation is. It continues 
the obligation for monthly payments. It continues the provisions in the 
award that relate to eligible employees which may extend beyond the 
Superannuation Act and the fund obligations retain the existing 
industry funds but also allow for an option of any other fund that 
conforms.  

In putting that up for this matter, I would just indicate that that 
doesn't necessarily indicate that we would consent to such a clause in 
all circumstances. I'm aware that other unions in other awards 
certainly have concerns about opening up superannuation to any fund 
whatsoever. However, it's not an issue that I normally make a strong 
stand on, however, I basically indicate that that's without precedent to 
what we may say in other situations. 

To page 15, Tea Money. I believe the paragraph (b) in tea money is 
obsolete and should be deleted. That would be a formal amendment to 
P.5 and the second paragraph will become paragraph (b).  

Part 5 - Hours of Work, Penalty Payments and Shift Payments 
consolidate into that part all the matters that relate to hours of work 
in the existing award. 
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Part 6 - Annual Leave - if we go to clause (b) you'll notice a Roman 
numeral (i) there. That is in fact redundant. The Roman numeral won't 
be required. What that does indicate is that there's been a provision 
deleted there that was (b)(ii) in the annual leave clause. It appears to 
the parties that that is an obsolete provision that can and should be 
deleted.  

5 

10 

15 

20 

25 

30 

35 

40 

COMMISSIONER:    That paragraph will come back then to the 
margin. 

MR PATERSON:    That paragraph will be unindented and be back to 
the text margin and the Roman (i) will go. 

Over the page to page 20 in, Calculation of Service. I have included in 
P.5 two sets of wordings to effectively the same provision and I did this 
such that in subclause (e) - Calculation of Service, the fourth 
paragraph, I propose to amend P.5 to delete that paragraph that 
commences: Where the employer is a successor or assignee or 
transmittee, and delete through to and including the word, alternative. 
I believe that wording is a simpler wording which gives effect to the 
same thing, which is that if an employee is transmitted with the 
business then service with the former employer is recognised with the 
new employer. There's probably an even simpler way to say it. 

COMMISSIONER:    Before we go any further. Did you indicate what 
you thought about that, Mr O'Neill? 

MR O'NEILL:    Yes. We've had previous discussions and I certainly 
have no problem with that wording. It makes it a lot clearer.  

COMMISSIONER:    Thank you. Yes, proceed, Mr Paterson? 

MR PATERSON:    The rest of the leave provisions in this document are 
the consolidation of the provisions from the existing award. At Clause 
6 - Parental Leave, the inclusion of the model developed through award 
review processes in other proceedings in the commission and as 
advised to the commission by the TTLC and TCCI.  

The only other matter I believe that requires any mention at this stage 
is at Part 7 - Dispute Resolution. This is not a standard clause of the 
commission but I believe it's one that will assist in definitely the 
procedure and hopefully the resolution of disputes. It separates out 
employee grievance being one different to and separate from an 
employer's concern about performance and conduct and it provides, 
effectively, guidelines to the principles to be applied in whatever 
proceeding any employer chooses to implement for the purposes of 
employee counselling and disciplinary procedures. 

The amendment I would seek to make here to clause 2(a)(v) number 5 
is to delete the words, include a copy of this clause from (5) subclause.  
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That being the case with the further award compliance and union 
related matters which are again from the existing award, I think 
concludes the submissions I wish to make on P.5. I think that it is a 
useful exercise for us to conclude the award review and reformatting 
consistent with the principles of the commission to, particularly, the 
deleting of the obsolete and consolidating the award in this format.  
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As I said previously, I will undertake to provide an electronic e-mail 
copy of the final as amended document as well as a table of new to old 
changes.  

In respect to the outstanding matter of classifications and rates of pay, 
I would seek the commission's endorsement, as I said previously, of a 
fairly tight time frame which would at least give us a clear objective of 
trying to resolve the matter by the end of June and again restating my 
recommendation to the employer, that they consider the approach, if 
not the precise words and mechanisms used in my previous 
submissions on this matter.  If the commission pleases. 

COMMISSIONER:    Thanks, Mr Paterson. Mr O'Neill? 

MR O'NEILL:    Thank you, sir. TCCI, on behalf of its members and the 
Law Society agree with P.5 and the amendments, as detailed by Mr 
Paterson, to that document.  

In respect of the classification structure, we would be seeking a period 
of at least four weeks, taking to us about mid May to develop that 
structure and have it to Mr Paterson by the end of May and hopefully 
have some resolution before the end of June.  

One point that I omitted from P.5 was that the parties have no problem 
with the operative date of 11 April - the first full pay period on or after 
11 April. If it pleases. 

COMMISSIONER:    Yes, thanks, Mr O'Neill. I congratulate the parties 
on reaching the agreement they have to date. It's not an easy exercise 
and I repeat my congratulations. The delay with the classification 
structure and the related pay rates shall go with it, I presume. In other 
words, it would be ludicrous and I'm sure I'm not telling the parties 
anything they don't already know - it would be ludicrous to come along 
with a new classification structure and then start arguing about which 
rates apply to what. I would hope that it is aligned, even if there's a 
clause or an appendix specifying what goes where but that's between 
the parties and I might be getting ahead of myself there. 

I indicate now that P.5, the amendments in accordance with the terms 
and conditions of the award excluding classifications and rates of pay, 
that P.5 will be endorsed subject to the amendments notified and the 
corrected draft being submitted to the commission - will be endorsed, 
operative from the first full pay period to commence on or after 11 
April 2000 and also, the commission notes that the employer's side is 
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trying to come up with what we all suspected, I think, would happen 
that it doesn't agree with Mr Paterson's proposals as classification but 
I also, having said that, note that Mr Paterson is patient enough to see 
to follow the process that that indicates may yet produce an agreed 
satisfactory result.  5 
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15 

In that regard I commend you, Mr Paterson, but I also commend the 
whole process to the parties and look forward to hearing from you in 
the time frame outlined but of course, Mr Paterson, you being the 
applicant, if you find that time is running away and you think it's time 
we got together to prod things along a bit, I'll respond positively. 
Anything else, Mr Paterson? 

MR PATERSON:    No, thank you, commissioner. 

COMMISSIONER:    Mr O'Neill? 

MR O'NEILL:    No, thank you, sir. 

COMMISSIONER:    Thank you, gentlemen. The matter is adjourned. 

HEARING ADJOURNED 11.36am   


