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REASONS FOR DECISION 
 
 
[1] On 19 August 2009, David Alan Wanless, (the applicant), applied to the 
President, pursuant to s.29(1A) of the Industrial Relations Act 1984 (the Act) for 
a hearing before a Commissioner in respect of an industrial dispute with the 
Wilderness Society Inc. (the employer) arising out of a dispute in relation to 
termination of employment. 
 
[2] A hearing commenced at the Commonwealth Law Courts Building, 
Hobart, on Wednesday 2 September 2009 and continued on the following dates: 
5 and 30 November, 1, 2, 3, 14 and 22 December 2009.  Mr R Grueber sought 
and was granted leave to appear on behalf of the applicant while Mr J Zeeman 
sought and was granted leave to appear on behalf of the respondent. 
 
[3] The applicant, Mr Wanless, was summarily terminated on 21 July 2009 
for what the respondent described as “grave neglect of duty” arising out of a 
failure to report the actions of a subordinate [Mr D] in a timely manner. 
 
[4] Mr Wanless contends that that the termination was unfair and seeks 
reinstatement. 
 
[5] The Commission issued a preliminary decision on 11 November 2009 
granting an extension of time pursuant to s.29[1B] of the Act.  That decision 
forms part of this substantive decision. 
 
Overview 
 
[6] Mr Wanless commenced employment with The Wilderness Society Inc. 
[TWS] in 1992.  At the time of termination Mr Wanless was the National Database 
Manager, a position he had held for four years.  He was responsible for three 
other staff in the Database Development team [DDT].  TWS Inc. employs a total 
of approximately 160 staff, of which approximately 13 are engaged in IT 
activities. 
 
[7] In January 2009 there was a restructure of the Information Services 
team, a decision which was not readily accepted by those affected. 



 

 
[8] On 15 June 2009, Mr D informed Mr Wanless that he had been trawling 
the computer system for confidential documents. 
 
[9] On 23 June 2009 Mr Wanless met with his immediate managers to 
discuss slippage in project timelines and morale issues.  This was followed by 
correspondence to Mr Wanless dated 1 July  2009. 
 
[10] In late June/early July Mr D informed Mr Wanless that he had found 
further documents and had accessed the email a/c of the Chief Operating 
Manager, Mr Connors  Mr Wanless told Mr D to desist with this activity and issued 
a verbal warning.  This was followed by a written warning dated 10 July 2009. 
 
[11] On 15 July 2009 Mr Wanless advised his manager, Mr Hacker, of Mr D’s 
activities. 
 
[12] On 20 July Mr D agrees to resign as an alternative to termination. 
 
[13] Later that same day Mr Wanless is given the option to resign with an ex 
gratia payment, or be summarily terminated. 
 
[14] On 21 July Mr Wanless declines to resign and foreshadows that his 
termination would be contested in the Industrial Commission. 
 
[15] On 21 July 2009 Mr Wanless receives a letter advising of summary 
termination with effect from 20 July 2009. 
 
Questions to be Determined 
 
[16] The following questions need to be determined. 
 

• Was there a valid delegation from the National Management 
Committee [NMC] to the Executive management of the power to 
terminate employment?  

 
Depending on the answer to this determines whether and/or how the following 
questions need to be answered. 
 

• Was there a valid reason for summary dismissal? 
 
• Was Mr Wanless afforded procedural fairness? 

 
Evidence 
 
[17] Sworn evidence was taken from the following witnesses: 
 
For the applicant: 
 

David Wanless: the applicant 
Deborah Dunn: Human Resource Manager for TWS between September 
2007 and April 2009 
Graham Richmond: Executive Manager, Information Services, with TWS 
between March 2008 and February 2009. 
Kevin Rothery; Business Analyst, DDT, with TWS. 
Douglas O’Neil: Manager, Database Reporting, Intelligence, Fundraising 
team [DRIFT], with TWS. 
Michael Swanton: Industrial Officer, Australian Services Union. 



 

For the respondent: 
 

Alcuin Hacker: Fundraising Operations Manager for TWS 
Paul Edwards: Human Resources Consultant 
Michael Connors: Chief Operating Manager, TWS 
Linda Goldsworthy: Convenor, National Management Committee, TWS. 
Herbert Moll 
Craige McWhirter: National IT Operations & Projects Manager 
Catherine Hoban: National Fundraising and Membership Manager since 
August 2009 
Alexander Marr: Executive Director, TWS 

 
Was There a Valid delegation? 
 
[18] It is common ground that the decision to terminate was made by the 
Executive management group, principally Messrs Marr and Connors.  It is also 
clear that the NMC was briefed prior to this decision being implemented.  The 
applicant contends that there was not a valid delegation of the power to hire and 
fire from the NMC to the Executive.  If that is the case, there was no valid 
termination of employment. 
 
[19] Section 8 of the Constitution relevantly provides:1 
 

“8.1 The affairs of the Association shall be managed by a 
 committee of management (the Committee”). 
 
8.8 The Committee: 
 

(a) shall control and manage the business affairs of the 
Association; 

 
(b) may, subject to these Rules, exercise all such powers 

and functions as may be exercised by the Association, 
other than those powers and functions that are required 
by these rules to be exercised by general meetings of 
the members of the Association; 

 
(c) subject to the Act and these Rules, has power to perform all 

such acts and things as appear to the Committee to be 
essential for the proper management of the business affairs of 
the Association; 

 
(d) shall have the right to appoint or dismiss members of staff; 

 
(e) shall have the right to suspend any employee of the 

Association from employment for such period as is determined 
or until the next general meeting of the Association whichever 
is sooner. 

 
8.16 the Committee may at any time appoint a sub-committee from 

the Committee as it may think fit and shall prescribe the powers 
and functions thereof.” 

 
[20] Mr Grueber contends that the power to “appoint or dismiss” is an express 
power of the NMC. [8.8[d]].  The only power to delegate arises from s.8.16 and 
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then only to a sub-committee.  Mr Grueber submitted that there was no evidence 
of any resolution of the NMC to so delegate, and in any event the executive group 
would not constitute a valid sub-committee. 
 
[21] Mr Grueber submitted that the authorities support the proposition that, 
absent a power to delegate, there can be no valid delegation.  See Leeds Banking 
Company2 and Nadjarin v University of Tasmania.3 
 
[22] In ASU v Migrant Resource Centre4 the Commission found that there had 
been no valid delegation and, as a consequence, the General Manager was not 
authorized to exercise the termination. 
 
[23] Ms Goldsworthy was not aware of any specific minute authorizing a 
delegation to the Executive group.  However Ms Goldsworthy was firmly of the 
view that the NMC did have such power arising out of s.8.8[a] and [c], and had in 
practice, exercised such power.  She said that at least since 2002 the Constitution 
had been augmented by various policy documents.  Ms Goldsworthy referred to a 
document titled Roles and Responsibilities of the National Management 
Committee.5  Relevantly this document provides: 
 

“1. Role of the Committee 
 

The Committee sets policy and develops and manages the 
strategic direction of the organization.  The Committee 
establishes, and monitors progress against, stated strategic 
objectives.  It is also ultimately responsible for the 
compliance of the organization with its legal responsibilities. 
 
…. 
 
In the normal course of events, the Committee should not: 

 
(a) get into the finer details of how the budget or individual 

campaigns or fundraising or administrative projects 
work except as requested by the CEO or NCD. 

 
(b) Deal with Human resource issues other than policy 

matters or those concerning the CEO and NCD and 
disputes between these and others.” 

 
[24] A similar provision is found in a document titled Induction Manual 
National Management Committee.6 
 
[25] Ms Goldsworthy’s evidence was:7 
 

“Whose responsibility would it have been to terminate the 
employment of Mr Wanless?---The management committee is very 
clear that it’s the responsibility of the executive.” 
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[26] Ms Goldsworthy also outlined the process whereby the NMC was briefed, 
ahead of implementation, on the decision taken by the executive group to 
terminate both Mr D and Mr Wanless. 
 
[27] Mr Zeeman submitted that, consistent with the evidence of Ms 
Goldsworthy, the combination of s.8.8[a] and [c] gave the NMC the power to 
delegate to the Executive.  That this power had been exercised was supported by 
the two documents referred to above which augment the Constitution and had 
been in place since 2002. 
 
[28] Further, Mr Zeeman contended, s.8.8[d] is not stated as  an exclusive 
right of the NMC, and does not preclude the NMC from delegating certain matters 
under the broad parameters of subsections [a] and [c]. 
 
[29] I agree with Mr Zeeman.  Subsection [d] does not read as an exclusive 
right of the NMC.  This can be contrasted with Migrant Resource Centre whereby 
the letter of appointment specifically provided for termination by the Committee 
of Management. 
 
[30] Whilst the respondent was unable to point to a specific minute 
authorizing such delegation, I am satisfied that on Ms Goldsworthy’s evidence 
coupled with the augmenting documentation, the NMC has clearly and quite 
properly delegated the power to hire and fire to the Executive.  At a practical 
level this makes perfect sense.  It is almost unimaginable how an organization 
the size of TWS could operate efficiently without such a delegation. 
 
[31] This Commission is required to deal with practical issues.  To adopt such 
a narrow view as urged by Mr Grueber is in my view against the weight of the 
evidence and would amount to a technicality effectively proscribed by s20[1][a] 
of the Act. 
 
[32] I find that the NMC had properly delegated the power to terminate Mr 
Wanless to the Executive. 
 
January – June 2009. 
 
[33] In January 2009 a restructure occurred resulting in DDT being taken out 
of Information Services into the Fundraising team.  This restructure occurred 
whilst Mr Wanless was on leave and without prior consultation with the DDT.  A 
direct consequence was the redundancy of Mr Richmond.  Mr Wanless’s evidence 
was:8 
 

“And what did you do as a consequence of that advice?---I got very 
upset.  I cancelled the rest of my leave and went into to talk to the 
staff other than Kelly Thirgood who was also on leave at the time. 
 
And how was that restructure received by your team?---It was 
received very badly by my team, the rest of the IS team, everyone 
at national office who I spoke to about, and lots of other people 
around the organisation.  People were outraged essentially.  Very 
disappointed, very upset that Graham was to be made redundant 
because he was widely respected and widely liked and felt to be 
doing a very good job.  And it was said to us by a number of people 
that it was being very badly managed.  It wasn’t obvious why the 
restructure was being done.  There’d been no consultation with any 
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of the staff about the perceived problems which might have led to a 
restructuring. 
 
It was done part way through an also contentious audit of the IT 
team and there was a lot of concern that it was being done – that it 
was pre-empting the results of that audit - and in fact the IT 
auditor was very upset that it had been done part way through his 
audit, because he thought it reflected very badly on him.” 

 
[34] Following “heated” meetings with Mr Connors, at least three members of 
the DDT, including Mr Wanless, wrote to the NMC expressing theirs concerns.  Mr 
Wanless said that this approach was consistent with the TWS Grievances of 
Workers Policy9 and the document dealing with Roles and Responsibilities of the 
NMC.  
 
[35] Mr Wanless said the response of the NMC acknowledged that the 
restructure was “somewhat rushed,” but that in future, concerns should be raised 
with management, rather than the NMC. 
 
[36] In relation to a subsequent conversation with Mr Connors, Mr Wanless 
said:10 
 

“And how did that conversation with Mr Connors go?---He told me 
that he was very upset about it.  That he had considered taking 
legal action against me for raising my concerns, that we should 
have just raised the issues with our managers and I said we already 
had.” 

 
[37] Ms Dunn said she was not consulted on the restructure and was unaware 
until after the decision was made.  She said that it was common in not for profit 
organizations for staff to have the right to approach management committees. Ms 
Dunn went on to say:11 
 

“And did you subsequently have another meeting or conversation 
with Mr Connors in respect to Mr Wanless’ letter of 
complaint?---Yes, and that conversation was where Michael said 
that he wanted David to be sacked for writing to the management 
committee, to which I responded in the same way I had to Kev’s. 
 
And that was?---That they had a right to write;  that we should do 
nothing, and it’s for the management committee to deal with, and 
also, it would be very bad for morale, and that it would be totally 
unfair.” 

 
[38] Mr Hacker said he had concerns with the manner in which the restructure 
was implemented, particularly the absence of consultation and the announcement 
whilst Mr Wanless was on leave. 
 
[39] Mr Hacker said that Mr Wanless was “certainly persona non grata after he 
had sent an email to the National Management Committee, because he had 
essentially accused Michael of fraud in that email.”12 
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[40] And later:13 
 

“And did he express concerns about Mr Wanless’ 
actions?---Absolutely, he was – well, he was extremely hurt 
specifically because David implies that he’s guilty of fraud in that 
letter, and it’s completely unsubstantiated.   
 
You say that he was hurt, was he also angry?---Absolutely.  
 
And did he suggest that Mr Wanless’ employment ought to be 
terminated?---No.  He was angry and he certainly probably implied 
that David was – that, you know, this was getting too much, and 
you know, how can, you know – he probably – no, he never – he 
probably said David should leave, but he would never and didn’t at 
any time say that we’re going to, you know, we should just get rid 
of him.   
 
But he said something to the effect that David should leave the 
organisation?---Something along those lines, yes.” 

 
[41] Mr Hacker said he had on occasions criticized Messrs Whatmough, 
Connors and Marr.14 
 
[42] Mr Connor’s “emphatically denied” expressing a wish to terminate Mr 
Wanless’s employment following his approach to the NMC, describing Ms Dunn’s 
evidence as an “outright lie.”15  His evidence was:16 
 

“Now, Mr Connors, have you see that document before?---Yes, I 
have. 
 
And it’s a letter from Mr Wanless to the national management 
committee?---Yes. 
 
That includes some highly critical comments in respect to 
you?---Yes, it does. 
 
And you were quite angry about that document, weren’t you?---I 
was – what I was angry about was I felt it slandered me, to be 
perfectly honest. 
 
And indeed, you threatened Mr Wanless with legal 
proceedings?---No, I did not.  I suggested to Mr Wanless that as far 
as I was concerned I was quite within my rights to take legal action 
against him for slander, but what I said to him was that we had a 
one-to-one discussion about this and I said to him, “Look, I’m 
prepared to let this go and move on,” and we shook hands and 
agreed that we would.” 

 
[43] In relation to the culture of the organization, Mr Wanless said:17 
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“Now, Mr Wanless, can you say anything about the culture of the 
organisation at the time that you were terminated?---Yes.  I and 
many others were very concerned about the culture of the 
organisation that had been shown very strongly in the values audit.  
It also showed up in the Blackbaud audit.  There were some quite 
strong statements in that.  There was a feeling – from my 
discussions with scores of staff in the national office and in other 
places - there was a general feeling that the organisation was being 
very badly managed.  There was a lot of fear in the organisation.  
People were very afraid to speak up about anything that they saw 
that they didn’t agree with, because there were widespread stories 
of intimidation and bullying, and divisive behaviour, political 
machinations, shooting the messenger.   Withholding of 
information, broken promises or whipping away of promises when 
things were agreed that might improve things, they were delayed 
or whittled away, leaking of confidential and personal information.  
There had been lots of rumours about closure of national office as 
we heard before there are actually three components of the 
national office, I guess.  There’s a national campaign office in 
Canberra, the traditional national office in Hobart, which is now 
mostly administrative and financial and membership servicing, and 
a developing office in Melbourne, which contains a lot of the major 
fundraising staff and communications staff.  And there was a lot of 
concern that the Hobart office might be closed.  And there was a lot 
of concern about further outsourcing.  It was widely – many people 
tell me that they were very concerned about the telemarketing 
operation at national office, whether that would be outsourced and 
shut down and also about IT services, whether they would be shut 
down.  And a lot of decisions were made - that the restructuring of 
the IS team was the classic - but there was a lot of concern about 
important decisions which affected staff being made without 
consulting those staff or taking their concerns seriously.” 

 
[44] And in relation to his own morale:18 
 

“I was – well it was very low.  I was really struggling to cope.  I 
was under an enormous amount of pressure on the actual work.  
My team was really struggling.  We’d been – as we saw it, and as I 
saw it – treated very badly by the restructuring, the succession of 
audits and constant shooting the messenger and blaming us for 
problems that were not of our own making, or at least not 
predominately of our own making.  I make no claim that we were 
perfect.  There were lots of things that I would have preferred we’d 
done better, but in the circumstances we were very often blamed 
for things that I didn’t feel were our fault and I had – when I raised 
concerns about a range of serious problems in the organisation, I 
had been at best fobbed off and at worst criticised.  And I’d been 
told that the knives were out for my team.  I had been told that 
some of the senior managers had wanted me sacked after my letter 
to the management committee in January/February.  I had heard 
that I was considered a troublemaker who needed to be removed.  
The HR manager and my former manager Graham had both been 
removed in difficult circumstances.  And they were two people who 
I had formerly relied on enormously for support and advice.  I was 
one of the most senior remaining staff at national office, certainly 

                                                 
18 Transcript p92 



 

one of the most longest standing.  And when I’d raised issues 
before they’d been dealt with properly.  I’d also been told that Mr D 
had been offered my job.  I wasn’t feeling very good about it.” 

 
[45] The evidence of Mr Richmond in relation to culture was:19 
 

“Now, are you able to say anything about the management culture 
you experienced at the Wilderness Society?---It’s a contradiction in 
many ways, because they talk about the Wilderness Society being a 
consensus through the organisation, but the reality I found is that 
it’s a very autocratic organisation at the executive management 
level, and management is – the modus operandi is what I would 
call secrecy and deception and divide and – divide to rule;  keep 
things just between two people and not share in a group, so that 
one person can never say what the other person said, and I felt 
there was a lot of intimidation of staff and that it was totally the 
opposite of what I expected to find in an organisation like the 
Wilderness Society.” 

 
[46] And later:20 
 

“Did David – I’m sorry – did Mr Wanless express any concerns to 
you about the style or the manner in which the organisation was 
being managed?---Certainly, yes, David and many, many other 
people within the organisation, but David and I specifically had 
conversations about the bad behaviour of management, the lack of 
competence, and it wasn’t at David’s insistence or prodding, but I 
brought that up at the policy and planning committee meeting.  I 
can’t recall the date, but I actually publicly made a statement about 
the crisis in the executive leadership and the placing of people in 
positions they weren’t qualified for, and the general bad behaviour 
that seemed to be going unaccounted for.” 

 
[47] Mr Rothery in his evidence said:21 
 

“Mr Rothery, can you say anything about the morale of – well, 
about your own morale towards the – or during the first half of this 
year?---Yes.  It was certainly the worst morale that I have ever had 
in 25 years in the IT industry, and the morale of all of the other 
members of my team was very low as well. 
 
Thank you.  And what did you attribute your low morale to?---We 
attributed it to things that we saw as poor government and poor 
management decision making.” 

 
[48] Mr O’Neill said:22 
 

“Can you say anything about the morale in your area of IT or IS 
towards the start of this year?---Towards the start of this year 
DRIFT had just been moved into the fundraising team, not really by 
choice.  At the end of the previous year and at the start of this year 
it was announced to us that the DDT team was bid to be moved 
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into fundraising as well, and with that move Graham Richmond 
would be made redundant at that time, and morale was quite low in 
the office.  I don’t think I’ve seen it lower in the office since I’ve 
been there.” 

 
[49] Mr Moll said that the TWS was moving from the consensus approach to a 
more professional business service office.  He said this change had already 
commenced when he was appointed in January 2009. he said:23 
 

“However there are still those who have been with the organization 
for a long period who believe this against the culture of the 
organization and hang on to this culture of “how we do things at 
TWS.” David Wanless is one of those people.” 

 
[50] Mr Wanless gave evidence in relation to the Blackbaud Audit, 
commissioned in January 2009.  He said that as he had been the holder of the 
business relationship with Blackbaud for many years, “it was a big shock to me 
and a big disappointment to me that senior management went and talked to 
Blackbaud without even telling me they were doing it. Let alone asking for any 
background.” 
 
[51] Notwithstanding, Mr Wanless said he cooperated with and assisted the 
audit process. He said:24 
 

“And it had been my understanding from the beginning of the audit 
that we would take the recommendations of that audit and use 
them to improve the way we used the system so we expected to 
get a copy of the audit.  We were promised a copy of the audit but 
it was never delivered, despite repeated requests. 
 
But subsequently you did obtain a copy of the audit?---Yes.  I was 
given a copy of the audit by my manager, Alcuin Hacker, some time 
much later, perhaps June I think.” 

 
15 June to 21 July 2009. 
 
15 June 2009 
 
[52] Mr Wanless was approached by Mr D. His account of the conversation is 
as follows:25 
 

“On 15 June 2009, you had a conversation with Mr D?---Correct. 
 
Can you explain the circumstances of that conversation?---He  
came to me and said that he had something important that he 
wanted to talk to me about.  So I agreed to go for a walk with him 
and talk about it.  So we did that and he told me that he had been 
trawling the file system to find a copy of the Blackbaud audit. 
 
And what did you understand by his comment of trawling the file 
system to mean?---I understood that he was looking through the 
hard disks of the computers in national office to try to find copies of 
the Blackbaud audit. 
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Did he say why he was trying to find a copy of the Blackbaud 
audit?---I don’t think so, but it was something that he had been 
more upset, even than the rest of us about not getting, because it 
was something that he regarded as being really important and he 
would frequently ask for it.  We were supposed to be developing 
the system that Blackbaud audit was all about and he really wanted 
a copy of it.  I suspect he’d also had his appetite whetted for it by 
being shown part of it by Mr Hacker, 
 
Did he tell you whether or not he’d found the Blackbaud 
audit?---Yes.  He told me that he hadn’t but he had found some 
other documents which were relevant to the future of our team.  
One of his other major concerns was about whether our team would 
be outsourced and national office would be shut down – or two 
concerns really.  And so he had found some other documents that 
were relevant to what was likely to happen to our team. 
 
And what was your response to Mr D’s comments to you?---I was 
very surprised.  I certainly had no idea that that was going on and I 
was very concerned about what I should do so I thanked him for 
telling me and said that I would have to think about what to do.  
The other thing that he had told me about, as part of the same 
conversation, was his concern – or his discovery that the – quite a 
few of the passwords that had been accidentally revealed in about 
late 2008, I can’t remember exactly when, that Craig McWhirter the 
ITOP manager was supposed to have fixed, had still not been fixed, 
hadn’t been changed and so he was very worried about that, 
particularly because the telemarketer who had originally discovered 
those passwords was still working for us but was very likely to be 
losing his job next week because of the outsourcing of the 
telemarketing operation and Mr D was concerned that it was 
possible that that telemarketer might make some use of those 
passwords. 
 
So this was a security issue?---Yes.” 

 
[53] Mr Wanless said that he had never had to deal with an issue like this 
before.  
 
19 June 2009. 
 
[54] Mr Wanless advised Mr Hacker of the passwords issue.  His evidence 
was:26 
 

“And why did you discuss that matter with him?---Because the 
telemarketer was likely to be losing his job on the Monday and I 
thought it was very important that those passwords got changed. 
 
Thank you.  In that discussion did you disclose to Mr Hacker the 
revelation that Mr D made concerning trawling for 
documents?---No.  I didn’t. 
 
And can you explain why, if there was a reason for that?---Yes.  
Well, there were probably a number of reasons but the primary 
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reason, I guess, was probably that I hadn’t worked out what to do 
about it.  And the secondary reason, which was the most immediate 
one, was that Alcuin and I had just had a big problem.  Our 
relationship was extremely tense just then because it was that 
morning that Alcuin had accused me of insubordination and Doug 
and I of insubordination over some numbers.” 

 
[55] And later:27 
 

“Now, you say that this circumstance was relevant to your not 
telling him about Mr D trawling for the documents.  Can you explain 
how it was relevant to your decision not to raise with Mr Hacker at 
that stage, Mr D’s revelations?---Sure.  Well, I’ve always found it 
difficult to deal with angry people and Alcuin was very angry.  I 
didn’t feel that – well I didn’t want to raise anything with him.  It 
goes back to the eggshells comment before.  I didn’t want to raise 
anything with him but I did force myself to raise the security issue 
with him because the telemarketer was likely to be losing his job 
very soon, so I thought that that was absolutely critical that that 
was mentioned then.  And the rest of it, I still hadn’t worked out 
what to do with, so I didn’t do anything.” 

 
23 June 2009 
 
[56] A meeting took place involving Messrs Wanless, Hacker and Whatmough. 
This meeting assumed considerable significance in the hearing and is examined in 
greater detail later in this decision. 
 
Late June/early July. 
 
[57] Mr D again approached Mr Wanless.  The evidence of Mr Wanless was:28 
 

“…Now, did you have another discussion with Mr D in respect to 
actions that he’d taken in terms of looking for documents 
electronically?---Yes.  Some time later he told me that he had 
found some more documents and he gave me a copy of those 
which I subsequently deleted. 
 
Did he mention any action he’d taken in respect to email or email 
accounts?---Yes.  He mentioned that he had looked in some other 
people’s email accounts which I was extremely concerned by. 
 
And did you take any action as a result of that concern?---Yes.  I 
told him that that was a very bad idea and that he shouldn’t do that 
and it would get him into a lot of trouble.  And eventually I gave 
him a verbal warning over it, which I later backed up with a written 
warning.” 

 
[58] Mr Wanless said he attempted to apply the TWS Performance 
Conversations and Disciplinary Policies in dealing with Mr D.  
 
[59] The evidence is unclear whether Mr D approached Mr Wanless on two, or 
alternatively three occasions, including the 15 June conversation.  Mr Wanless 
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was inclined to the view that there was only one occasion after 15 June and it 
was that point that he took action against Mr D.  His recollection was as follows:29 
 

“Can you remember on how many different occasions Mr D 
provided you with documents;  those documents being the six 
documents in the list?---Certainly two, possibly three, no more than 
three. 
 
And the first one was in the middle of June?---June, correct. 
 
Can you remember approximately when the second time Mr D 
provided documents to you?---In early July because that’s what 
prompted me to give him the formal warning. 
 
And can you remember if there was a third occasion after that 
occasion on which he provided documents to you?---No, no, there 
wasn’t. 
 
So it was, in fact, two occasions?---Well, if there – if there was a 
third it wasn’t after that.  It’s possible that the – it’s possible that 
there might have been a second in between those two, but I don’t 
think so.  I remember that the budget summary was in the last 
one, and he said he – oh actually – and I didn’t read that one.  You 
asked whether I read them all, I didn’t read that one.  I thought, 
“No, this is inappropriate, gone too far and I need to warn Mr D,” 
and I didn’t read that one. 
 
And there were some emails that were accessed as well?---Yes. 
 
Can you remember whose email account was accessed?---Michael 
Connors. 
 
And Michael Connors is the Chief Operating Officer of The 
Wilderness Society ---?---The Wilderness Society Inc. 
 
---Inc?---Yes. 
 
And that is a senior role in the organisation?---Indeed. 
 
Can you remember when Mr D told you that he had accessed Mr 
Connors’ email account?---No, I tried to remember and I can’t 
remember exactly when it was.  I would think it would have been in 
very late June or early July. 
 
And can you remember what Mr D said to you in respect to 
accessing Mr Connors’ email?---Yes.  He said that he had accessed 
Mr Connors’ email account and that he had sent Lyn Goldsworthy a 
couple of documents, and I think he said that one of those was the 
Shane Bewry audit. 
 
Are you aware as to whether or not Mr D was authorised to access 
Mr Connors’ email account?---I’m sure he wasn’t. 
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And what did you say to Mr D when he told you this?---I said that 
was a very bad idea, it was very unwise, and that he needed not to 
do that.  It was wrong.” 

 
[60] Mr Wanless was adamant that as soon as he learned that Mr Connor’s 
email was accessed, he told Mr D to cease.30 
 
1 July 2009 
 
[61] Mr Hacker writes to Mr Wanless as a follow up to the meeting on 23 
June.31 
 
10 July 2009 
 
[62] Mr Wanless writes to Mr D as a follow up to the earlier verbal warning.  
The letter, prepared in consultation with Erica Maginnis [HR], is titled 
“Unacceptable Conduct” and states, inter alia:32 
 

“However, please ensure that so such incidents ever occur again.  If 
they were to do so I would have no alternative but to drastically 
reduce your access privileges and to seriously consider terminating 
your employment. 
 
I would also greatly appreciate it if you never wrote such emails to 
senior members of TWS Inc management.  Whilst you have a right 
to write emails such ones can be very counterproductive and 
inflame already difficult situations.” 

 
[63] In explanation of the delay, Mr Wanless said:33 
 

“And can you say why it took you the period of time from 15 June 
to 10 July to deliver the written warning?---Certainly, yes, a variety 
of reasons.  One was the workload pressure.  We were all working 
extremely hard, very long hours, to try and get 2evolve Automation 
and all the many other things happening.  And another was my 
state of health and morale and another was the fact that we had no 
one that I could trust to talk to about something like this.  I’d never 
experienced anything like this before.  I didn’t know who to talk to 
about it, and essentially I was concentrating on the work that I 
absolutely knew needed to be done, because I had been told 
repeatedly, and I accepted, that it absolutely had to be done.  I was 
also dealing with Kelly’s unhappiness at the time, with a grave fear 
of losing her.”   

 
14 July 2009 
 
[64] Mr Wanless telephones Mr Hacker to make an appointment to discuss a 
number of matters, including Mr D.  
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15 July 2009. 
 
[65] Mr Wanless informs Mr Hacker of the conduct of Mr D, and the actions he 
had taken in respect of this conduct.  Mr Wanless states that Mr Hacker had been 
in New Zealand for five days, and this was the first opportunity to see him. 
 
[66] A number of meetings occur during that day, involving Messrs Wanless, 
Hacker and Whatmough, culminating in a request that Mr Wanless prepare a 
detailed report on what had occurred. 
 
[67] The evidence is inconclusive as to what Mr Wanless said as to how long 
he had knowledge of Mr D’s behaviour.  Mr Hacker said that whilst he could not 
recall the precise words used, the implication for Mr Wanless was that he had 
known about it for “ a few days” and certainly not “ a few weeks.”34 
 
[68] Mr Wanless said he told Messrs Hacker and Whatmough that he had 
known about the conduct for “multiple weeks” which, when documenting the 
report, he later worked out to be 30 days.35 
 
[69] In his evidence, Mr Wanless said:36 
 

“In retrospect, do you consider that you acted promptly enough in 
reporting Mr D’s actions?---No.  Not promptly enough.  But the 
circumstances were extreme.  I was barely surviving myself so I 
couldn’t do everything that I had to do.  I did it as soon as I had a 
moment to breathe.” 

 
16 July 2009. 
 
[70] Mr Wanless provides a detailed written report.  The documents states, 
inter alia:37 
 

“I was frantically busy with several important projects, overloaded 
with work and stressed to the point of exhaustion and ill-health (my 
gut problems of many years previously had resurfaced), had had a 
major argument with Alcuiin and didn’t have the brain space to go 
beyond dealing with the security issue at hand.  With no HR 
manager and a general climate of attacks on DDT I didn’t feel there 
was anyone to talk to.  I wish that I had acted sooner and more 
strongly and had informed Alcuin earlier, but I was only just 
surviving myself, trying to get our vital projects finished and keep 
the team functioning.  I’ve dropped lots of balls recently.  The 
following two weeks were very difficult for me with Darryl and 
Alcuin effectively disciplining me over the 2evolve timeline and 
team morale, which shattered me.  I was also having to deal with 
Kelly’s unhappiness….He went for documents which were directly 
relevant to the future of DDT” 

 
Management’s Knowledge of Mr D’s Behavior. 
 
[71] Mr Connors said that after an anonymous email to Ms Goldsworthy on 21 
June it became apparent that one of TWS staff was hacking into senior 
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management emails.  An investigation commenced and around 26 June, Mr D was 
identified as the staff member responsible. 
 
[72] A tracking system was put in place to alert management of any further 
instances of email hacking.  A number of further successful and attempted access 
instances were identified. 
 
[73] On or about 13 July Mr Connors said the decision was taken to terminate 
Mr D’s employment.  However this was to be delayed until 20 July in order that 
Mr Hacker could manage the process following his return from New Zealand. 
 
[74] Mr Connors agreed that Mr D’s conduct had not resulted in any damage 
to the database and that his actions did not in fact touch the database.38  
Further, there was no breach of the integrity of the database.39 

                                                

 
[75] In relation to Mr Wanless’s knowledge of email accessing, Mr Connors 
said:40 
 

“And, once you had all the facts in front of you, did you understand 
that Mr Wanless had only become aware of Mr D’s activities in 
respect to email, as opposed to generally trawling for documents on 
the system at a more recent date than 30 days prior?---I never – I 
- no I – look – no, I didn’t read it that way, because – to my 
knowledge – the only way that those documents could have been 
obtained would have been from my email accounts.  There was no 
evidence that I’m aware of that Mr D was actually logging into my 
computer somehow or other.  Those documents were largely kept 
or on my computer or a handful of other computers.  They weren’t 
kept on the servers, on the file servers.   
 
Yes?---So to my knowledge, the only way that those documents 
could have been accessed would have been via the email. 
 
But Mr Wanless wouldn’t necessarily have known that, would he?  
They could have been obtained in some other area of the computer 
system?---Yes.”   

 
20/21 July 2009. 
 
[76] Mr D is called to a meeting with Messrs Edwards and Hacker.  Mr 
Swanton is also present. 
 
[77] Mr D is offered, and accepts an opportunity to resign as an alternative to 
termination. 
 
[78] Later that same day Mr Wanless is called to a meeting with the same 
individuals present.  
 
[79] He was told by Mr Edwards that his conduct amounted to “a grave 
neglect of duty and justified summary dismissal.”41  As an alternative to summary 
dismissal, Mr Wanless was offered the opportunity to resign with an ex gratia 
payment. 

 
38 Transcript p 299 
39 Transcript p 300 
40 Transcript p 301 
41 Statement of Paul Edwards 30/10/09. 



 

 
[80] After considering his position overnight, Mr Wanless, through Mr 
Swanton, declined the offer and foreshadowed that the termination would be 
contested in the Industrial Commission. 
 
[81] On 21 July 2009 Mr Wanless receives a formal letter of termination, with 
effect from 20 July 2009. 
 
[82] The process described above is considered in greater detail from the 
procedural fairness point of view later in this decision. 
 
Meeting of 23 June 2009. 
 
[83] On 23 June 2009 a meeting involving Messrs Wanless, Whatmough and 
Hacker took place.  The purpose of the meeting was to discuss slippage in project 
timelines, together with staff morale issues.  The meeting was followed up by 
correspondence dated 1 July 2009.42 
 
[84] Neither Mr Whatmough or Mr Hacker were aware of Mr D’s conduct at the 
time of this meeting. 
 
[85] At this meeting concern was expressed not only as to the timeline 
slippages, but also “as to the manner of our discovery that this project was 
behind schedule.” 
 
[86] The need for effective communication was emphasized.  It is common 
ground that at the conclusion of the meeting Mr Wanless was asked whether 
there was anything else management needed to be informed of.  Mr Wanless 
replied in the negative.  This meeting assumed an importance from two aspects. 
 
[87] The first issue is whether or not the meeting and subsequent 
correspondence amounted to a warning for Mr Wanless. 
 
[88] Mr Edwards said that he had been told that Mr Wanless had been verbally 
warned, followed up by a letter which included the warning.43 
 
[89] Mr Moll’s evidence was that he was aware that Mr Wanless “had been 
issued warnings about his performance.”44 
 
[90] Mr Wanless’s evidence was45 
 

“Thank you.  Have you ever received a formal warning from the 
Wilderness Society?---No. No I’ve had no formal performance 
management or negative performance managements in my many 
years at the Wilderness Society.  I have had a number of positive 
performance reviews, so no, I certainly hadn’t had any warnings.” 

 
[91] Mr Hacker, the author of the 1 July letter, said he didn’t see this as a 
formal warning, rather, it was “a beginning of a documented conversation.”46 
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[92] And later:47 
 

“As at 15 July 2009 you had those concerns in respect to David’s 
failure to communicate with you and with other people;  is that 
fair?---Yes.  
 
But you were continuing to work with him and the DDT was 
productive?---It was productive.  There were – I certainly had 
concerns.  There were people – some people in the organisation 
certainly had concerns, but there was – it was – in no way were 
these concerns acute enough for it to be something which I would 
even consider performance management.  It was about – certainly 
it was about style and having some methodology, as far as I was 
concerned, and having some levels of communication.  And it was 
frustrating for me, because David did seem – didn’t seem to take 
my advice.  But I would have – as a professional manager I would 
have continued working with him and would have continued to do 
what was required.”  

 
[93] The second issue concerns the matter of whether Mr Wanless should 
have referred to Mr D’s conduct when asked the open ended question at the 
conclusion of the meeting. 
 
[94] The evidence of Mr Connors was:48 
 

“And why do you say that you had no option but to terminate Mr 
Wanless’s employment?---Look, just given the seriousness of the 
breach, the breach of trust, the seriousness of the actual, you 
know, offence itself and – and, to me, probably the biggest breach 
of trust was when – well, I knew that two weeks prior to that, Mr 
Wanless had had a meeting with Darryl Whatmough and Alcuin 
Hacker in regards to not informing them of serious matters that 
came up within the database team.  And, at that time, they asked 
David, “Is there any other important issues you need to tell us 
about?”  And David said, “No.”  And, at that time, it was the 
obvious time for David to have informed his managers of the 
serious breach of our email system – of one of his staff members 
hacking into the COOs confidential emails.  And it was at – that, to 
me, was probably the single most damning piece of evidence.  It 
just confirmed in my mind - and certainly Darryl Whatmough and 
Alcuin Hacker were of the same view, that they could no longer 
trust David.” 

 
[95] Mr Marr said:49 
 

“How would you characterise Mr Wanless’s conduct?---Oh, look in 
the lead up to that particular instance it was extremely belligerent.  
I think he was on a trajectory to frustrate and, if he could, overturn 
decisions of the managers and his behaviour became more and 
more extreme as the issues progressed.  Now, I think that he was 
aware of – he clearly was aware of Mr D’s illegal activities and he 
chose not to report it when he was given the opportunity to clear 
the matter up.  Instead he lied.” 
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[96] Mr Wanless acknowledged that the question was asked but said that his 
response must be seen in the context of the meeting agenda. His evidence was:50 
 

“At or towards the conclusion of the meeting that that letter refers 
to --?---Yes. 
 
---Mr Hacker said to you, “Is there anything else,” or words to this 
effect, “that you need to tell us or draw our attention to.”  Do you 
agree that Mr Hacker said that to you?---He may well have, it’s a 
reasonably common way to close a meeting. 
 
Do you recall Mr Hacker saying that to you?---Yes, I think he did 
say something along those lines, because the way that meeting 
ended up was that – oh, go on. 
 
Sorry.  Did you tell Mr Hacker or Mr Whatmough, about the fact 
that Mr D had told you that he had accessed documents without 
authorisation and accessed Mr Connors’ emails without 
authorisation?---No, not then.  No, I didn’t. 
 
Why not?---Well, I didn’t know about the emails so I couldn’t have 
told him about that.  I think that was later than that, and with 
regard to the documents, my understanding of the context of that 
question, now that I remembered how the end of that meeting 
went, was that, as I said before, I had gone to that meeting on the 
understanding that it was a project schedule update.  We were 
going to review our projects.  I had updated our project 
spreadsheet with all the projects on it.  I had wanted to go through 
those, well, that’s what I thought we were going to do.  As it 
happened we discussed all these other issues first and it was a 
long, exhausting and very stressful meeting, but we did, in the end, 
get to start to discuss the project schedule.  When I went through 
that – I was trying to go through those things and give Darryl an 
update on them and talk about the issues with those various 
projects, but Alcuin seemed very keen to me to finish the meeting 
and finish the discussion.  He said to me a couple of things that it 
indicated to me that really, we didn’t want to go through the rest of 
the schedule.  We’d done enough of it.  So when he asked me that 
question I thought what he meant was is there anything on this 
schedule that we really need to talk to Darryl about, because 
basically the meeting should be finished, and so I looked at it and 
though well, no, okay, we can finish there.” 

 
Termination of Employment Process. 
 
[97] On 20 July 2009 Mr D accepted the opportunity to resign. Immediately 
following that meeting, Mr Wanless, accompanied by Mr Swanton, was invited to 
a meeting with Messrs Hacker and Edwards.  Mr Wanless said he understood the 
meeting “was to discuss what to do about the situation”51[resignation of Mr D]. 
 
[98] From the evidence of Mr Hacker, it is clear that the decision to terminate 
Mr Wanless had been made prior to the meeting, and that Mr Wanless had not 
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been given any warning ahead of the meeting that his employment may be 
terminated.52 
 
[99] The following is Mr Wanless’s account of the meeting.53 
 

“What occurred at the meeting?---Mr Hacker didn’t speak as far as 
I can recall.  Mr Edwards ran the meeting.  He said that 
management was of the opinion that my delay in reporting Mr D’s 
actions was a grave neglect of my duty and justified summary 
dismissal and that I could resign or be sacked – or resign or have 
my employment terminated, or something along those lines. 
 
Thank you.  And was there some arrangement associated with the 
proposal for resignation?---Yes.  They were offering to pay me 12 
weeks of pay, which was four weeks in lieu of notice and eight 
weeks of ex gratia payment in return for my years of service, I 
think.  And they also offered to spread out the – to try to make it – 
to try to pay it in such a way that I didn’t lose so much of it in tax. 
 
Prior to entering the meeting, were you given any warning of what 
was to occur at the meeting?---No.  I was quite surprised. 
 
Prior to the proposal of resignation or termination being put to you, 
was there any discussion about the reasons for those proposals 
being put to you?---Nothing substantial.  I was told it was basically 
that my delay had justified summary dismissal.  There was no 
question about discussing any of the reasons or the alternatives 
and it was quite clear to me that the decision had been made.  
Either I resigned or I was to be terminated. 
 
Were you given any opportunity to explain the reasons, if any, for 
that delay?---I wasn’t asked no.  And I guess had I jumped up and 
down and said I want to talk about it, may be that could have 
happened, but it wasn’t offered.” 

 
[100] Mr Edward’s evidence was substantially in accord with the outline of Mr 
Wanless above with the addition of the following which occurred towards the end 
of the meeting.54 
 

“I asked Mr Wanless if he had any questions or comments he said 
he had no comment at this stage other than that “this is what he 
would expect from them”.  Mr Wanless offered very little 
explanation of for his lack of action.” 

 
[101] Mr Wanless described his reaction to the turn of events as follows:55 
 

“Was the ultimatum that you be sacked or resign, a surprise to 
you?---Yes, it certainly was.  I was in shock, I guess. 
 
And did Mr Edwards ask you if it was a surprise?---Yes, he did.  
That was the only time that he asked me for the feedback on the 
decision itself.  He asked me whether I was surprised and my 
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answer was essentially, not really, it’s the sort of vindictive 
behaviour that I would expect from senior management at the 
moment. 
 
So when you said not really, how can you characterise that 
comment?---Well, that was probably a stupid thing to say, I would 
say.  So at one level I was shocked, and another level I was – I 
thought, oh, okay, I guess that’s consistent with how things have 
been going.” 

 
[102] And later:56 
 

“I didn’t feel that I had any opportunity to talk about the issues and 
I also – it had been presented to me as a complete fait accompli.  
The decision had already been made.  Your option is resign or be 
sacked, so that was all I understood that anyone wanted to talk 
about. 
 
But you agree that you were given an opportunity to say 
something?---Yes.  Mr Edwards asked me if I was surprised that my 
–as far as I can recall that’s the only question he asked me about 
the issues. 
 
But why didn’t you say why you thought your employment 
shouldn’t have been terminated?---Well, I was in shock and it was 
quite clearly presented to me as this decision has been made.  I 
had had plenty of previous experience that year in decisions being 
made and being told that they wouldn’t be reviewed, and I felt 
completely powerless and shocked, and I was also exhausted and 
sick and all the rest of it, from -I didn’t feel that I had any 
opportunity to talk about the issues and I also – it had been 
presented to me as a complete fait accompli.  The decision had 
already been made.  Your option is resign or be sacked, so that was 
all I understood that anyone wanted to talk about. 
 
But you agree that you were given an opportunity to say 
something?---Yes.  Mr Edwards asked me if I was surprised that my 
–as far as I can recall that’s the only question he asked me about 
the issues. 
 
But why didn’t you say why you thought your employment 
shouldn’t have been terminated?---Well, I was in shock and it was 
quite clearly presented to me as this decision has been made.  I 
had had plenty of previous experience that year in decisions being 
made and being told that they wouldn’t be reviewed, and I felt 
completely powerless and shocked, and I was also exhausted and 
sick and all the rest of it, from -- 
 
Mr – no, you finish?---Yes.  No, I think that’s probably finished. 
 
But Mr Swanton was your representative at the time?---Yes, yes. 
 
And you didn’t say anything to Mr Swanton – to say anything to 
explain your conduct?---No.  I guess I probably didn’t think that 
any explanation of it would make any difference. 
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And on that basis you didn’t provide one?---Well, I - I wasn’t asked.  
A decision had already been made.  It wasn’t as though we were 
going through normal performance management process saying, 
“Okay, we think we have a problem, what’s your perspective on the 
problem, what can we do about it?”  I was completely flawed, I had 
no idea it was coming.  I didn’t know what to think, so no. I didn’t 
do anything. 
 
Mr – no, you finish?---Yes.  No, I think that’s probably finished. 
 
But Mr Swanton was your representative at the time?---Yes, yes. 

 
And you didn’t say anything to Mr Swanton – to say anything to 
explain your conduct?---No.  I guess I probably didn’t think that 
any explanation of it would make any difference. 
 
And on that basis you didn’t provide one?---Well, I - I wasn’t asked.  
A decision had already been made.  It wasn’t as though we were 
going through normal performance management process saying, 
“Okay, we think we have a problem, what’s your perspective on the 
problem, what can we do about it?”  I was completely flawed, I had 
no idea it was coming.  I didn’t know what to think, so no. I didn’t 
do anything.” 
 

[103] It is common ground that there was no discussion of the either the 
Performance Conversations or Disciplinary policies.  Indeed Mr Edwards was not 
aware of the policies. 
 
[104] The meeting concluded with Mr Wanless being granted 24 hours to 
consider his position. 
 
[105] On 21 July Mr Connors wrote to Mr Swanton outlining the sequence of 
events leading up to the meeting on the previous days.  The letter also stated:57 
 

“David had been recently disciplined in writing by his senior 
managers for work place issues, including not informing 
management of important matters under his responsibility.” 

 
[106] Later that day Mr Wanless declined the offer to resign and he was 
subsequently provided with a letter of termination effective from 20 July 2009. 
 
Other Aspects Relevant to the Workplace Culture. 
 
[107] Throughout the hearing a great deal of evidence went to the issue of 
workplace culture.  Some aspects of this have already been covered.  For the 
sake of completeness this section seeks to summarize relevant material not 
already covered. 
 
[108] The Commission was referred to the Values Alignment Audit, August 
2008,58  prepared by consultants Dattner Grant.  This was the third in a series of 
audits and described by the authors as “an important barometer of current 
climate and a key tool for informing leaders of a “where to next” strategy. 
 

                                                 
57 Exhibit A18 
58 Exhibit A6 



 

[109] Mr Grueber referred to the following extracts: 
 

“While accepting the defensive imperative of TWS’s business/legal 
structure, there also needs to be recognition of the political 
challenge this poses for the organisation.  There appears to be no 
consensus on how the organisation is to be governed in practice.  
The survey indicates that political power has not been consented to, 
rather it feels to some to have been hijacked.  Some people 
perceive intrigue, bullying and aggression, hoarding of information, 
and non-disclosure of how decisions are made.  This creates a 
tension in the organisation that will, over time, weaken TWS if not 
resolved.  A combative approach by managers creates its own 
opposition and eventually misdirects and wastes energy.  People 
will fight, or take flight, and some naively will role model the 
behaviour so perpetuating the problem.  Wild Country as a purpose 
will require a more enlightened level of leadership. 
 
… 
 
The need for further development of the human resource 
management function was reinforced by stories of poorly managed 
terminations, inconsistent performance appraisals, inequitable pay 
and lack of transparency around pay structures, including 
commission and bonuses, as well as perceived perks.  
‘Remuneration is an issue…wages are not planned...there is no 
clear process or relativities.’ ” 

 
[110] The BlackBaud Audit59 was completed in March 2009 and looked 
specifically at the IT part of the organization.  It is this document which was 
allegedly promised to Mr D and members of DDT but ultimately not provided.  
The Commission’s attention was drawn to the following extracts: 
 

“The consultant would describe the current culture at TWS as a 
culture of blame, a, culture of division and a culture of reaction.  
Staff is pessimistic, management is viewed as negative, and there 
are silos that exist across the organisation.  Communication is poor 
across silos, as well as amongst management and amongst staff, 
between management and staff, and staff and some consultants.  
There is very much an Us vs Them atmosphere.  There is also a 
climate of fear that exists.  Staff are responding to management’s 
reactions rather than operating strategically.  All of this may result 
in staff seeking other opportunities and TWS losing some talented 
staff.   
 
Some describe the culture at TWS as a ‘go do’ culture.  An 
opportunity creates itself or TWS create the opportunity and staff 
‘go do’ the activity.  Things are often done with no planning, no 
expense monitoring, and without consultation of the data team.  
One TWS leader called TWS a ‘fly by the seat of our pants’ 
organization.  This behaviour causes a ripple effect in the 
organization. 
 
Management and staff cannot be successful in the existing culture 
and, certainly, the organisation cannot achieve the fundraising 
results it seeks within this culture.   
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… 
 
…The DRIFT and DDT personnel are extremely talented, dedicated 
and innovative. 
 
TWS is heavily resourced in the DRIFT and DDT teams.  TWS is 
very fortunate to have these resources in-house.  Most non-profit 
organizations in this region lack such talent and resources.  The 
staff on these teams might feel overworked and stressed from 
volume.  However, TWS is lucky to have these resources available 
given the amount of money TWS raise each year.   
 
The consultant found the DRIFT and DDT staff to be very engaged 
with one another.  The staff seems to communicate well and work 
well with one another. 
 
The brainpower and the talent of the staff is something that needs 
to be valued at TWS.  These are individuals who could likely be 
employed elsewhere, even in the current economic culture, for 
larger salaries and additional rewards.  The staff has a commitment 
to the mission of TWS and their continued engagement with TWS 
needs to be rewarded.” 

 
[111] Mr Grueber referred to documents titled The need for a Change of 
Leadership at TWS Oct 2009,60and Executive Director Review Report, Dec 2009, 
61and submitted that, whilst the findings and observations may or may not be 
factually correct, the documents do point to an organization that, “at its most 
senior levels, is one which is dysfunctional.”62 I have considered these 
documents, but other than reinforcing a self evident level of discord within the 
organization, they have been given limited weight. 
 
Findings 
 
Was There a Valid reason for Termination? 
 
[112] From the evidence it seems that different individuals had different views 
on the reason for termination. 
 
[113] From Mr Edwards’ evidence it is clear that the reason for termination was 
the delay in informing senior management of Mr D’s conduct. He said:63 
 

“I then explained to Mr Wanless that his lack of action in not 
disclosing his knowledge of the unauthorized access to the 
confidential information for approximately four weeks constituted a 
grave neglect of his duty as the manager.” 
 

[114] Mr Connors in his evidence said the “biggest breach of trust” was Mr 
Wanless’s failure to advise of Mr D’s conduct when asked the open ended 
question on 23 June. 
 
[115] The evidence of Mr Marr was:64  
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“But your principle criticism of Mr Wanless is that he created a 
climate and condition of dissent in his staff;  is that right?---It’s one 
of the problems.  See, one of the arguments here is that Dave 
Wanless is the victim of Mr D who apparently randomly decided to 
undertake illegal activities and that Dave Wanless had a lapse of 
judgment which then resulted in him being sacked.  My view is the 
opposite.  I think David – Mr D was a victim of David Wanless who 
created a climate of dissent and permission which, you know, one 
of the – Dave Wanless has been with us 17 years.  Nobody knew 
more or better how much damage these disruptive activities were 
doing than David Wanless.  He had been there 17 years; Mr D had 
been there one year.  David Wanless was a database manager; M r 
D was a relatively junior player.  So I see people like Mr D as a 
victim of Dave Wanless’ over-the-top reaction to a perfectly 
sensible business decision to restructure the database team so that 
it finally started delivering what the fund raising managers 
required.” 

 
[116] It follows that whilst the delay in reporting was a common element, 
Messrs Connors and Marr identified other factors as arguably being of greater 
importance.  That is, failure to respond to the open ended question on 23 June 
and Mr Wanless’s alleged propensity to create a climate of dissent. 
 
[117] In relation to the 23 June meeting I have reached the following 
conclusions. 
 
[118] Firstly, neither the meeting nor the correspondence amounted to a 
warning.  That much is very clear from the wording of the letter and the evidence 
of Mr Hacker.  This is of considerable importance in that Mr Edwards said he had 
been told that Mr Wanless had been given a verbal warning which was followed 
up in writing, and further, the letter to Mr Swanton on 21 July stated that Mr 
Wanless “had been recently disciplined.” 
 
[119] In the absence of a warning, all the evidence going to the work 
performance of Mr Wanless and DDT, whether positive or negative, has no 
bearing on the termination of Mr Wanless. 
 
[120] Secondly, in relation to Mr Wanless’s response to the open ended 
question, I find his explanation to be both plausible and reasonable.  It is clear 
from the evidence that management’s major concern was the timeline slippage, 
and secondly, the manner in which it came to their attention.  Neither Mr Hacker 
or Mr Whatmough were aware of Mr D’s conduct at that point, nor was  Mr 
Wanless aware that emails had been accessed.  It was reasonable, in my view, 
for Mr Wanless to conclude that the question was put in the context of the 
meeting agenda, and to respond accordingly. 
 
[121] That is not to say that Mr Wanless did not have an opportunity to inform 
management.  He clearly had numerous opportunities which I will come to later. I 
do however conclude that the emphasis placed on this response was both 
overstated and misplaced. 
 
[122] I turn now to the “climate of dissent” referred to by Mr Marr. 
 
[123] From the evidence it is clear that Mr Wanless felt passionately about TWS 
and was prone to knocking heads with some members of senior management.  It 
is not for the Commission to pass judgment or apportion blame, other than to 



 

observe that the evidence points overwhelmingly to an organization which is 
beset by dissent and discord, and that Mr Wanless was, and it would seem, still  
is, far from alone in expressing these concerns.  
 
[124] I am satisfied that both Mr Connors and Mr Maher were angry that Mr 
Wanless chose to approach the NMC following the restructure.  I am further 
satisfied that both would have been happy to see Mr Wanless leave the 
organization, although the evidence does not support a finding that either 
threatened to dismiss Mr Wanless. 
 
[125] At one level it is not difficult to understand this displeasure. In a normal 
corporate structure it would be unusual for staff to have access to a board of 
management or equivalent.  Against this, the evidence of Ms Dunn was that such 
an avenue of redress was common in not for profit organizations, a position which 
tends to be supported by the evidence in Migrant Resource Centre. 
 
[126] In the case of TWS, the document Roles and Responsibilities of the 
National Management Committee, specifically provides that one of the roles of the 
NMC is to: 
 

“Resolve any disputes between the CEO or NCD and other 
personnel.” 

 
[127] Thus it would seem that Mr Wanless and his colleagues had the right to 
approach the NMC when other avenues failed to resolve the matter. 
 
[128] It is also not surprising that a major restructure, implemented without 
consultation and whilst the relevant manager [Mr Wanless] was on leave, invoked 
a reaction, irrespective of the merits or otherwise in terms of operational 
efficiency. 
 
[129] Yet despite the clear displeasure that Mr Marr felt towards Mr Wanless, 
his evidence was that he last spoke to Mr Wanless in either December 2008 or 
January 2009.  If he was so concerned about Mr Wanless’s activities, he clearly 
did nothing about it, when plainly, as the Executive Director, he was in a position 
to do so.  
 
[130] In light of the above discussion, I conclude that the only relevant 
question is whether the delay in reporting Mr D’s activities amounted to serious 
misconduct or neglect of duty of such a nature as to justify summary dismissal. 
Indeed this was the position adopted by Mr Zeeman in closing submissions. 
 
[131] Serious misconduct brings with it a onerous test.  It is well established 
that conduct that justifies summary dismissal must be of such a nature to strike 
at the heart of the employment contract [See Migrant Resource Centre]. 
 
[132] From the evidence the following picture emerges. 
 

• Mr Wanless did not take any action when first approached by Mr D, 
other than to indicate that he needed to think about it. 

 
• He did not know at the time of the initial approach that Mr D was 

accessing emails.  It is reasonably clear from the evidence that senior 
management made the assumption that Mr Wanless did know about 
the email accessing from the outset.  This assumption was not based 
on any evidence and in my view was misplaced. 

 



 

• As soon as Mr Wanless became aware of the email issue, he instructed 
Mr D to stop, and later followed that up with a written warning. 

 
• Mr Wanless was not aware at the time that Mr D’s activities were 

illegal. 
 
[133] Whether an employee owes an implied duty of trust and confidence 
would seem, on the authorities, to depend on the circumstances of each case and 
does not appear to be settled law. 
 
[134] Irrespective of the common law, Mr Wanless should have reported Mr D’s 
conduct in a timely manner, something that Mr Wanless readily concedes.  The 
issue is Mr Wanless’s explanation for the delay. 
 
[135] I am quite satisfied that Mr Wanless had any number of opportunities to 
report Mr D’s conduct. 
 
[136] I am satisfied that Mr Wanless’s failure to act in a timely manner was not 
lack of opportunity, but rather, he did not know what to do.  This was a 
manifestation of extreme stress, health issues, unsatisfactory relationships with 
senior management, an inability to deal with angry people and the absence, in his 
eyes, of anyone he could turn to for advice.  In his words he did not have the 
“brain space” to deal with the issue appropriately. 
 
[137] The above is an explanation which should have been considered before 
any disciplinary decision was made. 
 
[138] There are other factors to be taken into account. 
 
[139] Mr Wanless was not the perpetrator of the unauthorized access.  
Information came into his hands which he did not seek.  He did not conspire with 
or aid and abet Mr D.  He certainly did not set out to damage TWS and indeed, no 
actual damage was done to the data base. 
 
[140] As soon as he became aware that email accounts were being accessed, 
which is arguably the more serious aspect of Mr D’s conduct, Mr Wanless did act, 
consistent with his HR responsibilities inherent in his Position Description.65  It is 
arguable that his action was inadequate, but he did act. 
 
[141] On the evidence the delay in reporting was a singular event and did not 
form part of a course of conduct. 
 
[142] It is not for the Commission to substitute its view for that of 
management, but rather to assess whether the decision taken by management 
was within the range of decisions reasonably open. 
 
[143] Taking all the factors into account, I conclude that the failure of Mr 
Wanless to report in a timely manner falls a long way short of conduct justifying 
summary dismissal.  Certainly his failure would warrant counselling, or perhaps 
even a higher level of disciplinary action.  I note, in passing, that the security 
breach which facilitated Mr D’s conduct, and for which Mr McWhirter accepted 
responsibility, resulted in a reprimand.  It does not, however, in my view amount 
to a valid reason for summary termination. 
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Procedural Fairness. 
 
[144] The evidence of Ms Dunn in relation to procedural fairness was:66 
 

“Specifically, given the delay between finding out about the actions 
on 15 June, providing the warning on 10 July, and informing the 
manager on 15 July:  how would you have approached it?---Firstly, 
I would have wanted to ask David what informed his actions.  If I 
had wished him to attend a form meeting, then I would have put 
that in writing and given him at least 48 hours.  In that letter I 
would have outlined the problems, or the assertions, the allegations 
that we, as an organisation, would be making about him.  We would 
have offered him – or asked him, if he wished to, to bring a support 
person, because if I was going to make it formal I would have also 
offered him some counselling from somewhere outside in the form 
of – though I know that Wilderness didn’t have, but most 
organisations have an employee systems program, but I certainly 
had found counsellors for people during my time at Wilderness.  I 
would also have researched, before doing that, what policies and 
procedures were in place around the incident, or the events 
participated in by Mr D.  I would have been interested to know what 
training the organisation had given David in terms of managing 
these sorts of situations – and I’m not sure what – you know, I 
can’t speak now to what training he had, but these are things that I 
would have researched.  But certainly a policy in terms of IT, found 
out what training David had been given or had done, in terms of 
dealing with that, had a look at his file to see if there was any prior 
events where he had been given a warning where it was clear that 
if he did this again, then that event would be used in the next one.  
But certainly I would be looking at a process of procedural fairness 
where David had an opportunity, once I had done all of that, and 
still thought it was serious enough for a formal meeting, and writing 
that letter I referred to, for him to have an opportunity to respond, 
because, having heard third-hand from his manager I would still 
want to hear from David – or any employee.  And these were the 
processes that I promoted while I was at the Wilderness Society 
and on some rare occasions had been taken up.” 

 
[145] I have no quarrel with Ms Dunn’s view on the elements which constitute 
procedural fairness. 
 
[146] Testing these elements against what happened in Mr Wanless’s case, 
after allowing for practical modification, I conclude as follows. 
 
[147] Mr Wanless was invited to bring a support person. 
 
[148] Mr Wanless had no advance knowledge that his employment might be in 
jeopardy. 
 
[149] The decision to terminate was taken prior to the meeting.  Whilst there is 
nothing wrong with management adopting a prima facie position ahead of any 
explanation, a situation whereby the mind of the employer is closed to any 
mitigating circumstances, is inconsistent with procedural fairness.  On the 
evidence I am satisfied that the resign or be fired ultimatum was presented as a 
fait accompli.  
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[150] Whilst Mr Wanless was not specifically denied the opportunity to provide 
an explanation, it was certainly not invited.  In my view such an opportunity 
should have offered, with time to prepare a response, before any decisions were 
taken as to outcome. 
 
[151] The disciplinary and performance conversations policies were not referred 
to, but were arguably not relevant in the case of summary dismissal. 
 
[152] I conclude that the only element of the dismissal process consistent with 
the tenets of procedural fairness was the presence of Mr Swanton as a support 
person.  Taken as a whole, the process fell a long way short of what could 
reasonably expected of an organization of the size and standing of TWS. 
 
[153] In my view Mr Wanless was not afforded procedural fairness. 
 
Finding 
 
[154] In the absence of a valid reason for summary dismissal, coupled with the 
failure to afford procedural fairness, I find that Mr Wanless was unfairly 
terminated. 
 
Remedy 
 
[155] Sub Sections 30 [9] & [10] of the Act read: 
 

(9)The principal remedy in a dispute in which the Commission finds 
that an employee's employment has been unfairly terminated is an 
order for reinstatement of the employee to the job he or she held 
immediately before the termination of employment or, if the 
Commission is of the opinion that it is appropriate in all the 
circumstances of the case, an order for re-employment of the 
employee to that job.  
 
(10) The Commission may order compensation, instead of 
reinstatement or re-employment, to be paid to an employee who 
the Commission finds to have been unfairly dismissed only if, in the 
Commission's opinion, reinstatement or re-employment is 
impracticable. 

 
[156] Thus it is clear that the Act mandates reinstatement as the primary 
remedy.  Throughout the proceedings Mr Wanless has steadfastly pressed for 
reinstatement. 
 
[157] From the evidence it is clear that TWS management oppose 
reinstatement. 
 
[158] The evidence of Mr Hacker was:67 
 

“And what is your view about Mr Wanless being reinstated?---I 
don’t think it’s a possibility in terms of – I – electronic security is 
paramount.  It’s the – the database is the organisation’s biggest 
asset other than, you know, our workforce.  I’m David’s direct line 
manager, or was David’s direct line manager, and there is no trust 
between us, and I really don’t think that that can be rebuilt.” 
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[159] Mr Hacker said that the main reason for the mistrust was the outcome of 
the meeting on 23 June, which has been discussed in detail above. 
 
[160] Mr Connors said:68 
 

“And if I can take you to paragraph 20 of your outline, you give 
evidence in respect to your view if Mr Wanless was reinstated.  Can 
you tell the commission what that view is?---Well, look, I really feel 
that it will have adverse effects on morale in the office.  Certainly 
the morale in the office, a number of people have said to me – 
several people have said to me that they thought the morale was 
lifted since David has left:  “a weight has been lifted from the 
shoulders” were some of the words that have been used.  People 
are happy around the place and a couple of people have expressed 
specifically to me that they feel it would be, you know, a 
detrimental thing if David were to come back.  My own personal 
view is that that is definitely the case and, further, that, you know, 
I have unfortunately now no confidence or trust in David.  You 
know, he was in a very senior position in charge of our database 
security and integrity.  You know, we’ve got 45,000 members and 
plus a number of other supporters so that database was a very 
valuable assets of the organisation's and I no longer have trust or 
confidence that I could have David in any position in the database 
team.” 

 
[161] Mr Connors said he had contact with Mr Wanless approx once a month. 
 
[162] Mr Moll said that if Mr Wanless was reinstated he believed morale would 
go down and that he would have to question his own role.69 
 
[163] The evidence of Ms Hoban is somewhat curious.  Ms Hoban was not 
employed at the time Mr Wanless was terminated and has never spoken to him.  
Her evidence went to what she perceived as a lack of strategic thinking on the 
part of Mr Wanless, a criticism she also applied to the DRIFT manager who is still 
employed.  Ms Hoban agreed that her opinions were formed entirely on 
documentation. 
 
[164] I am a loss to understand the relevance of Ms Hoban’s evidence to the 
issue of reinstatement.  It is evidence perhaps relevant to a performance 
conversation process, but that is not a matter before the Commission. 
 
[165] The evidence of Mr Marr was:70 
 

“And do you have a view as to whether Mr Wanless should be 
reinstated?---Yes, I have a very clear view that it would be – have 
a devastating impact on the organisation.  Everybody knows about 
Mr D’s illegal activities.  Everybody knows that Dave Wanless 
covered it up and, basically, I think the message across the 
organisation would be, there are no standards by which 
management can manage staff.  The impact of these activities has 
had a devastating impact on the organisation internally.  Nobody 
trusts the internal email systems any more.  Anything of any 

                                                 
68 Transcript p 291 
69 Transcript p 334 
70 Transcript p 367 



 

sensitivity gets done through external emails like Yahoo, or 
Hotmail, or Gmail, because the entire trust internally in the 
organisation of the integrity of our internal system has been 
destroyed.  And will take years to rebuild.  And it has to be said 
that people like Craig McWhirter, who was also – you know – deeply 
affected by this incident, knows that if Mr Wanless is reinstated --- 
 
MR GRUEBER:   Well, I’m sorry.  I’m not sure that Mr Marr can give 
evidence about what Mr McWhirter might know?---All right.  Fine.  
I’ll recorrect that.  But basically here’s my view:   I can’t afford, and 
I don’t think it’s appropriate to employ a couple more security staff 
to oversee Mr Wanless’s activities or those of his subordinate staff.  
Because what we know from experience is, even if there are illegal 
activities being undertaken by Mr Wanless’s direct staff, we won’t 
know about it, unless they are caught by other managers.” 

 
[166] Mr Marr said he had not spoken to Mr Wanless for at least seven months 
prior to his termination. 
 
[167] Whilst Mr Marr is of course perfectly entitled to his opinion, he did 
present as a witness embittered towards Mr Wanless.  His comment about the 
need to employ security guards was, in my view, grossly disproportionate to the 
magnitude of Mr Wanless’s conduct when properly analyzed.  It regrettably does 
not add credit to Mr Marr’s objectivity as a witness. 
 
[168] Ms Goldsworthy gave evidence of her consultations with Hobart staff. On 
the matter of reinstatement she said:71 
 

“Do you have a personal view as to whether or not Mr Wanless 
should be reinstated?---Yes, I do have – well, do I have a personal 
view?  Yes, I do have a personal view.  I have a very strong 
professional view.  A personal view as well, which probably more 
relates to morale.  I – my own experience of David through the 
earlier relocation of the DDT team to the fundraising team indicated 
that David found it difficult to adjust to executive decisions, and 
continued to argue beyond a period where I think it’s reasonable.  I 
think that there is a point where you can raise concerns, but then 
there is a time when you just get on with the work, and my own 
observation was that that anger and the refusal to accept what was 
perfectly reasonable executive decision continued for several weeks 
if not months.  I believe that the team now is very comfortable 
where it is.  It’s happy with what it’s doing, it’s producing the 
results that we wanted it to produce and morale is very good and I 
think that David coming back would be very bad.” 

 
[169] Mr Rothery is the last remaining member of Mr Wanless’s DDT still 
working for TWS.  His evidence was that morale had improved slightly in recent 
months, but this had nothing to do with the termination of Mr Wanless.  He said 
that the reinstatement of Mr Wanless would definitely improve his morale72and, 
further;73 
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“My expectation would certainly be that, if polled, TWS staff would 
overwhelmingly want David to return. Indeed, many people have 
already petitioned for that outcome.”  

 
[170] Mr O’Neill, who had previously worked closely with Mr Wanless, said:74 
 

“I would be happy to see David come back. He was a pleasure to 
work with.” 

 
[171] On 27 July a number of staff members wrote to Mr Connors expressing 
concern as to the termination of Mr Wanless and calling for reinstatement.  The 
letter had 38 signatories.75 
 
[172] During the hearing a bundle of emails was tendered relating to Mr 
Wanless and morale.  This response was a consequence of an invitation from 
Felicity Wishart.  Of the 23 responses, 21 were unambiguously supportive of Mr 
Wanless.  Two responses were either ambivalent or expressed some disquiet on 
the potential impact on morale should Mr Wanless return. 
 
[173] The opposition expressed by TWS management is not entirely surprising.  
It was management after all that made the decision to summarily terminate Mr 
Wanless. 
 
[174] However the say so of management does not, in itself, mean that 
reinstatement is impractical.  It is well established that views held by 
management that reinstatement may be inconvenient or difficult, does not 
necessarily mean that it is impractical. 
 
[175] There is no criticism of Mr Wanless’s technical skills.  In the case of 
Messrs Connors and Marr, together with Ms Goldsmith, contact with Mr Wanless 
ranges between extremely limited to almost non existent.  I have also formed the 
view these witnesses were driven as much or more by Mr Wanless’s alleged 
political activities as distinct from the delay in reporting Mr D’s conduct.  If I am 
right on this, then the solution is in management’s hands. 
 
[176] At the level of Mr Wanless’s daily work colleagues, the evidence is almost 
overwhelmingly, albeit not entirely universally, supportive of the reinstatement of 
Mr Wanless. 
 
[177] In terms of practicality, my major concern is the relationship between Mr 
Hacker and Mr Wanless.  Mr Hacker opposes reinstatement.  An examination of 
the evidence points to a previous working relationship which had its tensions, but 
was not unworkable.  It would seem that Mr Hacker’s major reason for a lack of 
trust was the outcome of the 23 June meeting.  For reasons outlined earlier, I 
believe Mr Hacker’s view to be misplaced, a view that I hope he is able to accept. 
 
[178] I have reached the view that reinstatement is not impractical, although I 
do acknowledge that a successful reestablishment of the employment relationship 
will require adjustments in both attitude and conduct on the part of both Mr 
Wanless and senior management. 
 
[179] I propose to order reinstatement, without loss of employment continuity 
for leave accrual purposes, with effect from Monday 1 February 2010. 
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[180] I am aware that, but for the termination, Mr Wanless had intended to 
take extended leave during the second half of 2009.  On termination he was paid 
accrued annual and long service leave.  I have also taken into account that Mr 
Wanless was not without blame in this matter.  For these reasons I decline to 
make an order for the payment of salary between the date of termination and 1 
February 2010. 
 
Order 
 
Pursuant to section 31 of the Industrial Relations Act 1984 I hereby order that 
The Wilderness Society Inc. reinstate Mr David Wanless to the position he held 
prior to 20 July 2009.  The reinstatement is to take effect from 1 February 2010, 
but without loss of continuity of service for leave accrual purposes for the period 
21 July 2009 until 1 February 2010. 
 
 
 
 
 
 
Tim Abey 
COMMISSIONER  
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