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HEARING COMMENCED [1.15pm] 
 
 

PN1 
MR P. TULLGREN:   I appear for the applicant in these proceedings. 
 

PN2 
MR M. WATSON:   I appear on behalf of the Tasmanian Chamber of 
Commerce and Industry. 
 

PN3 
THE COMMISSIONER:   Thank you.  Mr Tullgren? 
 

PN4 
MR TULLGREN:   Commissioner, as a result of discussions with my friend 
over the past couple of days I can indicate that the position is that my friend is 
going to consent to the proposal except for the last sentence of the proposed 
variation and my friend will outline the position but I think just to put - and the 
argument really is a very narrow compass for the Commission if the 
Commission is minded to accept varying the award in terms of the rest of the 
order because the Commission will be aware this application to vary the award 
first arose in matter T12431 of 2005 which was a matter which was before 
yourself, Commissioner, and in making a decision in that matter you declined 
to vary the award as sought but directed the applicant to file a separate 
application to vary the award which has been done. 
 

PN5 
The applicant relies, and will not bore the parties by repeating the submissions 
that it made in the other matter concerning the basis upon which an award can 
be varied, the public interest provisions that apply in consideration and 
generally the factual material that went to under-pin the basis upon which the 
application was made.  In relation to the last sentence of the order, which is the 
one where there is no consent, our position is that it is not a common provision 
existing in awards of this Commission or necessarily in awards of other 
Commissions, there are a number of awards, both State and Federal, that 
provide in relation to the period between minimum breaks between shifts that 
if that break is not provided then payment of the time worked is at over-time 
rates and the employee is entitled to have off, in addition, the break period 
which is usually 10 hours. 
 

PN6 
Now, this is not a minimum break between shifts proposition but it is an issue 
concerning rostered days off.  We say in support of the retention or the 
Commission making an order to include the last sentence that the requirement 
for employees to have two consecutive days off has long standing history in 
awards of this Commission and of other Commissions, and a recognition that 
people are entitled to have two consecutive days off from work. 
 

PN7 
To restrict the proposed variation to simply paying over-time rate or a penalty 
rate until a person has had two consecutive days off, while it is in itself a 
potentially not insignificant financial penalty, it, in our respectful submission, 



would not simply go far enough because the last sentence also seeks 
effectively to underline and reinforce, if you like, the acceptance that people 
are entitled to two days off and that they should get those two days off, not that 
you can effectively avoid that by paying a penalty. 
 

PN8 
So that we say that the variation seeks to address an important issue and that is 
establishing effectively a penalty, the two consecutive day’s provision is not 
applied and it does that in two parts.  Firstly by the financial penalty but also 
then requiring the two consecutive days off be had so as to reinforce the 
contention and the spirit of the award, like most awards, to provide two 
consecutive days off.  So, Commissioner, save for any questions that you have 
or any right of reply in relation to submissions by my friend, that would be our 
submission as to why the award should be varied in the full terms of 
attachment A to the application that has been made. 
 

PN9 
THE COMMISSIONER:   Thank you.  I do have a question but I am going to 
leave it till after I hear what Mr Watson has to say because I don't want to put 
words in his mouth.  Mr Watson, over to you. 
 

PN10 
MR WATSON:   Thank you, Commissioner.  I can indicate that - and firstly 
we appreciate the fact that we were given some time to consult with the 
membership about the application so we do appreciate that and I might say at 
the outset that we don't actually represent the parties in matter T12431 in these 
proceedings but anyway having said that I can indicate that we do, as Mr 
Tullgren has said, consent to the provision in the award which will provide for 
penalty rates if someone doesn't get two consecutive days off in a particular 
week on the basis that that is a fairly standard provision in awards of the 
Commission. 
 

PN11 
In fact I have looked at a number of awards of the Commission particularly 
where shift work across seven days of the week is quite common and some of 
those awards, for example, the hospitals award, nursing homes award, 
community services and in fact the most recent variation to the silviculture and 
forestation award that you might recall, Commissioner, but none of those 
awards provide for the further two days off following the penalty payments 
that the LHMU are seeking in this application.  I think that sort of provision is 
really going to be making new ground in terms of shift work provisions in 
awards of this Commission and our view is that it would be appropriate to 
bring this award up to accepted Commission standards for shift work in 
awards, that is provide the penalty payments. 
 

PN12 
We do not for one minute suggest that employers should, or would even think 
about, consistently rostering people for seven days a week on end but in the 
event that it does happen it is quite common on shift work environments in 
those awards that I have just mentioned for people to get their penalty 
payments if it happens that they have to do over-time and then they come 



straight back onto the next roster cycle because that is what the penalty 
payments are for. 
 

PN13 
Mr Tullgren has talked about the minimum break; if you do so much over-time 
between successive days.  Certainly that is a long standing provision in awards 
and we don't seek to disturb that and I am sure the applicant doesn't either but 
this is a new ball game in terms of providing a further two days after you have 
had penalty payments.  For those reasons, Commissioner, we cannot accept or 
agree to that particular part of the application but advise that we do consent to 
the first part which is that someone who doesn't get their two consecutive days 
off in a week would get penalty payments for that.  They are pretty much our 
submissions, Commissioner. 

PN14 
\ 

PN15 
THE COMMISSIONER:   I think, just so we can knock this around a little bit, 
the reason this was raised was mainly because it became a fixed process where 
people were continually denied the two days.  Most rosters, that I am aware of, 
it is accidental if it so happens someone doesn't get a day off - two days off.  
This one was a deliberate process and indeed the unfortunates who are on 
AWAs have actually given away that right - they only get a single day off or 
single days off, should I say so I take what you are saying and I will certainly 
consider that. 
 

PN16 
My question for you, Mr Tullgren, is when people do work over-time, often 
Saturdays and Sundays for copious amounts of money and then pitch up on the 
Monday for their normal shift, they don't tend to get continuous over-time.  
Have you got a response to that? 
 

PN17 
MR TULLGREN:   Well, I don't disagree with what you say but I think the 
material difference is that in those situations they are working over-time and 
without going to the arcane argument about what is reasonable over-time and 
the rights of employees, it is accepted that in many circumstances employees 
are prepared to work over-time for a financial incentive and they realise that 
they work the over-time and then they may not have a weekend off or a couple 
of days and then they go back on but that is by choice. 
 

PN18 
And there may well be the occasional, unusual circumstances where there is a 
break-down or there is something else where by consent, effectively everybody 
pitches in and it doesn't become an issue but I think, as you have identified 
Commissioner, the situation that gave rise to this and the one we want to avoid 
is where an employer, in not an environment of working over-time because it 
is common to their business or industry or that there are extraordinary or 
unusual situations but quite deliberately rosters certain employees so that they 
cannot get the two days break. 
 



PN19 
Clearly in the face of what is in the award and I accept what my friend says 
that many times this happens - it can tend to happen because there has been an 
accident or there has been an oversight and that is quickly fixed but where you 
have got situations which are so egregious where the employer engages in a 
particular conscious course of conduct to breach the award, then we say that 
the provision is acceptable in those circumstances. 
 

PN20 
That, it could be said, gives rise to an argument that you could look at some 
qualification to the last sentence to effectively say that - and I always hate 
drafting on the run but I am perhaps thinking a bit out loud to cover myself - it 
might, for instance, something along the lines of saying that where it is shown 
that the employer entered into a course of conduct which deliberately meant 
that the employee could not access the two days off then - - -  
 

PN21 
THE COMMISSIONER:   The last sentence applies. 
 

PN22 
MR TULLGREN:   - - - the sentence could apply.  Now, the wording of that 
perhaps would be a bit tricky because it becomes a two part operation for the 
Tribunal or the Court after 27 March to determine that but clearly it would not 
be unusual that there are many penalty provisions where courts have to 
determine whether there has actually been a breach, then in imposing a penalty 
consider the mind of the employer and the situations that give rise to the 
breach so that is possibly an alternative that might go in there which I think 
would meet the objection that my friend has but all I can say is we could live 
with such a change if the Commission was so minded to look at some 
particular wording as a pre-amble or a lead-in to the last sentence. 
 

PN23 
THE COMMISSIONER:   I understand the reasons behind it.  Mr Watson, 
anything? 
 

PN24 
MR WATSON:   Commissioner, are we on the record? 
 

PN25 
THE COMMISSIONER:   Do you want to go off? 
 

PN26 
MR WATSON:   Yes. 
 
 
OFF THE RECORD [1.30pm] 
 
 
RESUMED [1.33pm] 
 
 



PN27 
MR WATSON:   Thank you, Commissioner.  Simply to indicate to you that 
our position is as per my submissions previously.  As far as our members are 
concerned we don't have any authority to agree to the proposal put up today so 
I guess we would, at this stage, leave it for the Commission to decide based on 
our submissions. 
 

PN28 
THE COMMISSIONER:   Thank you.  Okay, I will take on board what both 
parties have said and the situation under which this has arisen.  I will reserve 
my decision and hand it down later.  Thank you. 
 
 
ADJOURNED INDEFINITELY [1.35pm] 


