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HEARING COMMENCED [9.15am] 
 
 

PN1 
MR R. FLANAGAN:   I appear for the Australian Workers Union Tasmania 
Branch. 
 

PN2 
MR T. BENSON:   I appear on behalf of the Construction Forestry Mining and 
Energy Union Tasmania Branch. 
 

PN3 
MR W. FITZGERALD:   I appear on behalf of Temco. 
 

PN4 
THE COMMISSIONER:   Yes, Mr Flanagan? 
 

PN5 
MR FLANAGAN:   Thank you, Commissioner.  I should indicate at the outset 
during the course of this hearing the union is going to seek leave to amend the 
application to restrict the scope of what is occurring. 
 

PN6 
MR FITZGERALD:   There is no objection to that, Commissioner. 
 

PN7 
THE COMMISSIONER:   Leave is granted then. 
 

PN8 
MR FLANAGAN:   Commissioner, the history of this matter is that the Temco 
Award is the Enterprise Award and sitting on top of that award and actually 
regulating the employment of employees on the site is a section 55 agreement.  
As a matter of history what has occurred is that when a new agreement has 
been registered, following that applications have been made to the Commission 
to insert the rates of pay from the expired enterprise agreement into the award.  
I seek to tender a copy of a decision by Commissioner Imlach in T8030/1998 - 
so if I can just tender that? 
 

PN9 
THE COMMISSIONER:   Yes, I have it, thank you. 
 

PN10 
MR FLANAGAN:   So if I can the Commission to that you will see that that 
was an application on that occasion by the Australian Mines and Metals 
Association to vary the award - sorry, I forgot to give Mr FitzGerald a copy of 
it. 
 

PN11 
MR FITZGERALD:   Thank you, that is all right, thank you. 
 

PN12 
MR FLANAGAN:   And on that occasion he transferred into the award the 
rates of pay, shift allowance and travel expenses which were at that time 



specified in the agreement of 1996 which had then expired.  So that is just an 
illustration of the history of the award, if you like. 
 

PN13 
THE COMMISSIONER:   Yes. 
 

PN14 
MR FLANAGAN:   I would also seek to tender a copy of an amended draft 
order which the union is seeking.  I provided that to Mr FitzGerald this 
morning prior to the matter occurring.  The amended draft order simply seeks 
to take out of the expired section 55 agreement the rates of pay and insert them 
into the enterprise award.  So you will see that there is a variation to rates of 
pay in clause (a) which is dealt with on the first two pages of the application 
and then on the third page there is an alteration to the shift rates and it is also 
proposed that the application take effect from the first full pay period on or 
after today's dates.  So in fact what we are seeking is that the award be varied 
in terms of the amended draft order. 
 

PN15 
Now, if I can just make some brief submissions in respect of that?  The 
position being that it is an enterprise award but the enterprise award acts as a 
safety net, if you like, should any of the parties in the future choose to retire 
from the section 55 agreements which have for some time now actually 
regulated the employment on site.  So in real terms there will be no cost impact 
by this application on the employer and the granting of the application which is 
sought will not impact on any other award of the Commission or any other 
employer in the state, given that the award is an enterprise specific award.  So 
in those circumstances the union would submit that the application does not 
offend the public interest and the parties therefore would seek by consent that 
the Commission approve the variation to the award in terms of the amended 
draft order.  If it pleases the Commission. 
 

PN16 
THE COMMISSIONER:   Yes, Mr Flanagan.  When you use the expression 
the expired agreement, it is still on foot in a legal sense, the parties haven't 
retired from it? 
 

PN17 
MR FLANAGAN:   Well, we have got a new agreement which was registered 
last year I believe, from recollection - - -  
 

PN18 
THE COMMISSIONER:   Right. 
 

PN19 
MR FLANAGAN:   - - - and it is the agreement prior to that so it is an expired 
section 55 agreement. 
 

PN20 
THE COMMISSIONER:   I see, right.  So it is one behind the - - -  
 

PN21 
MR FLANAGAN:   That is right. 



 
PN22 

THE COMMISSIONER:   - - - current. 
 

PN23 
MR FLANAGAN:   That is correct, yes. 
 

PN24 
THE COMMISSIONER:   Yes, fair enough.  Yes, Mr Benson? 
 

PN25 
MR BENSON:   Commissioner, the Construction Forestry Mining and 
Engineering simply supports the application. 
 

PN26 
THE COMMISSIONER:   Thank you, Mr Benson.  Mr FitzGerald? 
 

PN27 
MR FITZGERALD:   Thank you, Commissioner, I will be very brief also.  
Yes, we have had an opportunity to look at the draft order which Mr Flanagan 
faxed to me this morning and it is essentially in the same terms as the 
application with the other matters deleted.  I can speak of recent history and 
that is an application made by us in respect of AWU - sorry, the matter was 
before Commissioner Imlach and it has been the practise of the company to 
effectively incorporate the expired agreement rates into the award to maintain 
the currency. 
 

PN28 
This, unlike the Pasminco Rosebery and Pasminco Hobart Smelter Award, is 
expressed in the terms of an all inclusive total salary, both in the award and the 
agreement sense, so in that sense it doesn't have any impact and it is my 
instructions that we will consent to the amended application here before you 
and I also endorse the submissions of Mr Flanagan.  It doesn't have any flow-
on effective as an enterprise award, it doesn't offend the public interest 
provisions of the Act and for all those reasons we would seek the application to 
be endorsed by the Commission. 
 

PN29 
THE COMMISSIONER:   Yes, thank you, Mr FitzGerald.  I am satisfied that 
the application is consistent with the public interest requirements of the Act 
and the wage fixing principles.  The application will be granted and the award 
will be varied in the first full pay period to commence on or after 30 April 
2003.  The final decision to that effect will be issued in the immediate future.  
The Commission stands adjourned. 
 
 
ADJOURNED INDEFINITELY [9.30am] 
 


