
 

 
Industrial Relations Act 1984 

 
 
 
T No. 8681 of 1999  IN THE MATTER OF an application by  

the Australian Municipal, 
Administrative, Clerical and Services 
Union to vary the Business Services 
Award  

   
  Re:  the insertion of new clauses 
   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  

COMMISSIONER SHELLEY HOBART, 5 October 2000 
Continued from 7 September 2000 

 
 

  
 

TRANSCRIPT OF PROCEEDINGS 
 

Unedited 
 

(WOULD PARTIES PLEASE READ THIS TRANSCRIPT CAREFULLY) 
(ANY QUERIES SHOULD BE DIRECTED TO THE COMMISSION WITHIN 14 DAYS) 



T8681 - 5/10/00 
 

158 

HEARING RECOMMENCED 10.50am 

COMMISSIONER:    Now today I believe we're going to hear the final 
submissions beginning, I guess with you, Mr Paterson. 

MR PATERSON:    Thank you, commissioner. I believe that we're now 
at a point where we have very much narrowed the issues that are 
separating the union and the employer parties in this matter. There 
really are, I think, three main issues. I'm aware that there are a couple 
of other minor ones that Mr Cameron will raise that I will respond to 
following him having raised them though I think they are bordering on, 
well, significant, but not of great consequence. 
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The first issue that we would take exception to and believe that there 
is a point of difference which - and the position advocated by the union 
should prevail, is in relation to the proposed new grade 1 by the 
Chamber of Commerce and Industry. This new rate and a 
classification which I'd submit has been developed to justify the rate, 
there has been no evidence led as to the reason for that rate. On my 
reading of the proposal it is merely a mid point drawn between the 
adult entry second six months and the grade 1A of the position 
articulated in P.4 being the union's primary document in this matter. 

The effective difference in terms of relativities is one per cent and the 
effective difference in the hourly rate is 11 cents an hour. I don't see 
any basis for that rate in terms of an established relativity. I contend 
that it's an artifice cobbled together to justify a position that has no 
basis in terms of skills or relativities or standards established 
elsewhere. 

We contend that on the evidence that has been put to you there is no 
justification for departure from the skills base standard that has been 
developed initially in the Clerical and Administrative Employees Award 
and subsequently applied across a diverse range of industries 
including real estate, printing, wholesale trades and disability services. 

There is one matter that was raised at a previous hearing where we 
concede there may be - or there is an appropriate amendment that I 
haven't documented and can't put up as a document but I will propose 
some words that could be included in the grade 1 definition in P.4, and 
that is, that the grade should contain a provision that allows for the 
use of a computer to transact and record activities consistent with the 
other duties in that classification. I believe that states simply enough 
what the parties' intention is that it not be a matter of somebody 
exercising computer skills in terms of higher level functions but that 
the computer as a tool is used to enter transactions and record 
activities. 

The other evidence I think that you have before you that I would draw 
your attention to in relation to this, and I will canvass it very briefly, is 
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the range of existing rates and conditions which are clearly a matter 
that you must take into account, this being a first award. 

The award as it stands at the moment provides in Clause 2 - Scope, 
that until the making of the award has been finalised the employees 
who are covered by the Clerical and Administrative Employees (Private 
Sector) Award will continue to be covered by that award; so in a sense 
there is already existing coverage. We haven't gone to the question of 
the extent to which clerical and administrative employees are - I'll say 
it a slightly different way - the proportion of the total workforce 
covered by this award who would be covered currently by the 
occupational award, I think we are not in disagreement, that is 
certainly a significant number. 
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The Red Cross Industrial Agreement that was put up before you 
identifies parity and relativity to that award. It identifies that the 
telemarketers in two grades will be aligned to grade 1A and B in the 
Clerical and Administrative Award, with a senior telemarketer at 
grade 4. 

The other agreements put up to you, the Watts Telecommunication 
Agreement and the Vodaphone Agreement; in terms of the evidence 
and the points in contention, I rely on those for no more than to say 
there is a very, very wide range within the industry. Effectively, I think 
that if you look at the Watts Agreement at the time that it was certified 
and the award rate under the Clerical and Administration Award that 
applied at the time you will find also that the rate of $399 at the time 
that agreement was drafted was in fact very close to the grade 1A rate 
at that point in time. 

The Vodaphone Australian Workplace Agreement clearly has a much 
higher commencement rate, and again that is some years old and 
dated and we understand - as a union we understand now that the 
commencement rate is approaching $29,000 at Vodaphone. 

The issue there is that the industry that is covered by the scope of this 
award is extensive and diverse and ranges from the sort of operation 
that we had evidence from with ESP Marketing and Mr Pockett which 
effectively - with all due respect to him - a shoestring partnership 
operation compared to a multinational telecommunications company 
working in an emerging and highly profitable industry such as 
Vodaphone. 

The issue across the board is that this award must establish according 
to the Wage Fixing Principles, of course in the first instance meeting 
the first award an extension to existing award provisions at principle 
10, but also the award we are making is to be a safety net 
underpinning workplace bargaining, and as such, the union's position 
is that the rates for grade 1A and B are an appropriate minimum, 
bearing in mind that there are junior rates in the proposal - there's no 
dispute at this point in time about the inclusion of junior rates in the 
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form. There's consistency between the parties' position on junior rates 
and there is also the adult entry classification. 

So in summary, I believe that the evidence before you supports the 
minimum positions, the minimum wages, for the seven level 
classifications as put to you in P.4, bearing in mind that P.4 is to be 
read in conjunction with P.5; that P.5 in terms of the union's position 
amends P.4. Most specifically, as previously put on record, the 
classifications and wages for a call centre employee are set aside and 
that matters not specifically identified in P.5 continue unaltered. 
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One matter that Mr Cameron did draw to my attention, as I'm talking 
to P.5 I will just quickly mention; I apologise for the pages not being 
numbered but at the third page, this falls to Part 2, Clause 3 - Terms 
of Engagement and Termination. That is an amendment to 3(a). It's 
not intended to replace (b) and (c), so subclauses 3(b) and (c) as per 
P.4 would continue. 

I'll leave that issue unless there's any further clarification required. 

Probably the two principal remaining issues are that of piecework and 
that of the penalty rates and the spread of ordinary hours. On the 
question of piecework, I'd like to tender some relevant documentation. 
I have provided Mr Cameron with a copy of this and I'll put forward to 
the commission relevant copies. 

COMMISSIONER:    I think that's EXHIBIT P.9. 

MR PATERSON:    I believe that's correct. P.9 is a decision of the 
Australian Industrial Relations Commission in relation to payment by 
results in the Footwear, Manufacturing and Component Industries 
Award. And as I am tabling those relevant documents I also would put 
forward cover pages and relevant clauses from a number of awards of 
this commission. The Automotive Industries Award is separate. It's a 
matter of how the collation process was conducted. The second 
document which is similar has at the first page the Timber Merchants 
Award but it also includes the Furnishing Trades and Estate Agents. 
These are certainly not the sum total of awards of this commission 
that have those provisions but it identifies provisions from four 
awards. 

COMMISSIONER:    Okay, we'll collectively number those documents 
EXHIBIT P.10. 

MR PATERSON:    Are you treating them as one document or two 
documents. I'm happy for them to be a single document. 

COMMISSIONER:    Yes, we'll treat them as one. 

MR PATERSON:    Firstly, if I may turn to the decision of the 
Australian Industrial Relations Commission. Clearly the decisions of 
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that commission are not necessarily binding on this commission, 
however there are number of features that are identified in this 
decision which I believe are important components of fair and 
equitable payment by result systems. 

One of the characteristics that comes through this decision, although I 
should say that one of the major points of contention in this particular 
case is not an issue of relevance here, and that was whether the 
reference point for determining the threshold, if you like, of the 
minimum earnings compared to the award, whether the 
supplementary payments should be deemed to part of it. I think the 
way the award at a point in time was written, there was an issue as to 
whether the supplementary payments were included in the total wage. 
The decision in effect said that it should be the total award wage that 
is the point of comparison. 
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The issue for me in this case that I think is a principle, it should be - 
may even need - well, should find expression, if the commission is 
disposed to putting payments by results system in, and that is, that 
there should be a minimum level which is guaranteed and that 
minimum level should be against a measured output. In this industry 
in particular the payments by result systems that establish a 
particular quantum of units per hour to be produced in order to 
qualify for payment by results, the time rate is in this case a fairly 
established system in this industry, I believe, called the Austral 
System. 

The other clear issue that comes through these - and I'll refer in part 
to pages 4 of 18 which refers at the bottom of that page to the 1994 
Review of Wage Fixing Principles. The issues that were raised by the 
ACTU were seeking a statement of guidance regarding the equitable 
operations of such systems. Over the page and contemplating reviews 
of awards in the federal jurisdiction - not necessarily the same here - 
the decision says: regard should be had to the need to ensure that the 
scheme in question operates equitably and the issue of equity involves 
workers receiving reasonable compensation over and above the award. 

This particular award maintained through this decision - and if we 
turn to page 9 of 18, the fourth paragraph down - the central issues 
are those of equity and cost. We use the term equity broadly to refer to 
both the arrangements that exist and the employees' perceptions and 
that these are unfair. 

Now whether it would be equitable, this decision goes on to say that: 
there should be a threshold some distance above average performance 
which should be met to qualify for added rewards and that the formula 
rewards production at a threshold; that there's some rate other than 
that derived from the award. Now they're issues that need to be 
determined. 
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In our submission this, if the commission is disposed to having a 
payment by result system in this award, we would contend that it 
needs to provide for more than the minimum; provide something in 
excess of the minimum under the award. 

The other problem that I believe is here and was raised I believe in 
evidence is what is the rate that applies to somebody in such 
situations where work is not available. It may be that the period of the 
raffle is closing and people are still there doing and expecting to earn a 
piece rate, but because of the timing of the raffle there may be a non-
availability of work and in those sort of situations I think that a 
payment by result system would be unfair and inequitable. 
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Of greater concern in respect to a payments by result system for the 
union in this particular award here is that the evidence was led to say 
that there is an existing practice from a very narrow sector of the 
coverage of this award. The evidence was from, if we look at the scope 
of the award as it stands at the moment, it was one of - just one 
component of the award - the fundraising services. The award has a 
definition currently which includes seven points within the scope, the 
proposal in P.4 which I believe remains not disputed by the Chamber 
of Commerce and Industry would add an eighth component and may 
be I should return to that question a little later on as well adding 
telesales. 

To put a blanket provision in the award such as proposed by the TCCI 
would be to extend from a very narrow position in terms of the 
coverage of this award, provisions that I would contend don't have 
application beyond the narrow position to the extent the commission is 
disposed to consider the existing practices. I believe that the provisions 
within the Industrial Relations Act that provide for registered 
agreements, the provisions that are there in relation to supported wage 
or other provisions of the Act that allow for people to earn less than 
the award rate of pay are appropriate to be relied on for such a 
purpose. It is our contention that in the breadth of this industry as 
defined in the scope that a payments by result system is not justified. 

It may be that there are alternatives that could be considered by the 
commission. The union would not oppose some sort of a sunset 
provision which said that organisations which currently operate a 
payment by result system may be allowed to continue to operate such 
a system for a defined period of time; maybe six months or twelve 
months to enable them the opportunity to negotiate registered 
agreements which would more appropriately deal with at an enterprise 
level or for that matter enterprise awards as they can under the Act to 
deal with at an enterprise level, something that has enterprise based 
application. 

I remain concerned about the definition of the average worker. In the 
bootmaking industry where average can be defined as producing sixty 
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units an hour, then it may be much easier to quantify compared to 
this industry.  

The provision that the Chamber of Commerce - as I think I have stated 
throughout these proceedings, the union does not support the 
inclusion of a payments by result system. However, I also see that 
there are deficiencies in the Chamber of Commerce and Industry 
proposal that it doesn't provide for in excess of the minimum rate; it 
doesn't deal with any of the issues that go to how a system of average 
results may be determined in an industry such as this and it doesn't 
deal with things such as non-availability of work. And, as we heard, I 
believe from Mr Innis from the MS Society, there are periods of time 
where these people will be working on call-back and follow up to books 
previously sent out where there is in fact no result attainable in terms 
of the payments by result system in that case being the strike or the 
sending out of a booklet. The work involved at that point in time has 
no result in terms of a payment by result system and I believe that is a 
fundamental dilemma in that situation and could see people engaged 
on a particular system one day and a different system the next and not 
knowing exactly where they sit. 
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The documentation in terms of the other state awards, again I don't 
pretend to - I don't claim that this is comprehensive, but clearly 
looking at the Automotive Award, piecework there is subject to the 
minimum and conditions prescribed; workers of average capacity to 
earn at least 10 per cent in excess of the hourly rate.  

In the Timber Merchants Award, not only are there comparable 
provisions in terms of, in this case, allowing 25 per cent above the 
average weekly time rate, but it goes that bit further in terms of 
specifying clauses which do or do not apply and deals with situations 
where a pieceworker is working but no result is attainable which is 
there in (e) and (f) I believe, where, in that case they are occupied 
whilst shifting haulers or in other circumstances where the result is 
not actually being produced. 

Going through to the Furnishing Trades Award, piecework there 
provides for a 12½ per cent increase and if ready, willing and able to 
work, receive at least the weekly rate. 

In the Estate Agents Award, it is a system that allows for a commission 
only sales basis for engagement and in that case the minimum wage is 
underwritten and guaranteed. 

The difficulties that may arise in terms of an award for the fundraising 
sector which does not contain a piece rate, I believe can be and should 
be appropriately dealt with by other mechanisms under the Industrial 
Relations Act. 

In respect of the third fundamental issue where the parties are apart, 
again I have produced a document which I will tender. 
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COMMISSIONER:    We'll mark that EXHIBIT P.11. 

MR PATERSON:    I understand Mr Cameron has a comparable 
document probably going some degree further than I had the 
opportunity or the time to do. This document identifies awards of the 
commission where there are loadings that apply either outside 
ordinary hours, or generally I've listed those that have something 
equivalent of an afternoon shift. There are four awards there that 
apply 15 per cent to a shift that finishes at or after 6.00pm and before 
midnight, being Aerated Waters, Butter and Cheese, Community 
Services, and Disability Services.  
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The Civil Construction and Maintenance Award has a different spread 
but still provides for a defined afternoon shift with a 15 per cent 
loading.  

In Division A of the Public Vehicles Award outside of the ordinary 
hours, 6.00am to 6.00pm, a 25 per cent loading applies and the Retail 
Trades Award which caused me some confusion at the time as I didn't 
quite understand the origins of it has a table of loaded rates that apply 
to different people being those receiving a loading or those not 
receiving a 20 per cent loading by grade by hours of work. So it's very 
much a special circumstance which I understand to be effectively a 
process entered into some years ago to reduce what were the penalty 
rates at the time and that it had some relationship to a wage case 
decision or a flow-on with trade-offs, a situation that I wasn't party to. 

But my reading and my understanding of those loaded rates is that for 
the 6.00pm to 9.30pm, the rates - the loadings are effectively still at 
this point in time within the range of 17 to 35 per cent. 

It's anomalous in that those loadings are not adjusted over time with 
movements in the base rate, so they're clearly a fixed rate. I didn't 
have time to investigate the origins of that but I believe that they're 
probably fixed until such time as the loading reduces to a figure which 
I would suspect, but don't know, is probably something like 15 per 
cent. 

My contention in tabling this is to say that despite the fact that an 
industry may have ordinary operating hours that extend beyond 6.00 
or 6.30pm that there remains widespread recognition within awards of 
this commission that the interests of employees who work outside of a 
normal day work pattern attract a loading which is a compensation for 
a degree of inconvenience - social, personal, family or whatever else - a 
premium is placed on those hours. 

The issue, I believe, is twofold and looking at the Wage Fixing 
Principles and the first award principle, clearly 10.1 establishes that 
there are in effect at least two considerations, the main consideration 
being existing rates and conditions, but other considerations will be 
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that it meets the needs of industry and ensures that the employees' 
interests are taken into account. 

I contend that it is the employees' interests that are taken into account 
by the providing of a loading. 

The employer's interests in effect are served by a rate being 
considerably less than the overtime rate which, if you look at the 
Clerical and Administrative Employees Award - private sector - in the 
absence of a shift provision in that award, anything outside of 6.30 is 
in fact overtime. So the provision of a shift loading is in effect a form of 
a compromise between overtime and ordinary time. 
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In Tasmania I think there are clearly different issues for different 
people. The award system can't try to deal with and probably shouldn't 
try and deal with different advantage or disadvantage that comes from 
an employee's personal circumstance. However, there remain a range 
of issues that mean that this hour of day working particularly, say, 
between 6.30 and 8.30 which is the spread of hours that we recognise 
outside the norm where the - certainly the fundraising industry and 
the telemarketing side of the coverage of this award clearly does 
operate in that 4.00 till 8.00pm, there's no real dispute about that. 
Issues of transport are a significant disadvantage for people; people 
who rely on public transport after 8.30 certainly have very long waits. 
The public transport system remains geared to day workers getting to 
work by nine o'clock and getting home, having left work at five. 

In southern Tasmania I have had recently a number of people come to 
me where their hours of work are proposed to be changed and 
whatever else advantage there may be in living in southern Tasmania, 
the public transport system outside of peak periods certainly remains 
a disadvantage to employees. 

Similarly, child care arrangements and the like are also still by and 
large geared to day working times in terms of the predominant 
provision of those sorts of services. 

The degree of disadvantage, as I said, there's no proposal before you 
that we should try and categorise the degrees of disadvantage for 
different people working outside those hours but I would contend 
nonetheless that for workers with family responsibilities the 
disadvantage in working between 6.00pm and 8.30 is considerable. 

For those reasons and for the reasons that in fact - what we have 
sought to do in this award in the negotiation phase of this process, 
and it is what has informed the union's position in respect of this 
particular issue, is that in fact we have adopted a shiftwork provision 
from the Metal and Engineering Award. That award is not listed on 
document P.11. Partly it was an oversight in preparation of the 
document. Also it was a matter that that in fact was the source award 
for the provision. 
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It is also, I believe, important to note that P.4 does allow for some 
flexibility without penalty; that would be resisted by unions in other 
industries perhaps. There is no impediment to split shifts. There is no 
penalty for split shifts. The recognition that work in this industry can 
and does occur in two peak periods that may have a break of around 
four hours between them is acknowledged and no premium is sought 
for that split shift. 
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The split shift arrangements would not extend and apply to full-time 
employees, however it's my belief and contention that it is generally in 
the interests of part-time employees to be able to pick up additional 
work and to work two shifts a day when it suits them and by and large 
I am not aware of disputes that have arisen in the fundraising sector 
over these issues. So for those reasons we haven't pursued what, in 
other circumstances, may be pursued as a split shift premium. 

I believe that in that context the union has shown a degree of 
reasonableness and respect for the reality of the way industry works, 
however that doesn't diminish or reduce our claim for a premium on 
the work outside ordinary hours. 

The other issue - I don't think I believe I addressed before is that there 
are two issues that I need to make some submissions to you on in 
respect of the scope of the award. As I mentioned earlier the scope 
currently has roman numerals (i) to (vii). I believe it is still by consent 
between the parties that a new roman (iii) - telesales - be inserted into 
the scope, subclause (b). This issue has arisen elsewhere in terms of 
whether marketing includes sales or whether sales is different. So to 
clarify and to make sure that there is not a gap between the planks, 
telesales is put in. 

The further amendment that I would propose - and I've only briefly 
mentioned this to Mr Cameron and he may need to take some time to 
consider it - but in relation to the current roman (iii) - fundraising 
services - and particularly if the commission is inclined - 

COMMISSIONER:    Sorry, I've got it as the current roman (iv). 

MR CAMERON:    In P.4 it's (iv). 

MR PATERSON:    In P.4? In the current award - sorry, commissioner - 
in the award as made at the moment, fundraising services is roman 
(iii). Yes, it is (iv) in P.4. I would propose that the following words be 
inserted after 'services', 'those being conducted for or by non-profit 
organisations'. There are a number of circumstances in which 
fundraising may be conducted for, say, the Alan Bond Bail Fund or the 
Christopher Skase Medical Fund and we wouldn't want to see the sort 
of provisions and extensions of this award necessarily to those, the 
intent. 
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COMMISSIONER:    Sorry, what was that wording again? Those being 
conducted by or for - 

MR PATERSON:    For or by non-profit organisations. 

COMMISSIONER:    Thank you. 

MR PATERSON:    I mean that may have the effect of leaving some 
people award-free, but I believe it accurately reflects the intent of 
fundraising services. 
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COMMISSIONER:    Does a non-profit organisation have a specific 
legal meaning? I mean many of them would be operating in profit at 
the end of the year - the sorts of organisations that you're 
contemplating I think. Would not for profit organisations - would that 
be better? 

MR PATERSON:    The legal definition is probably not in those terms. 
The legal identity that most commonly identifies not for profit is an 
incorporated body under the Associations Incorporations Act which 
limits that form of incorporation to not for profit organisations, and I 
don't have that Act with me. I can provide the commission with copies 
of the relevant definitions from that Act, but that's not the only 
corporate form in which a non-profit organisation can exist. They can 
be companies limited by guarantee. They can be trade unions for that 
matter and there are certainly other forms of incorporation that some 
of the large charities use. 

Interestingly one of the unincorporated not for profit organisations - 
and maybe it raises the question as to whether they are not for profit 
or not - is the Catholic Church. But that's a separate issue. 

It may be that the parties need to have some conference discussion 
about whether that is a useful or an appropriate redefinition. I 
suppose at the end of the day it can be left as it stands. The cause for 
my concern may not be there if there are no piece rate provisions in 
the award. If there are where it comes back to the issue of payments 
by results, but if payment by result systems are advocated on the 
basis of the evidence before the commission in this matter, then that 
evidence has come from organisations which conduct fundraising - or 
fundraising services that are conducted for or by non-profit 
organisations. That was the evidence before us.  

I think different arguments may well prevail if we were to be looking at 
payment by results in situations where larger and more profitable 
companies were concerned and the margins, for instance, that may be 
appropriate in terms of whether the minimum guarantee was the 
award rate, the award rate plus 10 per cent or 25 per cent may well 
depend on the nature of the industry as to what sort of premium 
should be applied. 
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The evidence that we have before us here is solely from those 
organisations that themselves are non-profit, or in the case of ESP 
where their services are wholly conducted for non-profit organisations. 

In general conclusion, I'd like to just come back to the general 
principle that we would rely on; that the lack of award regulation in 
this area has produced rates and conditions that are not an adequate 
reflection of what we believe are safety net - an award safety net 
should be. The evidence we heard from Mr Wright and Mr Innis in part 
went to the questions of how frequently rates of pay were adjusted and 
clearly there is no commitment in the industry at large to flow on 
decisions such as a wage case decision. In some cases it may happen, 
in other cases it doesn't. The patterns of work that have emerged have 
emerged in a very disparate way. 
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I contend that P.4, as amended by P.5, is an award that should be 
made, is the terms and conditions that an award should be made, 
consistent with the Wage Fixing Principles of this commission, 
consistent with the requirements of the commission to act in the 
public interest with equity and good faith, and that the award would 
reflect an appropriate safety net to cover the industries as defined in 
the scope. If the commission pleases.  

COMMISSIONER:    Thank you, Mr Paterson. Mr Cameron? 

MR CAMERON:    Yes. Thank you, commissioner. Just perhaps 
addressing that issue that caused some discussion between the bench 
and Mr Paterson, I can understand Mr Paterson's requirement that if 
the piecework provision is provided for in this award and it could only 
be intended to apply to not for profit or non-profit organisations that it 
may be appropriate to put such a limitation on the piecework clause 
only so that general scope of the award would still cover industries and 
businesses such as the Alan Bond Fund or the Joe for Canberra Fund 
where fund raisers are being utilised by businesses and services that 
they would still be covered by the award. So I think Mr Paterson is 
nodding that that may be an appropriate place to put some limitation 
in place for not for profit organisations. 

Commissioner, addressing the other issues that have come before you, 
I've tried to keep in similar flow to Mr Paterson and firstly look at the 
wage rates and the points he raised in relation to the proposed grade 1 
that the TCCI put in its document which was forwarded to the 
commission some time ago. 

Mr Paterson indicated it was a midway point between adult entry and 
what the union's P.4 proposes as grade 1A and 1B. Our intention there 
is to look at those employees such as are employed by the MS Society - 
and the evidence clearly supported this - those employees that are not 
using any form of technical equipment apart from a telephone; that 
they are not using computers, they're not inputting data of even the 
most minimum standard into a computer; they're using a printed list; 
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they are using a telephone and handwriting out the results of their 
telephone calls and handing them on to other personnel within the 
organisation that then do the data entry. 

That is the intention to create a level specifically for those people that 
are using non-technical skills, and that is hopefully set out in the 
classifications for the proposed level 1 in our draft document at page 7 
- basically their skill requirements are the use of telephones, 
facsimiles, answering machines and photocopiers, initiating phone 
calls and conducting sales and recording such actions. They're not 
required to do any of those computer skills even though the evidence 
from both Mr Wright and Mr Innis were that the data entry skills that 
they were using were very, very simple and followed on from prompts 
led by the computer. That's the intention of that new classification 
level. 
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Mr Paterson also addressed the difference in wages. Now that may be 
the case but after what we're looking at is that someone at that level 
will stay at grade 1 within the scheme of wage rates put forward by the 
union, their grade 1 person promotes to grade 1B and there is a more 
substantial difference in pay rate at that stage in relation to our 
proposed grade 1 doing very basic work and at the union's grade 1B 
where they may also be required to use computer skills. 

That's the intention. That's why it was put there to cover a 
classification level that does exist in business at the moment. 

In relation to the other amendment that Mr Paterson proposed to the 
level 1 set out in P.4, we consent to that amendment. That would 
therefore be the amendment to grade 2 in our particular document 
that's been put forward. 

Commissioner, Mr Paterson then addressed the wage rates generally 
and referred strictly in passing, but it's a document that is tendered 
before you, to the Vodaphone Network Pty Ltd Australian Workplace 
Agreement. 

I might point out some things to the commissioner in that regard. The 
emphasis of Mr Paterson's submission was that they are substantially 
high rates of pay, which may well be the case, but in any enterprise 
agreement, be it an AWA certified agreement in the federal 
commission, a section 55 agreement or a part IV agreement, the wage 
rates that are set in those agreements are usually as a result of a 
trade-off of productivity reasons or a trade-off for other terms and 
conditions of employment. That would be the case in this document 
and I draw the commission's attention to a couple of points. The 
Vodaphone Network AWA provides for a maximum of 25 days' annual 
leave which is three days less than most state awards, and that is on a 
progressive scale. Within the first year of employment there's 23 days' 
leave, the second year 24 and third year and after is 25. 
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So for instance, in that first year of employment even though they have 
a high commencement salary, they actually have five less days of 
annual leave which could translate to a substantial difference in pay 
rates. 

Further, there is a limit of compassionate leave clause, that the parties 
for which compassionate leave are granted is reduced. Strictly 
speaking there is no parental leave provisions in that agreement, 
although that would probably be contrary to the intentions of the 
federal Act but the wording there says that parental leave will be 
granted in accordance with the state industrial relations legislation; 
there is no legislation in Tasmania covering parental leave. 
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Further, it provides for a seven day roster with, granted, shift loadings 
but it is a requirement that ordinary hours can be worked and people 
are required to work over those seven day rosters. 

The overtime provisions of that agreement are hour for hour time off in 
lieu; there are no higher rates of pay for overtime; the employee is 
required to take an hour off for each hour of overtime, so there's a loss 
there; and there is a limit on the accrual of sick leave provision in that 
AWA whereas the maximum of 60 days accrued sick leave for any 
employee. 

So further, at clause 21, in accordance, it has a redundancy provision 
with a cap of 16 weeks' pay for an employee. Now that is generous in 
context of the six years of service but for anyone with greater than six 
years of service compared to what could be classed as the norm within 
this commission, an employee would be missing out on substantial 
redundancy payments after eight years of service. 

Commissioner, agreement such as that and the Watts Communication 
Agreement - and I draw your attention to some of the trade-offs that 
may exist in the Watts Agreement - that there is no shift loading on 
the afternoon shift provided and that allows on page 11 of that 
agreement that an afternoon shift is one from 4.00pm to midnight. So 
an employee working between four o'clock and midnight on the 
designated afternoon shift does not receive a loading at all, and a 
person working on a night shift which is from midnight to 8.00am 
receives a loading of only 15 per cent. 

Now they may get higher rates of pay and there may be other 
provisions in that agreement but the offset would be these reduced 
loadings for shiftwork. 

Similarly, there is no annual leave loading provision - and of particular 
interest for the commission's easy reference, on page 3 of the annexure 
- and the numbering on my document is askew - but it's an awareness 
statement which is required to accompany the application for 
registration of a part IV agreement. 
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The summary there points out some interesting highlights. Yes, there 
is a higher rate of pay. Point 2, the sick leave, is a maximum 
accumulative period of 100 days. There's no annual leave loading as 
just pointed out. The overtime is time and a half under the award for 
the first three hours and double time thereafter. The agreement 
provides only for time and a half for all overtime worked. Shift 
penalties as indicated, too, are less than what would normally be the 
case under the award. 
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Commissioner, the reason I highlight those differences are that you 
cannot look at an enterprise agreement and say that the rates of pay 
are indicative of what's being paid in industry. One needs to consider 
all the other terms and conditions and look at the trade-offs that the 
employees may make for those higher rates of pay. 

It should also be pointed out that an enterprise agreement is 
enterprise specific and that this is suitable to the parties that work at 
Vodaphone or work at Watts, but it should not be used as a basis for 
making an industry-wide award. Each employer necessarily has 
different requirements and I agree with Mr Paterson that the Industrial 
Relations Act sets out with provision for section 55 agreements and 
part IV agreements for enterprise specific agreements, that should be 
borne in mind when making the award. 

Commissioner, the other aspects that Mr Paterson addressed and we 
would, too, in terms of the wage provisions, I have made copies of the 
relevant parts of the award where the parties are still differing - and I 
have copies to hand to the commission and I'll address each of those 
separately. 

COMMISSIONER:    According to my file here, it would seem as though 
we've got this far without there being any documents tendered by you. 
Is that correct? 

MR CAMERON:    That's correct, commissioner, because we sent down 
a document without tendering it as an exhibit which is what I referred 
to previously. 

What I've done here, rather than just tender you a whole new 
document and waste forest resources, I've highlighted those clauses 
where there is a difference between the proposals put forward in P.4 
and the TCCI's position, and it may make it easier just for reference 
anyway just to have one page in front of you. 

The first document that I've handed up has the heading 'Wage Rates' 
and I think this will be our first exhibit. 

COMMISSIONER:    Yes. So this will be EXHIBIT C.1. 

MR CAMERON:    Thank you, commissioner. I haven't repeated the 
safety net adjustment and weekly wage rates because the relevant part 
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is on page 2 and I think this is the main area where the parties are in 
dispute and that relates to the piecework provisions. 

Commissioner, Mr Paterson has provided you with information in 
relation to several awards that cover piecework. There are other 
awards of this commission that cover piecework and make provisions 
thereof. In particular, there's the Fish, Aquaculture and Marine 
Products Award; it has piecework provisions with the proviso that an 
average worker can earn 15 per cent more than the relevant hourly 
rate. The Meat Processing Industry Award has piecework rates in it as 
well.  
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The Meat Processing Industry Award is of particular interest in that 
the piecework rates are set out in the award and cover piecework rates 
for both slaughtermen and boners and slicers and for each particular 
product that they are dealing with there is a rate set. Now historically 
the Meat Processing Industry Award has the proviso - well, has looked 
at the average weekly earnings and the actual award rates of pay and 
what an employee should be able to process on a piecework basis and 
the rates are actually tied to a weekly rate and are also tied to an 
average employee earning those rates. 

Unfortunately within that particular industry, the piecework rates are 
based on team levels because an individual does not do all processing 
in that award and therefore an average within a team, better 
employees and less skilled employees will receive the same rate of pay 
because the overall processing is limited to the slowest worker in the 
chain. 

There is the requirement of course that an employee does receive at 
least the minimum award weekly rate of pay. 

The Farming and Fruit Growing Award of this commission also has a 
piecework provision. From memory I think it has a 10 per cent loading. 
The Metal and Engineering Industry Award as highlighted. The 
Horticulturists Award enables an average worker to earn 12½ per cent 
above the hourly rate. The Timber Industry Award, I think has been 
pointed out by Mr Paterson as well, refers to a 12½ per cent loading as 
well. 

Commissioner, what we are proposing is not novel. What we are 
proposing by saying an average worker is not novel. The witness 
provided by the union, Mr Cotton, indicated that when he was setting 
expectations for his workers at Red Cross, he knew what an average 
worker should be able to do. 

Mr Innis and Mr Wright also indicated that they knew what an average 
worker could do. The experience of management in these areas are 
such that they can look at a particular job and know what an average 
worker should be able to do.  
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What we are proposing here is no different to those other awards of 
this commission whereby the possibility for an employee - an average 
employee - to earn at least the hourly rate is in place. It does provide, 
however, for less than average employees who would not be covered by 
supported wage provisions but because of their own skill levels or age 
or other limitations cannot average those rates of pay, it provides an 
opportunity for employment in this particular area and in particular 
the fundraising area is one where, because - and it's admitted, there is 
a relatively high turnover of staff because it is a stopgap position, it's 
used by university students, it's used by parents - single parents - 
whatever - the type of people who are often employed in this business 
are those that are looking to have the opportunity to make money; if 
they don't make the full amount of money that the award provides, it 
doesn't mean that they're dissatisfied, it's an opportunity to earn some 
remuneration. 
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COMMISSIONER:    Can I just ask a question there? The other awards 
that you've mentioned that do have piecework provisions - and I will of 
course go and look very closely at them all - do any of those actually 
allow for a worker to, at the end of the day, receive less than the rate 
specified in the award? 

MR CAMERON:    They would because they have that wording that we 
have copied here, that the piecework rate as struck between the 
employer and the employee shall be such that an average worker - I 
think the terminology used in one of the exhibits of Mr Paterson was 
the average journeyman - would be able to earn the relevant award 
rate of pay. So the average worker would earn it but there is provision 
that if you're not average you're not earning it, if you're above average 
you're earning more. 

Now in that regard, I would also further tender a document - and I 
apologise in this regard, commissioner, that at the time of the last 
hearing there was a request for this information to be made available - 
the document shows up as a facsimile message addressed to myself at 
the TCCI, however it was e-mailed to my work e-mail address which 
hasn't worked for some months; we have been able to scour it off the 
computer system and that was only a few days ago and I brought it 
along rather than sending it off at that time. 

COMMISSIONER:    Okay, well that's EXHIBIT C.2. 

MR PATERSON:    Excuse me, commissioner, what was C.1? 

MR CAMERON:    C.1 was the document headed 'Wage Rates'. 

MR PATERSON:    Thank you. 

MR CAMERON:    Commissioner, with C.2, Mr Wright from the Guide 
Dog Association, as promised, has done a breakdown for two months. 
Now he has looked - and I think you'll recall that both Mr Wright and 
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Mr Innis said that the sorts of records which we asked for are not what 
they normally keep, but through some means they could provide this 
sort of information. Mr Innis hasn't provided the information I may 
point out as well. The total hours paid is vastly different but what we 
would be needing to look at would be the minimum rate and the 
maximum rate paid per hour. 
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Now in July that rate was $9.83 and the maximum was $21.36. Now 
under the proposal put forward by Mr Paterson, I think for these type 
of workers the award rate is $13.83 per hour. So yes, there are people 
earning less than that award and we would argue in terms of the 
piecework rate they would be less than average. The average rate, you 
can see, was $15.83 which is higher by $2 per hour than the award 
rate of pay even bearing in mind the $15 pay increase in the safety net 
adjustment. The highest rate was $21.36. In August those figures 
varied - and we're not sure as to what seasonal factors came into 
account there - we know that there were more people employed, that 
more hours were utilised but possibly for whatever reasons sales 
weren't as good and the minimum rates were $8.45 but the maximum 
rate was still well in excess of the $13.83 under the award. 

I said to Mr Paterson prior to the hearing today that the witness that 
he called, Ms Everett, in her evidence, indicated that the maximum 
she could earn per hour was in the vicinity of $14 which was the base 
rate and a five per cent bonus that her organisation worked under. 

I suggested to Mr Paterson, and he indicated, that it's a guaranteed 
rate granted, and that with a shift loading that their agreement 
provides that she could earn $16 per hour. Someone with her skill and 
expertise would obviously be earning, under these piecework 
provisions, somewhat higher than what she's earning under the 
agreement she's under. 

What we're submitting is that the opportunity should be made 
available to employers and employees to utilise the system of 
piecework so that the employees that have in the past earned more 
than the award can still do so; those that haven't earned the award 
rate of pay can still be employed because at the end of the day the 
evidence was that in the necessity to pay hourly rates of pay, further 
costs would be engaged by the employer because the staff would then 
have to be supervised to make sure that they were meeting the 
required standards to justify the income paid. 

That would indicate per chance that the employees, and I think Mr 
Innis pointed it out, that those that weren't making the grade were 
soon moved on because they utilised resources that could otherwise be 
used. 

At the end of the day, though, the provision that we're putting forward 
that an average employee would still earn the hourly rate, the 
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indications here are that that would be much the case and that would 
be happening in the workplace. 

The $12.31 average in August is marginally less than current but if 
such an award provision was in place it may well be that the employer 
has to make up that shortfall. 5 
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Commissioner, the other aspects of note were the decision in P.9 
handed forward by Mr Paterson. I refer the commission to page 17 of 
18 and in particular, under the heading 'Conclusion', to summarise at 
point 3 in calculating what the unit rate should be, it should be set 
with a view to enabling employees of average capacity to earn 10 per 
cent more than the relevant time rate in that particular award. 

Again, it's the average capacity, the average journeyman, the average 
employee can earn the award rate or more. 

Commissioner, to exclude the possibility of having a piecework rate 
under this award would, we suggest, be contrary to the provisions of 
the Wage Fixing Principles. As highlighted by Mr Paterson, they 
require the commission in looking at a new award - at principle 10: 
that in making a first award the long established principle shall apply. 
Prima facie, the existing rates and conditions and that the award 
meets the needs of the particular industry or enterprise and ensures 
that employees' interests are also taken into account.  

We would submit from the evidence provided that in the industry of 
fundraising in particular, there is piecework being worked at the 
moment and it has worked for many years. Further, we would argue 
that the clause that we are suggesting in C.1 would protect and ensure 
the employees' interests are taken into account because it means that 
the average employee will still earn the award hourly rate but has the 
potential to earn substantially more, and as indicated in C.2, for that 
period of July, for instance, they were earning to the possibility of $8 
above the award - $7 to $8 above the award for that period. 

Now the fluctuations that will take place of course may mean that the 
employer in certain months has to make up that shortfall. In that 
regard that shortfall to the base rate was highlighted in exhibit P.10 
and the Estate Agents Award - what was not referred to by Mr 
Paterson in reviewing the piecework provisions - or commission or 
incentive work as they call it under that award - is on page 54 of the 
award which is the last page of the larger exhibit of P.10 at point 6, 
that the parties may agree to that system of commission earnings in 
lieu of payment of the minimum wage and the agreement to pay 
commission in lieu of minimum wage does not negate the employer's 
obligation to pay the difference. 

Now what's happening there is that if the commission is not the 
minimum rate, the employer still has to pay the minimum rate. 
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The next paragraph provided that where the employer is required to 
make up that minimum rate in any particular period, that shall be 
absorbed against future commission earnings. So in the month of July 
or in a week in July the employer had to contribute to make up the 
minimum rate, the next month such - or next week - that amount was 
deducted from the commission paid. 
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So there is a safeguard there for the employee to at least take home so 
much per week, but it's not always - it's taken then to account an 
average, I would say, over the period. So that particular provision 
needs to be highlighted in terms of that exhibit from the union. 

Commissioner, there's not much more I would wish to address in 
relation to piecework other than to say that it's not an unusual 
provision. It exists in other awards of this commission and federally 
and it operates in the workplace in Tasmania. Currently, it's operating 
in industries covered by the award and we would suggest that to 
remove that potential would adversely affect employment in that area. 

You may recall the evidence of Mr Wright who, through his 
organisation, does do commission-based sales for other companies 
besides the Guide Dogs or for their own other areas. His indication 
was that in the absence of piecework they would not justify running 
that particular part of their business as they could not guarantee to 
get the returns necessary to justify its existence. 

In the absence of piecework rates for these businesses that have been 
operating under them for many years, as indicated with the Guide 
Dogs and Multiple Sclerosis Society, there may be the likelihood that 
in the absence of piecework rates those businesses may not continue 
to exist. 

We are not saying that the employers would be adversely affected 
because the wording, we suggest, would protect them accordingly. 

Commissioner, just while I notice - and I haven't got a document - and 
Mr Paterson hasn't addressed it either - following the last hearing 
before you in discussions between Mr Paterson and myself, the annual 
leave provisions of P.4 were addressed. For clarification's sake, I think 
Mr Paterson and I discussed rather than using the term 152 hours of 
leave which causes all sorts of concern and dissent in the workplaces 
because of part-time work in particular, thinking that they're still 
entitled to 152 hours of actual leave, it was suggested that we used a 
number of days or number of weeks in that regard. I think Mr 
Paterson when he addresses after me may indicate his consent to 
using a different terminology rather than 152 hours. As the 
commissioner would be aware from her experience, that part-timers in 
particular think that that's their entitlement as well, whereas it's 
intended that pro rata provisions apply. 
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I just made note of that in passing and I think Mr Paterson may 
address you in that regard as well before the commission arbitrates on 
the award. 

Commissioner, the next aspect that I wanted to talk about was further 
in relation to wages and I have another draft document for you. It 
relates to annualised salary agreements and I think it is the same as 
in that document forwarded to the commission, but for ease of 
reference I've printed it out on a separate page. 
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COMMISSIONER:    Thank you. EXHIBIT C.3. 

Commissioner, the proposal in P.4 is basically a lift from the Clerical 
and Administrative Employees (Private Sector) Award and it has 
certain limitations within it that only certain levels of employees can 
avail themselves of annualised salary agreements. I think it's levels 4, 
5, 6, and 7 and level 3 only with the consent of the union. 

Besides possibly suggesting that that may be discriminatory against 
certain classifications of employees that they can't negotiate their own 
terms of employment - Mr Paterson put this to me, that it may indicate 
some sort of suspicion that people at those levels can't even work out 
for themselves what their entitlements may be. 

It would certainly limit the possibility of employees entering into an 
annualised salary agreement at levels 1 and 2, and bearing in mind 
that levels 1 and 2 would be the areas of most employment in 
fundraising areas, for instance, such as the witness Everett who would 
probably be deemed to be a permanent employee that could avail 
herself of an annualised salary agreement. 

I think what we have put forward there is in similar terms to Mr 
Paterson but removes the discriminatory provisions relating to certain 
classification levels only. I put that forward, commissioner, as being a 
position that would be fair and equitable to all employees employed 
within this industry. 

Commissioner, the next area that we would look to address relates to 
the hours of work and I would hand up two separate documents in 
that regard. The first one is obviously a draft provision for an award. 

COMMISSIONER:    So we'll mark the first one EXHIBIT C.4. So that's 
the one headed 'Part V - Hours of Work'? 

MR CAMERON:    Yes. Thank you, commissioner. The other one is just 
headed up 'Hours of Work' and lists a number of awards. That should 
be as a separate document because they're related but not together. 

COMMISSIONER:    EXHIBIT C.5. 
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MR CAMERON:    Commissioner, C.4 is in effect the same as the 
corresponding clause in P.4, yet the difference is at point B and it 
refers - and in reference to the span of hours. 

Commissioner, the evidence that all witnesses brought forward that 
came to these hearings indicated that in relation to fundraising in 
particular that the best hours for operation - the hours that they do 
operate - are until 8.30 at night - or until 8 o'clock at night - 8.30 at 
night. That, in relation to fundraising in particular, is the best time 
and Mr Cotton and Ms Everett, the witnesses brought by the union, 
confirmed that as well as Mr Wright and Mr Innes. 
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What we are saying is that in accord with principle 10 of the Wage 
Fixing Principles then when making this award we need to take into 
account what currently exists in industry and the evidence was that 
currently the hours of work and the suitable hours of work are until 
8.30 at night. 

Mr Paterson has suggested that after 6 o'clock should be shift work 
and has also indicated that the rates of pay put forward by him do not 
take into account this strange array of hours as put forward by the 
TCCI. 

Now C.5 is a list of a number of awards of the state commission that 
have varying commencement and finishing hours. What needs to be 
borne in mind is that industries have different demands put on them 
and different requirements in terms of production, in terms of 
providing services and facilities in their particular industries and the 
span of hours in those awards have been set to suit the circumstances 
of the industry.  

In particular I draw your attention, to start with, to the Meat 
Processing Industry Award which has hours of work of 5.30am to 
7.00pm. 5.30am is a relatively early start for most people. It would be 
for myself and 7.00pm is a fairly late finish but they're the span of 
ordinary hours.  

Within that industry as well, their rates of pay for a tradesperson are 
the same rates of pay as a tradesperson in the building industry who 
start work at 7.30 in the morning, as work in any of the other 
industries where the tradespeople work more regular hours, to use 
that expression, 9.00 to 5.00 or whatever.  

Similarly, in the Meat Retailing Award, the commencement time of 
4.00am and 7.00pm Monday to Wednesday, 4.00am to 9.00pm 
Thursday and Friday, are the regular span of hours in which ordinary 
hours can be worked. A qualified butcher, I think it is level 5 from 
memory, but on a hundred per cent relativity, still only gets his 
$492.20 per week whether he starts at 4 o'clock or whether he starts 
at 7 o'clock in the morning. He still gets his tradesman rate. There's no 
difference because he's starting early in the morning. 
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I would suggest that would be similar in the Baking Industry Award 
where there are tradespeople employed, that the loaded rate there only 
applies between 8.00pm and 3.00am so a baker starting at 3.00am in 
the morning still only gets his tradesman rate of pay even though he 
has what is referred to as, the inconvenience and family problems, of 
starting at that time.  
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Just going through the list as well to highlight some of those particular 
areas, Broadcasting and Television - the hours of requirement are 38 
hours per week over any 28 day cycle with no limitation as to 
commencement and finishing so they have to be worked within a 10-
hour spread. 

Cleaning and Property Services - no commencement and finishing 
time. Though Saturday and Sunday and public holidays obviously pay 
higher rates of pay.  

Carriers Award - 5.30am start until 6.30 at night.  

Dairy Processing - 6.00am until 6.00pm, Monday to Sunday. 

Entertainment Award - and the nature of that industry is, there is no 
stated limits of the commencement or span of hours.  

Hospitals - 7.00am to 7.00pm.  

Hotels and Resorts Award - there is no limitation as to the span of 
hours and the list goes on. As highlighted, I've indicated the meat rate 
at retailing and baking. Other ones of interest are Medical Diagnostic 
and Medical Practitioners Award where there's an 8 o'clock finish and 
8.30 finish.  

Printers Award - 10 o'clock finish at night. Still ordinary hours of 
work.  

Retail Pharmacy has some particularly strange spans of hours and the 
ordinary hours working within those with some loadings before 
8.00am and after 9.00pm, which is later than what we're proposing 
here. 

Security Industry has no limits. 

Restaurant Keepers have no limits but have loaded rates after certain 
times.  

Similarly with the Shellfish - it's an 8 o'clock finish.  

Totalizator Agency Board - 2.30am finish.  

Veterinary Surgeons - 8 o'clock finish and so on.  
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What these highlight are that those particular industries, because of 
the needs of the industries and the needs of the people they are 
servicing, that they have hours of finishing to suit the industry and 
ordinary hours of pay within that span of hours.  

What we are suggesting here and in line with what has been the 
practice within the industry, especially fundraising, is that ordinary 
hours of work are until 8.30 at night and that ordinary hours are paid 
until that time. We do not see why an industry as has existed for many 
years has to change and pay higher rates of pay because of the 
implementation of an award when principle 10 is taken into account. 
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I haven't got a copy of the document but I think I took into account in 
that other document we provided, that the shiftwork, afternoon 
shiftwork provisions, were changed accordingly to provide for that 8.30 
finish and the ordinary hours of work. If not, I think that will need to 
be taken into account when striking the award to indicate that the 
span of hours of 7.00 to 8.30 afternoon shift would be a shift that 
finished after 8.30 at night. I could check on that later and advise the 
commission accordingly, but they would need to be tied together for 
obvious reasons. 

That would be the only change that we're looking at there and that's 
the span of hours, taking into account what's happening, taking into 
account what industry requires, what the people that are serviced by 
this industry, in particular fundraising, would require and what is the 
best time for employees to work. Penalty rates may prohibit employers 
employing people after 6 o'clock at night or 6.30 at night and therefore 
their potential for income if piecework rates are approved would 
similarly be reduced.  

Commissioner, P.11 of the union addressed certain awards and the 
shift loadings and Mr Paterson went at lengths to look at the 
inconvenience to people working these shifts. If I may suggest however, 
that these particular awards are awards where the hours worked by 
the industries are particularly extended and the loading is paid when 
someone is working different hours compared to people working 
through the day. What is proposed by us in the Business Services 
Award is that everyone can work up to 8.30 at night. There are not 
some people knocking off at 4.00 and these other people on rotating 
shifts or on the direction of the employer, working hours unsuitable to 
them.  

These are, under the Business Services Award, until 8.30 at night, the 
expected hours of work in that particular industry. The people that are 
working there want to work from 4.00 to 8.00 currently to maximise 
their earning potential.  

In the Business Services Award, 8.30 at night is the best time to work. 
These awards and indications by Mr Paterson are to compensate 
people who are still working in an industry where others are working 
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and the potential to earn during the day - these people that are 
working are expected to work at a later time are compensated for that 
inconvenience. The Business Services Award will suggest that it's not 
the inconvenience at all, it's the requirements of the business.  

Commissioner, the next aspect I wish to address is probably not of 
great contention between the parties but it obviously needs to be 
looked at and it relates in some parts to definitions and employment 
categories and I have another document to hand up there, 
highlighting, so we could look at those differences between this which 
would be -  
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COMMISSIONER:    EXHIBIT C.6. 

MR CAMERON:    - exhibit C.6 and the corresponding clauses in P.4. 
Commissioner, in P.4 there is a definition of permanent employment. 
I'm not aware of any other awards that have a definition of permanent 
employment. We would be breaking new ground and I am just 
wondering whether it is required when the other natures of 
employment are already set out in terms of casual, full-time and part-
time. I think it is generally accepted in industrial relation circles that if 
you're permanent you're not casual. Mind you that may not be the 
understanding in the workplace that often but by those who practice 
in the field, it's the understanding. 

Similarly, under the Employment Categories, part (a) - Full Time, Mr 
Paterson's draft P.4 has a restriction on one engagement. Again, it's 
something that we don't overly contend with but it is something that 
we would suggest doesn't need to be included in the award.  

Commissioner, part (b) is Casual, whereas in P.4 it's (c), I think. I've 
just got them the wrong way around to an earlier draft. We have put in 
there, we basically - for casual employees, we basically agree with the 
wording put forward now in P.4. There's some talk there about 7.00am 
and 6.30pm which Mr Paterson's P.4 does not refer to any more but 
the provision that we do want to highlight is in relation to broken 
shifts.  

We agree in principle to broken shifts. It's just a matter of the wording. 
Mr Paterson's draft uses the word 'genuine' consent. We use the word 
'mutual' consent. I think the use of adjectives in awards that go 
beyond and go to emotions and things possibly may be a dangerous 
field to travel. The use of, mutual agreement, is a common expression. 
It's fully understood. Genuine agreement is always very hard to define 
and I can see disputes arising as to what is the definition of genuine 
consent.  

In the workplace, mutual, would be understood. If the employer and 
the employee agree, then it's mutual. To say it was, genuine, the 
employer may have some grudges but still agree to it. Is that genuine? 
No. Then maybe there is a breach of award or some other problems for 
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the parties. I think the use of the word 'mutual' in both casual and 
part-time relating to broken shifts, and we use the words 'broken 
shifts'. Mr Paterson uses different wording but I think the intention set 
out in ours is fairly clear. It can be easily interpreted and utilised in 
the workplace.  5 
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The other area that changes of course is that probationary 
employment - and we had this discussion in conference, the TCCI's 
position is still the same. We do not object and we welcome the 
inclusion of provisions relating to probationary employment. I think 
that is the limit of what is required that setting out, there can be 
probationary employment, the maximum period of probation and that 
for the purpose of the award they're full-time or part-time employees 
so that it clarifies their entitlements in terms of annual leave, sick 
leave and so on.  

The draft put forward by Mr Paterson talking about review periods and 
everything else, may be good management practice and it is something 
that we do recommend to our members, not only in relation to 
probationary employment but general employment. But I don't think 
it's a provision that should be placed in the award. It is too 
prescriptive - areas by either party could lead to all sorts of problems 
but I don't think the award system is intended to cover.  

As Mr Paterson indicated, the award is set there as the safety net. If 
certain companies and businesses wish to impose other policies, that's 
fine, but the timing of reviews and review processes should be left to 
the individual employer and employee not set out in the award. All the 
award needs to say is that there is provision for probationary 
employment to a maximum of eight weeks, that it can be extended by 
mutual agreement - probationary employees full-time or part-time for 
the period of that employment. The extra areas are too prescriptive 
and we do not think they would assist in the workplace at all.  

The terms of engagement and termination clauses, I think are much 
the same, except Mr Paterson's draft in P.5, which I think he had some 
slight alteration which is possibly the variations to P.4 - he did not 
have (b) and (c) set out, which he still wishes to retain. Just for the 
commission's attention, that P.5 document with some amendments 
put forward by Mr Paterson, he didn't replicate subclauses (b) and (c). 
My understanding is that his intention under subclause (iii) they are 
still there. It was only part A where he was making an amendment. 

Our further suggestion would be, we do not need the heading under 
(3)(a) of job description and I think that may just be a typographical 
error that when amendments were made to that clause, the heading 
wasn't removed. Otherwise, I think we're in agreement in that regard. 

Commissioner, they're the main points that we wish to address. We 
could go through the evidence of the witnesses and highlight certain 
things but I'm sure the commission will read through the transcript 
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and note the relevant points there. Mr Paterson hasn't referred to the 
call centre salary survey which was P.8 in his opening address but he 
may well do so when he addresses after me. 

I would suggest though that although the figures are very fascinating 
and interesting, figures are figures and you can put whatever 
interpretation you like on them. We do not know that if you're looking 
at someone in a relevant industry Australia-wide what the other terms 
and conditions of employment are, what their hours of work are, what 
their expectations are, what other packaging arrangements are made.  
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Similarly, as I said, in addressing the enterprise agreements put 
forward by Mr Paterson, there may be trade-offs, we do not know, and 
therefore I don't think much weight can be put on any of the figures 
indicated in P.8. There is no way to tie them to the award rates of pay 
as proposed. All they're saying is that in certain areas there may be 
lots of money paid to people doing similar jobs. Good luck to them. 
They may be elsewhere. They're not Tasmanian as such and at the end 
of the day we do not know what the terms and conditions are 
underpinning those rates of pay.  

It's all very well to say, for instance, as the government likes to do, 
that there's been percentage increases across enterprise agreements. 
They never say what the trade-offs for those were. We do not know 
what the trade-offs for these high rates of pay in P.8 were either. 

Commissioner, similarly with P.1, which was a document provided 
whilst Mr Cotton was in the witness box. It goes through training that 
is available through TAFE and the TCCI certainly supports the 
availability of training across all areas of industry. However, I don't 
think much weight can be placed upon it particularly in light of the 
other evidence from that witness who was concentrating on 
fundraising activities and in particular, his experiences with Red 
Cross. I think in cross-examination it was admitted by him that only a 
very, very small part of the training that was provided in these TAFE 
courses was actually relevant to the very base level telesales and 
marketing that were addressed in fundraising and the evidence of Mr 
Innis and the gentleman from ESP Marketing, Mr Pocket, were such 
that they did not look for any qualifications or training at all when 
they were recruiting their people. They had their own in-house 
training. They trained the people to follow the scripts that they 
followed and therefore the relevance of P.1 in terms of skills et cetera 
and this probably goes back to our proposed level 1 classification, the 
relevance of this training is very minimal because what we are looking 
at, particularly in MS Society is someone who has a sweet voice on the 
phone, can use the telephone and make notes and read a telephone 
number to make the call in the first instance.  

I may also point out that it was highlighted that the selling skills were 
an important aspect of these marketing and fundraising activities. In 
particular, the witness from the union Ms Everett conceded herself, as 
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did Mr Cotton, that they knew fairly well straightaway that a person 
wasn't going to buy tickets in fundraising activities and they did not 
spend time using sales techniques and sales pitches to convert that 
person into becoming a ticket buyer. The parties all recognised that 
that is not good for the business and you would not get a definite sale 
from it. Therefore, the skill levels that we're talking about are not as 
great as maybe indicated by this training provided and exampled by 
exhibit P.1. 
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Commissioner, similarly, I suppose we acknowledge that P.2 is much 
the same, that it is all very well to have these requirements to obtain 
qualifications in certain skills in certain occupational areas but the 
indications from the witnesses were, that they were not relevant to 
fundraising. 

I suppose a lot of talk and witness evidence has concentrated on 
fundraising in particular because that is the area where the main 
dispute between the parties lay, that is in piecework rates and hours 
of work.  

We acknowledge that this award is intended to cover a vast industry 
including call centres, internet providers and paging services, visitor, 
customer and consumer services and so on. The award is important to 
industry in Tasmania. It will have an impact upon businesses that are 
currently operating. However, we do not think that the suggestions we 
have made in relation to the span of hours or the provision and the 
availability of piecework where there has to be mutual agreement 
between the parties for piecework to operate - it's not compulsory 
imposition on either side - we do not think that what we are 
suggesting will unduly detract from business in those other areas that 
it is anticipated to be covered by the award. They will be affected, 
obviously, because at the moment the areas covered are award-free 
and certain limitations will now be imposed in relation to the span of 
hours, weekend work, penalty rates, annual leave and the other 
aspects of employment that are only protected by the award system in 
Tasmania.  

The TCCI is quite happy to bring into place awards which are fair and 
reasonable and provide protection for employees. We are mindful, 
however, that in introducing the award, principle 10 ideally states that 
we need to be aware of how businesses have operated and are 
continuing to operate and that the imposition of a new award does not 
kill those businesses. 

It would be unfortunate, it has been suggested to me privately, that we 
end up with an award covering industry that no longer can afford to 
exist. We think that the amendments that we have made or suggested, 
to P.4 and P.5 collectively, will not detract unduly from business in 
Tasmania and will still protect the rights and entitlements and the 
interests of employees within the industry specified.  



T8681 - 5/10/00 
 

185 

Commissioner, I think that is all I need to address. I will hand up a 
final document. Mr Wright, when addressing the commission referred 
to certain figures and some of those figures were read into transcript. 
To assist the commission in that regard, I have a copy of the document 
to which he was referring so that when reading through the transcript 
you can see more clearly what he is pointing out. It may just highlight 
the differences there.  
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And the main point that he was making from those figures was, that 
over the period of time from 1989/90 to 1999, in particular the last 
couple of years, the net profits of his organisation have been declining 
and the wages have been climbing. We may raise that, I suppose, to 
bring into account something put forward by Mr Paterson, that this 
part of the industry ignores the flow-on of State Wage Cases and so on.  

I think you would see that for that particular business in particular, 
wages as a percentage of sales have gone from 14 per cent to 40 per 
cent and wages as a percentage of gross margin have gone from 27 per 
cent to 57 per cent. So that would indicate they have been following 
wage increases and have been providing wage increases.  

I think the introduction of this new award will certainly protect 
employees to ensure that wage increases do flow on through State 
Wage Cases and give the employees the protection required in that 
area so that they are not exploited.  

Commissioner, they would be our submissions. We support the 
introduction of this award, subject to the alterations and points raised 
in relation to piecework rates and the span of hours in particular.  

COMMISSIONER:    Thank you. We'd just better give that table that 
you've produced a number, EXHIBIT C.7. 

Mr Paterson, how long do you anticipate your response taking? 

MR PATERSON:    Not long, commissioner. If I proceed now, a couple 
of matters that I can deal with quickly - the annualised salary issue, 
the provision that is there is derived from the Clerical and 
Administrative Employees Award. I believe that the protections are 
adequate in terms of the aggregate being no less than the award 
entitlement and the right to withdraw and I have no objection to the 
facility being open to any employee as Mr Cameron indicated. I think 
there's some presumption that people are not capable of entering such 
agreements, or for that matter, getting advice, so I've got no problem 
with that facility being extended to all employees. I believe the 
protections are in the clause itself.  

The annual leave issue, my concern with the expression of annual 
leave has always been that days are the most useless thing to talk 
about. I'm happy with hours or weeks. The preferred option seems to 
oscillate a little. I believe that four working weeks is as clear as 
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anything, so long as people know what their average working weeks 
are. If hours create a problem it can be fixed in one or two ways, either 
152 hours for full-time workers and spelling out that it's pro rata for 
part-timers but I'm quite happy to have it expressed as four of normal 
working weeks. 5 
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Which leads me to a second point, that I would suggest that in terms 
of the Vodafone agreement, that the days are not calendar days but 
paid days and that 25 paid days leave is in fact five weeks, not four. 
So, it's not three less, it's in fact five more. Which probably reflects an 
additional week for people who work weekends or shifts, I would 
suggest. 

In terms of those agreements and certainly in terms of the Hallis call 
centre survey material, I believe P.8, we don't place any reliance on 
those, other than as I indicated, to indicate the range that is there. It 
is also interesting however in the Hallis survey - it probably says more 
about Tasmania than it does about this particular industry, however, 
you do need to look at the number of organisations covered at each 
level but the Tasmanian figures tend to be for a very small number of 
organisations, they need to be read with that in mind. 

The documentation is of the most authoritative of call centres in the 
country. It certainly established that reputation and the purchase 
price for the document tends to reflect that. It does also indicate quite 
comprehensively and it is figures and ..[inaudible].. figures, but first 
quartile the medium and the third quartile for both a base salary and 
a salary package. Given the number of Tasmanian firms, in one 
instance there, it looks like they did hit Vodafone. In another instance 
they probably hit an insurance call centre. No specific reliance is 
placed on that. 

I'll deal with the lesser matters that were raised. The Watts 
Communication one - I've just done some calculations. The minimum 
rate for their base classification in that agreement was $399. That was 
prior to and in fact at that hearing of that part IVA agreement, there 
was an undertaking to flow on the 1998 wage case. The effective 
comparable rate and Watts Communications have passed on all wage 
increases since then - the effective base rate would now be $440 and 
that comparable classification in P.4 is $438.  

The issues in respect of the Red Cross agreement, again, I respect and 
acknowledge the comments made by Mr Cameron in terms of the 
nature of agreements. All I use those for is as evidence of the range of 
wages and conditions that exist and the registered agreements are the 
best form of documenting exactly and giving the commission the 
opportunity to examine all the aspects that are there.  

There don't seem to me to have been very many trade-offs in the Watts 
agreement, a base rate that is equivalent to the minimum adult rate in 
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the Clerical and Administration Award and everything else seems to 
have been giveaways rather than gains.  

Interestingly, to go to the Red Cross agreement and the reference that 
Mr Cameron made there to what Ms Everett may be able to earn, my 
calculations are that with the recent safety net increase, with a 15 per 
cent shift loading applied to the base and her five per cent bonus, she 
could be earning up around $16.81.  
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The important thing for me and that I would suggest to the 
commission in terms of the Red Cross industrial agreement, section 55 
agreement, is that it was possible for that organisation to put in place 
the sort of standards, or very close to the standards that we are 
seeking in this award at the same time as they grew their business 
and continue to.  

The point being made is that the implementation of the standards that 
we seek to make with this award did not send Red Cross broke. It 
didn't put them out of business and in fact they were able to grow 
their business significantly.  

The wording on the definitions, I stand by our position and we ask that 
you make the decision that looks at all the submissions made to you 
and make a decision that you believe is in the best interests of a 
comprehensive safety net.  

In terms of things like the probationary period, I believe that employer 
practices aren't consistently of a high standard and that there is no 
impediment and no unreasonable restraint or compulsion placed on 
employers to oblige them to have things like mid term reviews. 

The issue is one that I suppose is open to continual debate in various 
jurisdictions as to what extent management prerogative can be or 
should be constrained by an award. The existence of an award in itself 
is a constraint on management prerogative and the differences 
between this commission, for instance, and the federal commission 
show the very wide range of acceptable interventions by the 
commission.  

We'd ask and suggest that you make those interventions in the form 
sought in P.4, where it comes to the differences between the parties 
particularly, comparing P.4 and P.5 to Mr Cameron's C.4 and C.6.  

A case in point there, the definition of a permanent employee I've 
always found to be problematic when it is not there and the alternative 
is full-time as opposed to casual. I suppose that's my major concern, 
that full-time should be regarded as relating to the number of hours 
per week that somebody works and not their status as an employee.  

My personal preference is for the parties to develop something that 
may be even goes back to weekly or fortnightly hire but clearly the 
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intention is a continuing employee who, all other things being equal, 
will continue to be employed as opposed to a casual who is, specific 
period, specific duties, however defined in a particular award. 
Permanent does imply certain things that may be irrelevant in times of 
major change and turnover. I don't get hung up on the particular 
wording, however, I think it is useful to define what that status is as 
the primary status rather than leaving it as everything other than 
casual.  
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Finally, to return to the question of piece rates. As I alluded to when I 
was talking to P.9, I think my fundamental difficulty, leaving aside the 
question of can it be done in a way that's fair and can it be left to the 
industry to effectively regulate itself and when I look at the evidence, 
we in fact I think see a range of strikes per hour that range from four 
to probably ten. How, in that situation, we can derive a definition of 
the number of strikes per hour that would be attained by an average 
worker in a fair and consistent way across the industry does totally 
elude me.  

Mr Wright, in transcript at page 113 mentioned a number between 
four and five. The conclusions I draw from Mr Cotton and Ms Everett's 
evidence - Mr Cotton around page 63 and following and Ms Everett 
around page 87, is that their organisation would strike an average 
sales that were probably between 20 and 25 per shift, which probably 
comes down to somewhere between five and six or seven. The 
difference between producing five and six, if we were to take the 
arrangements that apply at Multiple Sclerosis, the difference of just 
one strike in the average is $1.50 an hour. The difference at Royal 
Guide Dogs of one strike would be $2.50 an hour. So the difference 
between four and five strikes is $2.50 an hour. 

Without pursuing and in any way saying that this commission should 
adopt the positions or the issues in P.9 are necessarily relevant, one of 
the issues there was, having systems that determine what an average 
number of production units per - in fact week, were reasonable and 
one of the issues there was, should the payment by results be based 
on a week or a day or a shift. In this case we've reduced it down to 
arguments about payments by results per hour which probably make 
it even more difficult to arrive at what a reasonable average is. Which 
is not to say that a reasonable average couldn't be determined but on 
the evidence before us and taking, if you like, what I believe was very 
credible evidence by Mr Wright as well as what I would hope the 
commission saw as credible evidence from Red Cross, the range of 
what an average worker might achieve varied widely between 
organisations and between raffles. 

The range in the documentation provided by Mr Wright and tabled by 
Mr Cameron between two months was something like 28.5 per cent. 
There may well be very good reasons for that - in C.2. The difference 
between an average rate of $12.31 and $15.83 is huge. I don't think 
there's enough consistency in the pattern of results or the 
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measurement of results for a fair and equitable piece rate system to be 
in place and I think that if it is a need of the industry - not of the 
industry, if there was the need of a particular enterprise to have such 
an arrangement or if it is merely the desire of the employer and the 
employees to continue an arrangement, then I would suggest most 
strongly that various components of the Industrial Relations Act have, 
at their core, that very purpose, of allowing an enterprise to regulate 
its affairs by section 55 or part IVA agreements in ways that diverge 
and differ from an award and that it's my final submission on that 
matter that the industry is nowhere near sufficiently coherent or 
developed for the union to be confident in a piece rate system being 
fair and equitable across the whole industry.  
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As I said previously, it may be that there is an alternative in terms of a 
clause that allows current operations to continue for a very definite 
and specified period of time and at the end of the day this exercise is 
about creating a safety net, that the provisions of economic incapacity, 
the provisions of registered agreements under the Act do in fact allow 
organisations to manage processes and I think that ultimately that's 
what we're talking about is how the introduction of a safety net can be 
managed by these organisations. If the commission pleases. 

COMMISSIONER:    Thank you. Yes, Mr Cameron? 

MR CAMERON:    I don't want to go back and forth a lot -  

COMMISSIONER:    I hope not. 

MR CAMERON:    - but just in relation to something that was brought 
up. The piecework provisions that we're proposing are not industry-
wide piecework provisions. 

COMMISSIONER:    No. You're proposing it be by agreement at the 
workplace. 

MR CAMERON:    Because at Red Cross, for instance, they may have a 
different strike rate for others. So, just that the commission's aware of 
that. It's not an industry-wide type of matter and it is by agreement 
between the employer and the employee.  

COMMISSIONER:    Right. I am aware of that. It's going to take me 
quite some time, obviously, to go carefully through all of the 
arguments and the evidence that's been presented. I anticipate that 
there won't be an early decision in this matter.  

I also think it probable that there may be some points that need 
further clarification, so depending upon the significance and the extent 
of those, it may be necessary to have a further conference about those 
difficulties that I am fairly certain will arise when it comes to looking 
closely at the voluminous documents that are before me.  



Having said that, the matter is adjourned sine die. 

HEARING ADJOURNED SINE DIE 12.40pm   
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