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HEARING COMMENCED [2.15pm] 
 
 

PN1 
MR P. TULLGREN:   I appear on behalf of the applicant, the Australian 
Liquor Hospitality and Miscellaneous Workers Union. 
 

PN2 
MR P. MAZENGARB:  I appear on behalf of the Tasmanian Chamber of 
Commerce and Industry Limited, and appearing with me is MR NEALE 
BUCHANAN from Cadbury Schweppes. 
 

PN3 
THE COMMISSIONER:   Thank you, Mr Mazengarb.  It is nice to see you in 
this jurisdiction, Mr Buchanan.  What is the position, Mr Tullgren? 
 

PN4 
MR TULLGREN:   This matter is an application to vary the award.  It is not by 
consent.  It will be contested this afternoon, and we are in a position to put 
before the Commission in our argument as to why the variation should be 
approved. 
 

PN5 
THE COMMISSIONER:   Okay.  So are proceeding to hearing in about an 
hour? 
 

PN6 
MR TULLGREN:   I can't see any other course.  There have been various 
discussions over a period of time in relation to the application, and I understand 
from my friend as of this morning he has instructions to oppose the application.  
So it would seem that that is the way to proceed. 
 

PN7 
THE COMMISSIONER:   I am in your hands. 
 

PN8 
MR TULLGREN:   Thank you, Commissioner.  Firstly, I would seek to tender 
a revised copy of the proposed order.  The only difference from that which was 
attached to the application to vary is that after the second full paragraph, which 
deals with the definition of food and beverages in a grade 3.  There is then a 
series of paragraphs that deal with particular duties. 
 

PN9 
THE COMMISSIONER:   Yes. 
 

PN10 
MR TULLGREN:   In the original application they appeared under that part of 
the proposed order in relation to grade 4.  It was simply a lay out error, so it 
does no more.  There is no other change. 
 

PN11 
THE COMMISSIONER:   Right. 
 



PN12 
MR TULLGREN:   Just to briefly go to the application itself.  The application 
seeks to vary the Restaurant Keepers Award to insert into clause 7 the 
definitions clause, additional definitions to deal with tour guides who are 
employed by Spotless, but who operate at the Cadbury site at Claremont.  And 
the definitions seek to set out, to identify particular levels that the tour guides 
would be placed at, and to reflect what duties or training would be required, as 
well as a recognition for those that perform supervisory functions. 
 

PN13 
The application seeks to insert the additional definitions into the classifications 
at the relevant relativity in the Restaurant Keepers Award, and the Restaurant 
Keepers Award in accordance with the structural efficiency principle of this 
Commission, which was handed down in 1989, in fact by a Full Bench on 30 
October 1989, provided at page V of the decision, under the heading, 
"Structural efficiency," and I quote: 
 

PN14 
 Structural efficiency adjustments allowable under the State Wage Case 

decision of 30 October 1989 ...(reads)... between different categories of 
workers within the Award and at enterprise level.  

 
PN15 

Now, the Restaurant Keepers Award did undergo that exercise, and a series of 
relativities were introduced into the award by consent.  The relativities and the 
classifications cover a broad range of activities, and I might indicate here that 
the Restaurant Keepers Award is the vehicle for this application, because the 
employer, Spotless, actually pays its employees who are tour guides under the 
Restaurant Keepers Award.  So that while it could be considered that these are 
a strange group of classifications to be seeking to put into the award, it is done 
on the basis that the employer pays them under the award, so it is easier and 
more consistent to actually vary the award. 
 

PN16 
Now, the relativities that are contained in the Restaurant Keepers Award are in 
line with those from the, what is known as the Federal Hotels Award and the 
Federal Metals Award.  Now, the application itself seeks to serve 
classifications and definitions that are drawn from what is known as the Tour 
Guides Award State 2003, which is an award made by the Queensland 
Industrial Commission, and I seek to tender a copy of the extract of that award. 
 

PN17 
THE COMMISSIONER:   I will mark that A1. 
 
 
EXHIBIT #A1 EXTRACT FROM THE TOUR GUIDES AWARD 
STATE 2003 
 
 

PN18 
MR TULLGREN:   Now, the Tour Guides Award, as I say it is the only 
specific award covering tour guides in any jurisdiction in Australia, and the 



award sets out some classifications and definitions.  Now, clearly because of 
the scope of the award, not all of the references in the classifications in this 
award have been imported into the definitions before you, simply because they 
are not necessarily relevant.  However, principally the structure has been 
followed, and it has, as I say, been amended.  Now, the Queensland award was 
made by Commissioner Asbury, A-s-b-u-r-y, and it was made by consent in the 
year 2002, and I seek to tender an extract of part of the transcript of the 
proceedings before the learned Commissioner. 
 

PN19 
THE COMMISSIONER:   Yes.  That will be A2. 
 
 
EXHIBIT #A2 EXTRACT FROM TRANSCRIPT OF PROCEEDINGS 
BEFORE COMMISSIONER ASBURY 
 
 

PN20 
MR TULLGREN:   The making of the award was subject to a number of 
hearings before her Honour, before the learned Commissioner.  However on 
this particular date, which was 24 June 2002, Commissioner Asbury, after 
considering the matter - and I would indicate here that there was no dispute in 
relation to the classifications and the relativities.  She says that - and I won't 
read the final paragraph in the transcript.  However, it is clear that the 
Commissioner was keen on getting the award made, and it was subject to 
reading the full award to determine if the learned Commissioner had any 
difficulties, and if she didn't, the award would be made. 
 

PN21 
The award was made without any changes, and the award was made on the 
basis that it would come into effect on 1 January 2003, and that was consent.  
Now, as I say, the award if the only award specifically in relation to tour 
guides, and has properly set relativities and classification descriptions.  Now, 
as I also said, tour guides employed by Spotless are paid as casual employees, 
the food and beverage level 2 rate under the Restaurant Keepers Award.  The 
Commission should take note and be influenced by the Queensland award, 
because, as I say, it is the only specific award that deals with tour guides and 
their duties. 
 

PN22 
When the award was made it contained rates that were appropriate at the year 
2002, and those rates are set out on the second page of the exhibit, under the 
heading, "Wages."  Now, if the Commission takes those figures and adds to it 
the 2003 State wage case, and then the Queensland Industrial Commission 
adopted the amount provided for in the Federal wage case.  Then the rates of 
pay there come out to be exactly the same as, or within 10 cents of the current 
rates of pay in the Restaurant Keepers Award for the various levels.  So that the 
rates are in fact the same, and the relativities are the same.  There is no material 
difference we say. 
 



PN23 
The application before you does not interfere with the relativities in the 
Restaurant Keepers Award, which are properly fixed, and seek to reflect tour 
guides at relativities arising out of the Tour Guides Award, which are also, we 
say, properly fixed.  The claim, if granted, would reflect the proper application 
of the State wage principles, not only in 1989, but the subsequent ones by this 
Commission.  The proposed variation is consistent with the State wage case 
decisions in this jurisdiction.  It also seeks to standardise the provision for 
employees, by having them specifically included in the award, because they are 
effectively award free. 
 

PN24 
Even though the employer calls up the rate from the existing Restaurant 
Keepers Award, they are otherwise award free.  We say that the rates of pay in 
the Tour Guides Award, and in the Restaurant Keepers that we propose for 
these classifications, are fair, and I rely upon commentary in the publication 
Federal Industrial Laws by - the authors are C.P. Mills and G.H. Sorell - 
published by Butterworths, where at page 103 and 104, in dealing with the 
issue of rates of pay, they say that: 
 

PN25 
 The rates having been awarded by the Industrial Tribunal must be taken 

to have been just and reasonable at the time they were awarded, and to a 
degree the principle is that they will not be varied unless there is shown 
to be a change, which makes it proper for the Tribunal to do so. 

 
PN26 

While their reference was to slightly different circumstances about the 
importation of rates into the award, we say that that commentary is appropriate 
here, because clearly there is an award of another State Commission dealing 
specifically with this group of employees, or the tasks that they perform, which 
has set rates, which are properly set and which are, we say, just and reasonable.  
The rates are properly fixed, as we say. 
 

PN27 
They bear a proper relationship to the classification and rates in other awards 
of this Commission, bearing in mind that the relativities in the Restaurant 
Keepers Award are the same as they are in the Licensed Clubs Award and in 
the State Hotels Award, and that those relativities come from effectively the 
Federal Hotels Award, and a decision of Commissioner Merriman in print 
L3780 confirmed those relativities as being appropriate.  They were also 
reconfirmed by Commissioner Holmes of the Australian Industrial Relations 
Commission in print M6039. 
 

PN28 
So, Commissioner, we say that the application seeks to regularise the award 
coverage of a group of employees, and it seeks to do so by importing into the 
award classifications and duties that appear in the Tour Guides Award.  The 
only variation to that is that the proposed application has tour guides carrying 
out supervisory duties would be paid at level 4 under the Restaurant Keepers 
Award.  The Tour Guides Award in Queensland has no supervisory provisions 



in it, and there is at least one tour guide, and this is not a matter of dispute, and 
it is common ground, who performs supervisory functions. 
 

PN29 
So that that is an extension, but that is to reflect a reality on the ground at 
Claremont, and is not taken out of the Queensland award.  So, Commissioner, 
we say that all of the requirements that this Commission needs to be aware of 
in relation to the application have been met, that the Commission can soundly 
determine the application based on the material, and the fact that there is an 
award of another Commission dealing specifically with tour guides.  It is a 
much wider award. 
 

PN30 
As you will see by looking at the definitions it encompasses a whole variety of 
additional things which go with the total scope of tour guides.  However the 
basic responsibilities of tour guides are reflected in the application before you, 
so that where there are differences they are differences more of form than of 
substance and reflect the different realities on the ground.  But having said that, 
none of those changes or variations in any way detract from the principle 
argument that the Commission, when considering awards, has to ensure that 
the relativities are maintained, that the duties are accurate, and the rates of pay 
are reflective. 
 

PN31 
And on the basis, as I have said, that the Queensland rates of pay and the 
Restaurant Keepers rates of pay are the same, or within 10 cents or one or two 
of the classifications, that there is comity between them, and that the 
Commission could be confident in varying the award in the terms sought.  So 
save for any questions that the Commission might have, or any response to 
submissions of my friend, that would be our submissions in this matter. 
 

PN32 
THE COMMISSIONER:   Mr Tullgren, what impact, if any, would this have 
on the rates actually paid if the application was granted? 
 

PN33 
MR TULLGREN:   It would have the following.  Currently all of the tour 
guides are paid at the grade 2 rate under the Restaurant Keepers Award.  If this 
application were to come - when it comes into force, whether it is today or 
whenever, under the award provision an employee who has undertaken six 
months employment, or has relevant industry experience, would be able to be 
paid at grade 3, and there would be out of the 10 or so tour guides at least two, 
possibly more, but at least two who would go up in the rate. 
 

PN34 
But bearing in mind that that, even on a full-time basis, the difference in the 
rates is probably in the vicinity of about $20 a week as a full-time employee, 
but most of these employees are casual, and their hours vary.  So there would 
be some impact.  We don't walk away from that.  We are not able to quantify 
exactly.  But it also provides that there would be - some employees there would 
be no change, because they would still be at the introductory rate, that is that 
for their first - they are still within their first six months. 



 
PN35 

THE COMMISSIONER:   Secondly, the employer is Spotless? 
 

PN36 
MR TULLGREN:   Yes. 
 

PN37 
THE COMMISSIONER:   Does Spotless come within the scope of the 
Restaurant Keepers Award? 
 

PN38 
MR TULLGREN:   I am sorry, Commissioner, the? 
 

PN39 
THE COMMISSIONER:   Does Spotless come within the scope? 
 

PN40 
MR TULLGREN:   Yes, because they are, because what they operate at the 
Claremont site, and if my characterisation is wrong, I am sure Mr Buchanan 
may be able to assist me, but the Cadbury's operate a canteen, and Spotless 
manage that canteen, and the scope of the award includes at subclause 2(d) 
caterer, and Spotless clearly are a caterer.  They operate the canteen, so we say 
there is no doubt they come under the Restaurant Keepers Award.  They say 
that they do - they pay their catering employees under the Restaurant Keepers 
Award, and there has never been any dispute or doubt. 
 

PN41 
THE COMMISSIONER:   All right. 
 

PN42 
MR TULLGREN:   And in the course of these negotiations it has never been 
asserted that this award does not apply to Spotless. 
 

PN43 
THE COMMISSIONER:   So are the employees in question, the tour guides, 
do they interface at all with the canteen, or do they stand alone? 
 

PN44 
MR TULLGREN:   They spent - they can.  Without necessarily wishing to 
canvass some of the issues, from time to time some of the tour guides do 
perform some work in the canteen area, but it is not of a - it is about the same 
level.  It is making drinks, or making sandwiches, so I am instructed, but I don't 
- my understanding of that is limited, but I don't put it any higher than that 
some of them, I am instructed, do, but it is not significant. 
 

PN45 
The principle part of their work is working as tour guides, although I do 
understand that they have been advised by someone that they could be 
expected to do all manner of things, including clean the toilets was one that 
stuck in their minds.  They are not necessarily asked to do that, but they have 
been told that that might, if push came to shove, might be an issue that we 
might have to have out at the time.  So there is at least an expectation by the 



employer, or its client, that these people can do a variety of work, including 
tour guiding. 
 

PN46 
THE COMMISSIONER:   And is the driver behind this application the fact 
that they are award free? 
 

PN47 
MR TULLGREN:   Yes.  Yes.  And because they are award free, but also in 
discussions with the employees, and again I don't put it any higher than this.  
From time to time at least one employee of Cadbury's has made a series of 
assertions about closing down, making them redundant, making quite severe 
changes in their employment, which, to use those memorable words from Alec 
Guinness in Star Wars, "It creates a disturbance in the force." 
 

PN48 
And on the basis that to overcome the disturbance, but to regularise their 
employment, because they are award free, an award needed to be got.  But 
clearly, for instance, if one could suggest, "Well, you should have a Tour 
Guides Award."  The problem is that like the one in Queensland you would be 
looking at every tour guide who did everything, and that would simply be an 
enormous amount of resources, and which would lead to these people still 
being award free for some period of time. 
 

PN49 
We have been up front with my friend and his clients.  These people are 
employed by Spotless, they work on the site, their letters of employment say 
they are paid in accordance with the award, therefore it is appropriate to vary 
the award.  It is perhaps not the most elegant way, and I am happy to admit 
that, but there is logic in the process. 
 

PN50 
THE COMMISSIONER:   Yes.  Yes, Mr Mazengarb, what is your position? 
 

PN51 
MR MAZENGARB:   Thank you, Commissioner.  As indicated by 
Mr Tullgren, the TCCI is the respondent to the Restaurant Keepers Award, and 
it is only right it is objecting to the application.  Primarily our objection is 
based on the fact that the union is seeking to vary the Restaurant Keepers 
Award to accommodate a new category of employee, even though the tour 
guides have been there for some time.  But they are attempting to 
accommodate this new category of employee employed by Spotless Services at 
the Cadbury Schweppes factory at Claremont. 
 

PN52 
We content most vigorously that such an application cannot be accommodated 
within the scope clause of the award, and you have raised this as an issue 
through your discussions in questioning of Mr Tullgren.  The scope clause of 
the award, being the Restaurant Keepers Award, is, I think, quite clear.  It 
states at clause 2: 
 



PN53 
 This award is established in respect of the industries of ...(reads)... so 

long as the supplier is not within the jurisdiction of a Retail Trades 
Award. 

 
PN54 

We say that award coverage is determined by the nature of the industry of the 
employer, and the work undertaken by the employee.  The operations of 
Spotless Services, as it relates to the employment of tour guides at Cadbury 
Schweppes, do not fall within any of the industries as detailed in that scope 
clause.  As indicated quite correctly by Mr Tullgren and employer has used the 
Restaurant Keepers Award for tour guides at Cadbury Schweppes as a guide, 
pardon the pun, with regard to the rates of pay and conditions of employment, 
and to provide some form of award base for employment. 
 

PN55 
It should not and, in our respectful submissions, it cannot be argued by 
extension as postulated by the applicant, that because the employer has used 
this award in the past that then makes it the correct award for regulated 
employment purposes.  The Restaurant Keepers Award has been used by the 
employer simply for convenience as indicated by Mr Tullgren, because the 
employees are award free.  And I agree with Mr Tullgren, certainly from our 
perspective, were not aware of any award coverage for tour guides within 
Tasmania, and I take on board what Mr Tullgren has said that there may not be 
any other tour guides related awards other than the one that has been presented 
to you through the proceedings this afternoon. 
 

PN56 
Now, Commissioner, in T10317 of 2002, being the appeal lodged by the 
Northern Group Training Limited against the decision of Commissioner 
Shelley in matter T10001 of 2002, the Full Bench of the Tasmanian Industrial 
Commission in its decision of 19 May 2003 addressed this question of proper 
award coverage.  In that decision the Full Bench agreed that the correct test 
relative to the provisions of the Industrial Relations Act as to award application 
were, does the employer fall within the scope of the award, and is there a 
classification within the award which applies to the employees? 
 

PN57 
The Full Bench in that matter concurred with the comments of Commissioner 
Shelley in her decision that the answer is yes to both questions.  Then all things 
being equal the award binds the employer and the employees.  The Full Bench 
further observed that the work of employees only becomes relevant if the 
nature of the employer's business fits within the scope clause of the particular 
award.  An assessment must be made of the character of the employer's 
business as it applies to the application before you today to vary the award. 
 

PN58 
In assessing the character of the employer's business I can advise that Spotless 
Services is engaged in the business of property and facilities maintenance, 
security services, cleaning, grounds maintenance, facilities management, food 
services, linen, print management, work wear and uniforms, and a range of 
other services.  To address a question I think you were raising before, 



Commissioner, where Spotless Services as an employer, for instance, say for 
an example, engages security guards to carry out security functions, the 
employer is bound by the Security Industry Award of this Commission, as that 
is the industry in which he is operating. 
 

PN59 
Similarly, if Spotless Services employs cleaners they are bound by the 
Cleaning and Property Services Award, as they are in the industry of property 
service, incorporating cleaning.  In other words, the employer is covered by the 
scope clause of those two awards.  With regard to employment of tour guides 
at Cadbury's Claremont factory, the employer is not engaged in the industry of 
restaurant keeper, keeper of a boarding house, keeper of a hostel, caterer, 
although Mr Tullgren is of the view that they are. 
 

PN60 
They may do some work in the catering area, but the tour guides are separate to 
the catering area, and therefore in relation to our submission that particular 
aspect of the work carried out by employees of Spotless is not covered under 
that component of the scope clause of the award.  Moving on through the scope 
clause they are in this instance not a keeper of an unlicensed residential club, 
nor are they the supplier of cooked or prepared food, which is not to be 
consumed on the suppliers premises, so long as the supplier is within the 
jurisdiction of the Retail Trades Award. 
 

PN61 
I would respectfully contend that even if you were of a mind to vary the award 
in the manner sought, be mindful of the views expressed by the Full Bench in 
matter number T10317 of 2002.  The variation in effect would have no 
application, as the employer in this instance does not fall within the scope 
clause of the award.  One could argue that the application lodged is in effect a 
work value claim, and that the union, in seeking to amend the Restaurant 
Keepers Award in the manner sought, is a circumvention of the wage fixing 
principles in this Commission, as they relate to the word, "value change," and 
the first award and extension to existing award components of the principles. 
 

PN62 
In summary, Commissioner, the application seeks to vary an award, but has no 
application to the employer, and therefore it really is a meaningless application.  
In light of the foregoing we request that the application to vary the Restaurant 
Keepers Award in the manner sought be dismissed, pursuant to section 21C(4) 
of the Industrial Relations Act.  Finally, if our preliminary threshold argument 
is not successful, we request that the Commissioner conduct inspections and 
take further evidence in relation to the application. 
 

PN63 
Just as an observation, Commissioner, I can understand the comments being 
made by my colleague, with regard with regard to a need from his perspective 
for the employment of the tour guides at Cadbury's to be regularised.  I think 
from Cadbury Schweppes perspective, and Spotless Services perspective as the 
immediate employer, they don't have an opposition to such regularisation.  
They don't believe that this is the correct vehicle in which to do that, and I 



think Mr Tullgren has alluded to the fact this may not be the cleanest and 
neatest way to do it. 
 

PN64 
We have suggested other ways of addressing the concerns that the applicant 
and his members may have, and to that extent we have indicated that we are 
willing to examine, and hopefully come to an agreement with regard to 
industrial agreement to be registered with this Commission.  But certainly in 
relation to the application as is before you today, as I said at the outset, we 
would vigorously oppose it, because of the fact that the scope clause - there is 
not an application before you to amend the scope clause to facilitate the claim 
as lodged by the union, and we believe that it is inappropriate in relation to the 
claim as it stands.  If the Commission pleases. 
 

PN65 
THE COMMISSIONER:   So, Mr Mazengarb, you are not submitting, as a 
matter of principle, that these employees should, in the public interests, remain 
in an award-free situation? 
 

PN66 
MR MAZENGARB:   No, I don't - I can speak personally on behalf of this.  I 
haven't had any instructions from Spotless, but certainly I don't think it is 
appropriate that employees remain award-free, at this level of the employment.  
There is a difficulty with regard to the fact that all tour guides within Tasmania 
are currently award-free, which can cause some difficulties, and that is why the 
suggestion has been made, and therefore I do believe that in effect the 
employer is supporting it. 
 

PN67 
We do regularise their employment, and it would be our argument that that is 
why part 4 of the Act, in effect, has been created by Parliament, to give the 
ability to parties in these sort of circumstances, where there could be difficulty 
for a variety of reasons in obtaining award coverage.  And more particularly 
where there is a specific enterprise issue before a particular party or parties, 
and the opportunity is given through section 55 and 56 to remedy that problem.  
We haven't gone and said, "No, we are opposing the concept of what the union 
is putting." 
 

PN68 
What we are opposing is the way that they are putting it, and certainly we have 
indicated that we are willing to sit down and look at an enterprise specific 
industrial agreement to cover these employees.  Once it is registered they are 
then, in effect, not necessarily covered by an award, but they have as much 
coverage as one could expect, without it being specifically award coverage. 
 

PN69 
THE COMMISSIONER:   Has that avenue been explored, Mr Tullgren? 
 

PN70 
MR TULLGREN:   Yes, it has, and there have been a number of things 
explored around this, where we have said from the beginning that we were 
prepared to look at a number of alternatives.  And these have either been met 



with no response by the employer, or cancelled meetings, obfuscation, and then 
a late suggestion about the making of an agreement, which my friend was 
advised would still leave these employees award-free.  And we don't accept 
that, and we are not accepting it. 
 

PN71 
These employees have a right to have the award, and my friend's client - and I 
will come to this, because he has raised a point that I think the Commission 
needs to address, that in all of the discussions there has never been an issue that 
the Restaurant Keepers Award did not apply to his client Spotless in relation to 
Cadbury's.  You have now got a submission that says that it doesn't, and I think 
the Commission is entitled to ask Mr Mazengarb, on whose instructions is he 
making that?  Is he putting that position on behalf of his client Spotless, or on 
behalf of his own organisation? 
 

PN72 
Because if he is putting it on behalf of his client, then he is going to face 
potentially some industrial difficulties in the next few days, because what he 
will do - or what we will do is to simply advise our members that their 
employer says they are not covered by the award, that the employer says they 
have been covered by it since the employees had the contract. 
 

PN73 
I mean, this is an outrageous stroke, an outrageous stroke to come along here 
and blithely assert that his client, and it is not clear on whose instructions - first 
of all is not covered by the Restaurant Keepers Award at all, when clearly they 
are a caterer, they are a multi-national company.  They do provide catering 
business.  They are providing catering at the Cadbury site.  They fall within it.  
They have got tour guides, and as far back as 1999 Spotless SSL Business 
Services wrote to tour guides saying, among other things, and I quote: 
 

PN74 
 The Restaurant Keepers Award food and beverage grade 2 applies to 

your employment. 
 

PN75 
Quote: 
 

PN76 
 The stand down clause found within the Restaurant Keepers Award 

applies during the factory close down periods. 
 

PN77 
Now, what I think my friend is going to have to - and I think the Commission 
is going to have to make clear, because if this is not the case, then on the basis 
of his own submission his client is going to be up for a lot of money, because 
he has been standing down people, potentially hasn't been paying them 
correctly, but now says that his client wants to walk away totally from the 
Restaurant Keepers Award. 
 

PN78 
The decision of the Full Bench talked about applying - was looking at 
situations where there was a question about whether a particular person fell 



within the scope of the award.  That was someone - existing work, and that was 
an argument about functions and duties.  The Commission, the Full Bench was 
right to say that you have to look at the scope of the award and the 
classifications within the scope, but that wasn't an application to vary an award. 
 

PN79 
That was an application - that was a dispute about whether a particular award 
applied to work.  Now, we say that the Restaurant Keepers Award, that these 
people are award-free.  Apparently my friend has now putting a submission 
that all of Spotless' employees at Cadbury are award-free, and that the way to 
overcome that is to vary the award.  Now, the Commissioner has also got to 
apply principles of equity in good conscience, and to simply say, "Well, none 
of these people of covered, that they don't come within the meaning of the 
award."  There is no evidence of that.  There is no evidence. 
 

PN80 
There is nothing but an assertion without any indication of where the 
instructions come from, that they are not a caterer.  That is not evidence in 
these proceedings, and we say that the Commission should - as a matter of law 
cannot accept mere assertion in relation to these matters.  This threshold issue, 
of which we were given no notice of I might add, but now comes along, is 
based purely on assertion.  There is no evidence.  Spotless has not been called 
to give evidence, to allow it to be cross-examined, to determine whether this is 
its view, whether it is the TCCIs view. 
 

PN81 
Also they are not here to talk about - to deal with the issues about their past 
practice, and what they say goes on.  And I have been party to discussions 
where there has never been a challenge to this issue of the Restaurant Keepers 
Award, and we say that it is an outrageous stroke at this late stage, it is an 
attempt to delay this, on the basis that we refused to agree to some agreement 
under part 4, or whatever.  To say, "Well, then, we will simply run this 
argument to prevent you people being party to the award." 
 

PN82 
I mean, that effectively is an attempt to use the Commission to blackmail the 
union into saying, "Well, you won't agree to what we want, so we will go to the 
Commission and say, 'They are not covered by anything and you should keep 
them award-free.'  But we will change our position if the union agrees to a part 
4 agreement."  Well, that is an abuse of the Commission's process to start with.  
That is a clear abuse, that is neither a legal or an honourable thing to be doing 
in this Commission, and we say again that if the Commission was minded to 
accept that, it is unsafe, and it is contrary to settle law about the role of this 
Commission. 
 

PN83 
We also say that there is a responsibility if the employer of these people is 
putting that, that it has got to disclose the information and be forthright with 
the Commission, and there is a decision of the Federal Commission in relation 
to Bridgestone Tyres that deals exactly with this position about what you put to 
the Commission.  We also say that the Commission has the power, because 
Spotless is covered by the award, that it applies the award, and that it applies 



the award to these employees, and that is not - you notice there is no indication 
that there is any argument with that by the other side.  That they accept, we 
say, that Spotless does apply, but are now running this argument that they 
shouldn't be there. 
 

PN84 
There is no evidence before you to argue against of the information or material 
we have put to you about tour guides and properly set relativities.  There is an 
attempt to say, "Well, look, we fail on this outrageous stroke of a jurisdiction 
argument.  We then want the matter adjourned for inspections."  This matter 
has been in the list for some weeks.  The employer has been on notice that they 
should have come along prepared, and to come along here this afternoon and 
say, "Well, look, we can't get away with outrageous argument one, we will then 
go to a delaying argument two, which is to have inspections."  We say that this 
is an outrageous number of strokes being pulled against this Commission, 
which is designed to disadvantage these employees.  They have a right as 
award-free employees to be covered. 
 

PN85 
And that there is nothing that has been put to you to prevent that, except a 
series of baseless assertions where no material is provided to support it.  And 
on the face of that we say it is unsafe for the Commission to entertain either of 
the propositions that my friend argues before you, and that the Commission 
should seriously question what instructions exist to put this proposition, 
because if the TCCI is putting this proposition on behalf of its client without 
instructions, then does its client know that it is advancing a proposition which 
says its client is award-free?  And that is a serious issue for anyone to come to 
this Commission who represents others who have obtained instructions, to say, 
"Well, we want to put these positions." 
 

PN86 
THE COMMISSIONER:   Well, let us clarify that.  Mr Mazengarb, are you 
asserting that Spotless in all its manifestations is not subject to the Restaurant 
Keepers at Cadbury's? 
 

PN87 
MR MAZENGARB:   No.  What I said, and I will repeat it.  In my submission 
I said the employer has used the Restaurant Keepers Award for tour guides at 
Cadbury Schweppes as a guide with regard to the rates of pay and conditions of 
employment, and to provide some form of award base for employment.  With 
regard to the catering staff that are employed at Cadbury Schweppes by 
Spotless, those catering staff are covered by the Restaurant Keepers Award. 
 

PN88 
THE COMMISSIONER:   Right. 
 

PN89 
MR MAZENGARB:   With regard to the cleaning staff that are engaged by 
Spotless that are working at Cadbury Schweppes at Claremont, they are 
employed pursuant to the Cleaning and Property Services Award.  As far as the 
security staff that are engaged by Spotless Services at Cadbury Schweppes at 
Claremont, they are employed pursuant to the Security Industry Award. 



 
PN90 

So where the award applies, and there is an appropriate classification in the 
award, and where the employer is covered by the industry, or the business, 
covered under the scope of the particular award, the employer applies that 
award, or another instrument of employment, if one exists that is properly 
registered.  Where the award applies in relation to those three areas that I 
mention, and they do have employees in those three areas of employment.  
Besides the tour guides at Cadbury's they do use those three separate awards.  
They apply them, use all the conditions and the rates of pay. 
 

PN91 
THE COMMISSIONER:   And hypothetically if, for example, Spotless were 
engaged to maintain the quite attractive garden setting at Claremont, then 
presumably they would be paid under this award, which has green keeper 
classifications, relating to a person who attends and maintains a garden? 
 

PN92 
MR MAZENGARB:   One would presume so.  I don't - that is a hypothetical, 
so I am not in a position now to make - - -  
 

PN93 
THE COMMISSIONER:   I was just trying to see the differences, because if it 
is conceded that Spotless is a caterer, and that the award applies to the catering 
staff, for want of a better term, then there are other classifications in the award 
too, which conceivably could be employed by an organisation such as Spotless, 
such as a clerical employee or as I say a green keeper. 
 

PN94 
MR MAZENGARB:   Yes.  In relation to that scenario, I can say, yes, I would 
think that if they employed a green keeper to do the work out there, and that 
green keeper was employed by Spotless, as the scope of the award and the 
definitions within the award would give the ability for that to occur, well and 
good.  But there is no - there is a scope within the Restaurant Keepers Award, 
as I understand without looking at it - I am taking on board the same for a 
green keeper classification, but there is no scope for the employment of a tour 
guide. 
 

PN95 
THE COMMISSIONER:   No.  There is no classification. 
 

PN96 
MR MAZENGARB:   There is no classification.  And I would go so far as to 
say because of that there was no scope, because the tour guides are not in the 
industry of catering.  The tour guides are not doing catering.  The employer 
may be, but they are not engaged.  They are separate.  They are not - they don't 
intermingle with the catering staff.  They don't intermingle with the canteen 
staff.  They may see them occasionally, but they are employed specifically as 
tour guides.  You don't have, for instance, say people employed by Spotless in 
the catering area swapping over coming into the tour guide area, and vice 
versa.  They are separate identifiable positions, separate identifiable jobs. 
 



PN97 
THE COMMISSIONER:   Yes.  I acknowledge that.  But if, for example, 
Spotless engaged a clerical employee, what would you say about that - at 
Cadbury's? 
 

PN98 
MR MAZENGARB:   It would depend upon where they were employed, I 
think would be my shorthand answer.  For instance, say they were employed in 
the catering department - I would have to have a look to see whether or not the 
Restaurant Keepers Award allows for the employment of clerical staff.  If the 
award allowed for the employment of clerical staff within the catering area, 
then I would say they would be employed pursuant to the Restaurant Keepers 
Award.  If however the Restaurant Keepers Award was silent with regards to 
the employment of clerical staff, then I would argue that they be employed 
pursuant to the Clerical and Administrative Private Section Award. 
 

PN99 
THE COMMISSIONER:   Well, it is not silent.  It has got clerical 
classifications. 
 

PN100 
MR MAZENGARB:   Right.  That being the case they would be employed for 
sure to the Restaurant Keepers Award, if they were employed in the catering 
area.  If they were employed in a different area of Cadbury's they would have 
nothing at all to do with catering. 
 

PN101 
THE COMMISSIONER:   So are we dealing with a question of principle here, 
or is it a question of wage rates? 
 

PN102 
MR MAZENGARB:   Oh, no, I don't think it is wage rates.  I mean, we are not 
arguing to a great extent the wage rates.  It could be the duties and functions, 
the relativity level, how people get to the different levels.  It is not the wage 
rates.  It is the principle, and I will maintain my position that I do not believe 
that it is appropriate for the applicant to come along and say, "We want to 
change the Restaurant Keepers Award to incorporate tour guides," because I do 
not believe, and I will stand by this, and Mr Tullgren can argue as long as he 
wants, he hasn't convinced me yet, but it is not up to me to be convinced.  It is 
up to you. 
 

PN103 
But I cannot be convinced from his arguments that the scope of the Restaurant 
Keepers Award allows for the employment of tour guides.  I think I can say 
that Cadbury Schweppes, who are a party in this, and Spotless, aren't 
necessarily arguing about the relativity.  There might be some debate about the 
levels of functions that people are going to perform, and the expectation of the 
employer, relative to responsibility levels and duty responsibilities, but with 
regard to using the Restaurant Keepers Award, we are in a very strong position 
that it is inappropriate to slot tour guides into that award. 
 



PN104 
THE COMMISSIONER:   As it is inappropriate to slot green keepers into it, 
regardless. 
 

PN105 
MR MAZENGARB:   Well, someone else has made that determination, not 
me. 
 

PN106 
THE COMMISSIONER:   Or clerical employees. 
 

PN107 
MR MAZENGARB:   Again, see the interesting thing is, I would say with 
regard to clerical employees it would have to be in relation to doing that sort of 
work, as covered by the scope, clause 2 of the award.  So for instance, say, I 
will give you an example.  For instance, say, Mr Buchanan here required some 
clerical work to be done and he went  to Spotless.  He used Spotless because 
you know who we are talking about.  And he went to Spotless and he said, 
"Can you provide me with a couple of clerical staff for six months, because I 
have got a special project that needs to be done."  I would not believe, and I 
think it would be inconceivable to argue, that they should be covered by the 
Restaurant Keepers Award. 
 

PN108 
If, however, Mr Buchanan went and said, "I believe that Spotless should have 
someone at Cadbury's doing the clerical work associated with the catering 
component of the work in the contract that they currently provide," I would 
then go and say that that clerical person, or that clerical position should be 
employed pursuant to the Restaurant Keepers Award, because it is work 
associated within the scope of that award.  It is the work of the caterer in 
Spotless Services.  But in the other instance, no, I would say they would be 
employed for sure to the Clerical and Administrative Award. 
 

PN109 
THE COMMISSIONER:   And these people, the tour guides, are they on the 
same payroll system as the canteen employees? 
 

PN110 
MR MAZENGARB:   Look, I wouldn't be able to tell you that.  I am sorry, 
Commissioner, I am not in a position to be able to advise on that. 
 

PN111 
THE COMMISSIONER:   Can you take instructions? 
 

PN112 
MR BUCHANAN:   If I can help.  They are, all employees of Spotless in its 
manifestation of SSL or whatever are all paid under the same payroll system, 
and it is all processed through the one office here in Moonah, and sent to 
Melbourne.  Or they used to have an office in Launceston, but they are all paid 
the same and they are all employed by the same organisation. 
 



PN113 
THE COMMISSIONER:   Yes.  So in summary, Mr Mazengarb, your primary 
submission is not so much a concern about appropriate relativities, it is the 
appropriate industrial instrument, and you are saying that the appropriate 
industrial instrument is an industrial agreement;  is that what you are saying? 
 

PN114 
MR MAZENGARB:   I think I would put another one in there, and say the 
appropriate industrial instrument is not the Restaurant Keepers Award, and the 
appropriate industrial agreement - sorry, the appropriate industrial instrument 
could be an enterprise agreement.  It could also be a specific award - - -  
 

PN115 
THE COMMISSIONER:   Yes. 
 

PN116 
MR MAZENGARB:   - - - by the creation of a Tour Guides Award. 
 

PN117 
THE COMMISSIONER:   We can't have occupational awards any more you 
realise? 
 

PN118 
MR MAZENGARB:   No.  Well, we are going to have a problem there.  So I 
would think the only way we could go is an enterprise agreement. 
 

PN119 
THE COMMISSIONER:   Yes.  Has anybody else got any further 
submissions? 
 

PN120 
MR TULLGREN:   Commissioner, just to say that the - Spotless operate on the 
Cadbury site as a caterer, or an industrial caterer, on which the definition is in 
the award.  These people are employed by the same company on the site.  
Some of them do limited work across in the catering area.  Then they - and so 
they have got a right to be covered.  The other thing I would say is that if you 
follow my friend's argument to its logical extension, then people who 
potentially are award-free now can't ever be covered by awards, because you 
couldn't make an occupational award, and that the employer can say, "Well, 
sorry, unless you are prepared to agree to the industrial agreement we want," 
they get no regulation and will continue to maintain some common law or 
other arrangement. 
 

PN121 
Now, if that proposition is correct, then that seriously brings into question the 
continued operation of the Commission's award making powers, because it 
seeks to exclude large numbers of employees.  And, as I said, we don't say that 
this is perfect, but there is enough, we say, relationship and similarity - I mean, 
this is not taking an entirely disparate group of employees from another 
employer, and seeking to tack them in here.  We are talking about one 
employer, Spotless, regardless of its name, manifestation, on one site, where 
people do have - where some of the tour guides have some cross over.  I do 



accept what my friend says that none of the catering people come across and do 
tour guiding. 
 

PN122 
So that there is sufficient, we say, to allow the Commission to make an award, 
or to vary the award, because what it seeks to do is to simply vary the 
definitions, to provide for some additional descriptions, which we say is quite 
possible.  And as a matter of public policy to accept the argument that has been 
advanced by my friend, as I say, means that a significant number of small 
groups of employees who may not be covered, can never be covered by an 
award. 
 

PN123 
THE COMMISSIONER:   Yes.  I will reserve my decision.  The Commission 
stands adjourned. 
 
 
ADJOURNED INDEFINITELY [3.15pm] 



INDEX 
 

LIST OF WITNESSES, EXHIBITS AND MFIs 
 
 

EXHIBIT #A1 EXTRACT FROM THE TOUR GUIDES AWARD 
STATE 2003 .................................................................................PN18 

EXHIBIT #A2 EXTRACT FROM TRANSCRIPT OF PROCEEDINGS 
BEFORE COMMISSIONER ASBURY ....................................PN20 

 


