


PRESIDENT:    Changes in appearances please. 

MS L. YILMAZ:    If the commission pleases, YILMAZ L., appearing for the Tasmanian 
Automobile Chamber of Commerce. 

PRESIDENT:    Thank you, Ms Yilmaz. No other changes? Very good, well this is a 
report-back process, Mr Baker. 5 
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MR BAKER:    Well perhaps if we dealt with Division G to commence with and it may 
be appropriate if Ms Yilmaz was actually to provide that report. 

PRESIDENT:    I see. All right. 

MR BAKER:    As the Kmart are in fact one of her members and I’m sure she can 
provide a first-hand - 

PRESIDENT:    And as I understand it, Kmart is the only organisation that’s - 

MR BAKER:    Yes. 

PRESIDENT:    - involved in Division G. 

MR BAKER:    That’s correct. 

PRESIDENT:    Yes, all right, thank you. Ms Yilmaz. 

MS YILMAZ:    Thank you Your Honour. I might just correct something that Mr Baker 
has said, that Kmart is in fact members of the Victorian Automobile Chamber of 
Commerce and I believe not members of the Tasmanian Automobile Chamber of 
Commerce. 

MR ....:    There’s a job for you, mate. 

MS YILMAZ:    But perhaps I certainly can give a bit more detail to where Kmart do 
stand although unfortunately I haven’t been able to successfully identify whether or 
not the state award system applies to that organisation in the State of Tasmania. 
However, as I said, in order to seek clarification I have been able to ascertain that they 
do have federal coverage in most states across Australia and there have been a 
number of restructuring arrangements, if you like, within Kmart itself, and as a 
proposal I have been able to achieve the acceptance by Kmart to remove Division G on 
the basis that there is an understanding that if in the event that the state award were 
to apply to them in the State of Tasmania, that Division B would apply. 

And that being - 

PRESIDENT:    That would be by way of some exchange of correspondence would it? 

MS YILMAZ:    Well I don’t think that there is a need for that, Your Honour, I think 
that Division B is quite clear. It relates to - 

PRESIDENT:    Are we talking Division B or Division - 

MS YILMAZ:    Division B which is for motor mechanics and/or body makers and/or 
assemblers. 

PRESIDENT:    Right, okay. 

MS YILMAZ:    Kmart only employ - or Kmart Auto only employ motor mechanics. 
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PRESIDENT:    Right, proceed then, Ms Yilmaz. 

MS YILMAZ:    Thank you. As I was saying in regards to Division B, there is no reason 
why Division B would not apply to the Kmart store as they do employ motor 
mechanics, so there would be an automatic coverage under that division.  

5 

10 

15 

20 

25 

30 

35 

40 

The only significant difference between Division B and Division G of the award is 
perhaps the superannuation provisions and I find that with Kmart they have a fund in 
place which is the Coles Myer Employees Superannuation Fund, however they no 
longer - if they have any new employees, they do not put those employees into that 
fund. They do in fact put everyone into Tasplan. Any new employee automatically gets 
coverage under Tasplan, which is a recognised fund under Division B of this award. 

PRESIDENT:    Right. So, what you're saying is, by clause 87 disappearing, nobody 
would be disadvantaged. Is that right? How do people automatically go into Tasplan at 
the moment? That's an alternative fund, isn't it? 

MS YILMAZ:    That's right. 

PRESIDENT:    Right. 

MS YILMAZ:    Your honour, under clause 87 of the award, my reading of that is that 
the CMEBF is a fund that had sought and been granted exemption under the 
provisions from Tasplan or VISTARA, I believe is the other one. Similarly, they also do 
recognise Tasplan. It was a choice of either Tasplan or CMEBF. 

PRESIDENT:    Yes. That was an employee choice. 

MS YILMAZ:    Yes, I believe so. 

PRESIDENT:    Yes. 

MS YILMAZ:    However, Kmart have indicated to me that the CMEBF is still in 
operation, although not on a continuing basis. There are perhaps movements to 
incorporate that with Tasplan, or something to that effect. So any new employees after 
a certain date, of which I'm not sure, they automatically get coverage under Tasplan 
but there are still employees that have coverage under the CMEBF and for that 
reason, I think that it may be necessary to vary the current provisions of occupational 
superannuation, which I believe is clause 22 of the award, to perhaps include any 
exempt funds with the EBF for precautionary measure. 

PRESIDENT:    Would the other supporting provisions in that clause allow that sort of 
option? 

MS YILMAZ:    I don't think there is anything in that section of the award which would 
prevent that from taking place. As I said, when superannuation was first put into this 
award, there was an opportunity for employers to seek exemption for funds that were 
already in existence, of which CMEBF was one. However, it was not put into clause 22 
but in a separate clause under Division G. So it has, in itself, the same effect. The only 
difference is, we would now take the CMEBF as a recognised exempt fund and place 
that in with the rest under clause 22. 

PRESIDENT:    Yes. So you would see that as a consequential amendment to Division 
G going? 
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MS YILMAZ:    That's correct. 

PRESIDENT:    Yes. All right. Is there anything else you need to tell me about? 

MS YILMAZ:    I don't think there's anything else that I need to do in relation to Kmart. 
However, I will endeavour, given that this matter is - a modernisation of the award is 
going to be up for further mention and programming and hearings in September. I will 
seek to further clarify in a definite way what the coverage is of Kmart in the state of 
Tasmania by that time. If it please the commission. 
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PRESIDENT:    Yes. It should be fairly simple, shouldn't it? What's the problem? 

MS YILMAZ:    Well, Your Honour, Kmart is not a named fund. 

PRESIDENT:    Just for the record, save Mr Edwards' eyebrows hitting the ceiling 
every time - I don't operate under Your Honour title. 

MS YILMAZ:    Well, Kmart is not a named respondent to the federal award but it does 
have coverage under a federal award by way of membership with other federally 
registered organisations. 

PRESIDENT:    Then that's the end of the story, isn't it? 

MS YILMAZ:    Yes but in some states they do have, in fact, a grievance, if you like, 
with various employee organisations and that may be the reason why at this point I 
haven't been able to ascertain clearly whether or not they have coverage under the 
state system in Tasmania. 

PRESIDENT:    And when do you think that might be possible? 

MS YILMAZ:    Certainly by the time this matter is brought back on, that being the 
modernisation of the award. I believe we've got a listing for 17 September. 

PRESIDENT:    Should we defer doing anything further with this until then? 

MS YILMAZ:    Well, as I said, the Kmart store have not objected to the deletion of 
Division G, on the basis that we recognise the fund in the main body of the award. 

PRESIDENT:    In clause 22. 

MS YILMAZ:    In clause 22 - and that Division B will automatically apply to them. If 
that is agreed by the rest of the parties, that would probably be the easiest way to deal 
with it. 

PRESIDENT:    All right. Thank you for that. Mr Baker? 

MR BAKER:    Thank you. In so far as the division relating to motor vehicle sales 
people are concerned, we have prepared a draft order which was subject to some late 
alteration this morning and there's been some further discussions between the parties 
as to how we should proceed. 

I indicated on the last occasion the matter was before the commission, that indeed 
there was consent, that the movement in the rates as contained within that division 
should occur. Likewise, that there was also agreement between the parties as to 
tidying up the provision generally. There's been some late discussion this morning 
concerning the draft order as prepared and the proposal which we in fact put forward, 
that would delete the entire division and similarly replace with a new clause and there 
would be subclauses of that provision. 
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However, in those discussions it has been pointed out that perhaps as a first step, it 
may be more appropriate if we simply took the existing allowances which appear in 
the award and simply delete those and substitute the new clauses - sorry - the new 
amounts. 

PRESIDENT:    Just delete the amounts in existing clauses and - 5 
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MR BAKER:    Pop in the new figure. 

I'm yet to confirm that with my colleagues over here, but I'm getting a nod of the head 
and a shake, so I presume that's what we're going to do. 

If that's convenient to the commission, I will undertake to provide a draft order within 
the next hour because I've got that on the computer in the office and it won't take long 
to do that at all. There has been an exchange of the rates. We are aware of what they 
are and - 

PRESIDENT:    Do we have a copy of that draft? 

MR BAKER:    Yes, I have supplied a copy of the draft to your associate but I will 
tender another copy. 

PRESIDENT:    Very good. So this would be - 

MR BAKER:    This was the original proposal, that we would actually take the existing 
division out and simply delete that altogether and we would simply insert this and the 
existing clauses 67 to 77 would in fact disappear and there would be just one 
provision - or one clause relating to the sellers of motor vehicles and it would contain 
those subclauses, as indicated in the document. 

However, in the discussion with the employer representatives this morning, they 
believe that an easier way of doing it in the first instance would simply be to delete the 
existing money amounts and then we'll come back and fix it up at a later stage 
because there also needs to be something done in relation to superannuation, in so far 
as that there needs to be, quite clear, that the occupational superannuation only 
applies to actually ordinary time earnings and not to the issue of commission and that 
needs to be dealt with. 

PRESIDENT:    Is that in clause 22 as well? 

MR BAKER:    Well, either in clause 22 or we'll have to put a note in, in as far as the 
provisions relating to motor vehicle sales people, so that it is quite clear, as it is in the 
federal award about the prescription relating to the sellers of motor vehicles and the 
issue of occupational superannuation. 

PRESIDENT:    Look, it's taking a back step, because we've been talking about 
Division B, Division G and are we talking about Division F at any -  

MR BAKER:    This is Division F. 

PRESIDENT:    This is Division F. 

MR BAKER:    Sorry, yes.  

PRESIDENT:    This is just Division F you're talking about? 

MR BAKER:    Yes. 
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PRESIDENT:    Right. 

MR BAKER:    In September it will be A, B, C and D. 

PRESIDENT:    Yes. So, this document you've tendered, and we'll mark it B.1, is to - 

MR BAKER:    My original proposition was - 

PRESIDENT:    Replace what? 5 
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MR BAKER:    My original proposition was that the entire provision of Division F would 
disappear. The current provisions there, would disappear. Those clauses, 67 to 77, 
would go. That there would be a new provision to replace it which would be headed, 
special provisions of persons employed principally to sell vehicles as defined, and that 
would simply go in, if you like, as a new clause 67 and then it would have subclauses 
(a), (b), (c), (d) et cetera. 

PRESIDENT:    Yes. Okay. 

MR BAKER:    And that was the original proposition. Mr Edwards and Ms Yilmaz has 
put to me this morning that perhaps as an interim step, rather than varying the award 
to such a degree, that as an interim position we simply delete the existing monetary 
amounts that appear in the various clauses in the award and insert the new agreed 
monetary amounts and then when we set to and rewrite Divisions A, B et cetera, then 
that would be the opportune time to put, if you like, the new section in because it 
would then be consistent with the other sections of the award - 

PRESIDENT:    Right. 

MR BAKER:    And the only thing that needs to be tidied up, as I've indicated, is the 
issue of the occupational superannuation. 

PRESIDENT:    Okay. And that appears where, in Division F, or it doesn't? 

MR BAKER:    It doesn't, it's just included in the superannuation. 

PRESIDENT:    So this is something that ought to have been sorted out anyway? 

MR BAKER:    Yes. 

PRESIDENT:    All right. So, it's not consequential? 

MR BAKER:    No. We will have to put a note in somewhere. I haven't had a discussion 
with the employer representatives, exactly how we'll put that in but something needs 
to go in to sort that out. That issue needs to be sorted out. 

PRESIDENT:    Yes. Well, that could be done in the general review anyway, can't it, or 
is it something that needs to be attended to more quickly? 

MR BAKER:    Well, I'm not sure exactly. Perhaps Mr Edwards may care to respond to 
that, as to when he sort of sees that being done but as I've indicated to both him and 
on the record, both today and a previous hearing, we don't raise an objection to 
reviewing the application of superannuation so far as it relates to wages and or 
commission. 

PRESIDENT:    Okay. Do you want to say anything about Division G? 
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MR BAKER:    Only, I concur with what was being put. I think that's probably the 
easiest way of tidying up, certainly as an interim position. It's simply deleted and in 
the superannuation clause, there is again as an interim position, the issue that the 
Kmart nominated fund is actually included in the list of exempt funds.  

PRESIDENT:    Right. Sorry, would you run that by me again, about exempt funds. 5 
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MR BAKER:    Well, there are - 

PRESIDENT:    Do you want to put it in there, or do you want to insert the CBMEF, or 
whatever it is, in the approved funds? 

MR BAKER:    I'm sorry, in the approved funds - I beg your pardon. 

PRESIDENT:    Okay. 

MR BAKER:    In the approved funds, yes. Again, I think I should also raise - I think 
that should be viewed again, as an interim position, because I have in fact submitted 
to the TCCI, what I would consider to be a new superannuation provision for 
incorporation into our Metal and Engineering Industry Award, which I would see, if we 
can reach an agreement on and I believe we should be able to, to seek to have that 
then flowed into other awards as a standard superannuation provision. I'm not sure 
how Mr Edwards is going to relate to that. 

PRESIDENT:    Well, we seem to be doing a lot on the run here, so anything could 
happen. 

MR BAKER:    Well, as far as this award is concerned, there's a lot to do. 

PRESIDENT:    Yes. We haven't got very far. 

MR BAKER:    Well, may I say, sir, quite candidly, we've made more progress in the 
last month than we have in the last three years. 

PRESIDENT:    All right. 

MR EDWARDS:    We've even got draft orders. 

PRESIDENT:    Mr Cooper, looking stern? 

MR COOPER:    Mr President, if I may? 

PRESIDENT:    Yes. 

MR COOPER:    With respect to the application and the proposals that have been 
made, our position at this point in time is that we do not support the deletion of 
Division G and we think that if there's going to be another hearing, as I understand in 
a couple of weeks, then it would be appropriate, once we have established just where 
the Kmart is, that we do that and I don't think it'll hurt to leave that there for a period. 

There are some questions that do arise as a result of the movement of the 
superannuation clause to the general clause, in terms of the wording of that general 
clause and we'd like to work our way through that. 

PRESIDENT:    What sort of problems do you see? 
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MR COOPER:    Well in terms of the way the clause is worded. I understand - and I 
want to just simply put that other fund in there as an exemption fund that can be 
picked up. 

PRESIDENT:    As an approved fund? 

MR COOPER:    As an approved fund that's been granted an exemption but it only will 
apply to employees that were employed up until a certain point in time, so new 
employees won't have access to that fund. Now, I just want to have the words that are 
going to cover that tidied up and we haven't seen them. 
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PRESIDENT:    Well, I don't know that that - would that impact on it? 

MR COOPER:    Well, I just understand that's the gist of the submissions from the 
ACC. In terms of just saying simply, we just want to move it, well, I understand that 
and we don't have a problem with that but we want to see how that's going to be 
drafted in the clause and we haven't seen that. So we won't be supporting that today. 

PRESIDENT:    As I understood it, it was simply to insert - and I'll try and get the 
name of the fund -  

MR COOPER:    CMEBF. 

PRESIDENT:    Something like that. 

MR COOPER:    As I understood, what they were suggesting was, it should be moved 
from clause 87 Division G and placed in clause 22 Division A, consequential 
amendment as a result of removal of Division G. Now, we're not opposing the removal 
of Division G, just the timing of that and we'd like to see that clause drafted up before 
we support it. In any event, we think it would be prudent to wait a period of two 
weeks, and that's all we're talking about, to clarify the status of Kmart. I think that 
would be prudent, Mr President. 

In terms of the application that Mr Baker has made this morning and as he advised 
you, Mr President, there was some late discussions this morning and those 
discussions were, as you were walking towards the door, I think, to commence 
proceedings. We would simply seek clarification on a couple of things. As I understand 
that, what that then seeks to do is amend the application. The application that we 
have in T.6267, says, delete Division F and insert thereof the following, which was 
always Mr Baker's position. 

Now I understand that that's not going to happen, so the application then is now 
talking about just increasing allowances in Division F. So, we would seek to have 
those allowances identified. I have done that this morning while Mr Baker was making 
submissions but I think it would be prudent to identify those allowances and as I 
understand it, Mr Baker is basically seeking to amend his application which was, 
delete Division G and delete Division F and arrangements clause. 

Now, as I understand it, the application is to increase those allowances that have been 
agreed between the parties. In that respect, we support that latest position, that the 
allowances should be increased but we think it would be prudent to identify those 
because the draft order has to be supplied and also, it would be prudent to determine 
whether the application has been amended to allow for that variation. 

PRESIDENT:    Yes. 

MR COOPER:    That is a couple of points that we would like to raise. 
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PRESIDENT:    But in any event, given the identification of the allowances and with 
the appropriate amendment to the application, you're satisfied with the discussions in 
relation to Division F? 

MR COOPER:    In terms of the allowances, we support the applications to move the 
allowances and that has been put by Mr Baker just moments before I made my 
submissions. 
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Our other submission is that we think it would be prudent to retain Division G until 
we establish the position of the Kmart and until we can clarify exactly what the words, 
to allow for the movement of the superannuation clause, are. If the commission 
pleases. 

PRESIDENT:    Yes. All right. Thanks, Mr Cooper. Mrs Dowd. 

MRS DOWD:    Thank you, Mr President. In relation to Mr Baker’s application, we 
would support it if he actually amends his application to vary the allowances and we 
would support the variation to the allowances. 

In relation to the movement of the superannuation exemption for the Kmart, I, along 
with Mr Cooper, would actually like to see the drafting of that particular variation, 
because if it just goes into clause 22(e)(iv), it actually then excludes the employees 
from using Tasplan. So I would actually like to see the draft - 

PRESIDENT:    Why is that? 

MRS DOWD:    I’m sorry? 

PRESIDENT:    Why - why would it exclude people from using Tasplan? 

MRS DOWD:    Well it says, `For the purposes of this clause, the following companies 
are exempt from the contribution to either Tasplan or VISTA.’ So if the exemption goes 
into that particular clause - 

PRESIDENT:    Now - look, I don’t think - I think there’s been a bit of confusion about 
this. As I understood it - and I could be wrong - but I understood there was a proposal 
to add to paragraph (d) the approved funds, the - 

MRS DOWD:    Well if that’s the proposal, I have no objections to that. 

PRESIDENT:    - the CMEBF. 

MRS DOWD:    Well if that’s the proposal, I have no objections to that, Mr President. 

PRESIDENT:    All right. 

MRS DOWD:    That’s all I have to say at this stage, Mr President. 

PRESIDENT:    Very good. Thank you, Mrs Dowd. Mr Noonan. 

MR NOONAN:    Yes, Mr President, I believe our organisation has already put on 
record the matter of Division F in relation to Kmart, provided that the - well we’d have 
the understanding there that they would be picked up by the federal RS&R award if 
they came out of this award, but I believe that they under the federal RS&R award at 
the present moment. And the SDA - 

PRESIDENT:    In terms of its Tasmanian operations? 
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MR NOONAN:    Pardon, Mr President? 

PRESIDENT:    In terms of its Tasmanian operations? 

MR NOONAN:    Yes, I understand that. 

PRESIDENT:    Yes. 

MR NOONAN:    Yes. 5 
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PRESIDENT:    Okay. 

MR NOONAN:    As far as the allowances, we would support the allowances as in 
exhibit B.1 that they be varied by the appropriate amounts in that exhibit. 

PRESIDENT:    Okay. 

MR NOONAN:    If the commission pleases. 

PRESIDENT:    Yes, thanks, Mr Noonan. Around to you, Mr Edwards. 

MR EDWARDS:    Well perhaps before I do, president, it perhaps may be appropriate 
just to find out whether Mr Baker does intend to amend his application in the way 
suggested by Mr Cooper - 

PRESIDENT:    Yes. 

MR EDWARDS:    - so that we can deal with the actual issue instead of boxing at 
shadows. 

PRESIDENT:    Well, you’d end up - 

MR EDWARDS:    It seems a simple enough thing. 

PRESIDENT:    - you’d end up having to tell me whether or not you’re prepared to 
accept the amendment. 

MR EDWARDS:    That’s right. But perhaps if I know what the amendment is I can 
then talk to it. 

PRESIDENT:    All right. 

MR BAKER:    Yes, I think we’ve done this back to front; we’ve agreed to the 
amendment but we haven’t put the actual application in. 

PRESIDENT:    I wasn’t going to let you get away with it, Mr Baker, don’t worry. 

MR EDWARDS:    Let’s just tidy it up. 

MR BAKER:    Insofar as Division - our application is concerned insofar as Division F 
is concerned, we would seek to amend that application by amending the allowances to 
be detailed in Division F. 

Do you actually require a list of those as to what they are or - 

PRESIDENT:    Well I think that’s the point everybody is concerned about. If - if there 
is a general view as to the principle of it, we could probably skip that just for the 
moment, Mr Baker, hear Mr Edwards, and then we’ll go off the record and work out 
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how we’re going to prepare a draft order. But I understand - I understand your 
submission. You want to vary all allowances contained in Division F - 

MR BAKER:    Division F. 

PRESIDENT:     - as I take it for - there’ll be two - two reasons won’t there? There’ll be 
- have we got the third arbitrated safety net in yet? 5 
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MR BAKER:    Yes. 

PRESIDENT:    So there’ll be those adjustments and there will be I think some expense 
related adjustments contained therein as well. 

MR BAKER:    Well they’re basically the expense related allowances. I mean the meal 
allowances were varied as a consequence of the - when this award was before you on 
the previous occasion. 

PRESIDENT:    That’s right. Yes, they were. All right, we’ll just - take me through 
them. 

MR BAKER:    Well perhaps if we could turn to clause 75 which is in relation to the 
use of motor vehicles, the first provision there when it talks about for motor vehicles 
under 20 horsepower that rate is increased from $23.80 per week to $122.15 per week 
and the rate of 2.3 cents per kilometre, we were seeking to increase that to 12 cents 
per kilometre. Under (b)(ii), the rate for vehicles over 20 horsepower, the rate we are 
seeking to increase it from $26.30 per week to $135.70 per week, and the rate of 3.3 
cents per kilometre is increased to 80 - 18 cents per kilometre, and in clause (c) the 
rate of - clause (c) is actually - we would need to redo that provision in its entirety 
because it currently talks of two rates and we in fact would seek to change that to one 
rate, and that is, where a motor vehicle salespersons uses his vehicle, a kilometre rate 
of 48 cents per kilometre should apply. 

And - now the issue of the work on a Sunday in clause 76, the current provision 
applies for a fraction of the - of the week and half week accordingly, and we would 
seek actually to delete that provision and insert thereof a provision that says, as 
follows: a vehicle salesperson required by their employer to work on a Sunday, other 
than a Sunday which would have been their rostered day off shall be paid in addition 
to their ordinary rate as follows: if more than half a day is worked - $88.25; and (2) if 
half a day or less or worked - $44.10.  

PRESIDENT:    All right. Now, is there any objection to that application to amend the 
application? 

MR EDWARDS:    No objection. 

PRESIDENT:    Nor from Mr Cooper or Mrs Dowd? 

MRS DOWD:    No objection. 

MR COOPER:    No, Mr President, no. 

PRESIDENT:    Very good. No objections all round. Okay, the application is varied 
accordingly. Mr Edwards. 

MR EDWARDS:    Thanks, Mr President. Mr President, perhaps if I deal initially with 
the application insofar as it seeks to delete Division G relating to K-Marts. 
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My information on this is at K-Mart I believe are covered by the federal Vehicle 
Industry Repair Services and Retail Award interstate. Certainly, I can recall some 3 or 
4 years ago that the specific actions of the company were taken to achieve that end by 
joining an appropriate organisation of employers that would give them coverage to that 
award. 5 
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I certainly am aware that prior to that date they were specifically covered by the 
Automotive Industries Award and, in fact, I had the responsibility for looking after 
their interests in that regard. 

So I do believe they are. However, I don’t think that issue needs to be definitively 
determined in the way that Mr Cooper has suggested, simply because the proposal put 
forward by the TACC this morning is notwithstanding whether they are or are not 
covered by the federal award. The proposal is to delete Division G which, by default 
would mean if federal award coverage is not extant in Tasmania for K-Mart they would 
automatically be covered by other parts of this award, and would put in place a fall-
back position in respect of superannuation which seems to be the only area of concern 
that might arise from that situation. 

So I think the suggestion made by Mr Cooper is not a valid one. There is no need to 
hold up this issue any further. 

The question of the retention of a specific division for K-Mart has been dealt with by 
TACC who represent K-Mart, and they have consented to the deletion of that division 
from the award, which would automatically mean the common rule application of the 
award would continue to have effect unless a federal award applied by virtue of the 
division of powers between the commonwealth and the state, which just becomes a 
question of fact, and is not something that I think we should spend a lot of time this 
morning debating, because we are not going to make any difference, frankly. 

PRESIDENT:    Well, I think the key, isn’t it, the fact that there is alternative cover 
available in the state award in the event that there is no federal coverage? 

MR EDWARDS:    That’s exactly right, and there is. They would, as Ms Yilmaz has 
already advised you this morning, be covered by Division B of the award, and I am 
quite comfortable with that, and as is TACC, so I don’t think that issue should be held 
up any further. 

On the question of the provision to go into the - to be inserted into clause 22 in 
respect of superannuation, I would, with respect, suggest that neither of the two 
options that have been canvassed to date are properly completely appropriate. That is, 
I don’t believe that it is really intended that CMEBF be continued to be provided as an 
option for employees of K-Mart in Tasmania; rather the provision that is sought to go 
into clause 22, as I understood the proposal, was to ensure that those persons 
currently members of CMEBF and using it for their superannuation contributions 
continue to have it available, but that K-Mart no longer that as an option to new 
employees. 

If I am wrong in that, I am sure that I will be corrected very quickly, but I believe that’s 
- 

PRESIDENT:    That was the impression I got. 

MR EDWARDS:    Yes, that was the one I had, too. In which case, I would suggest, Mr 
President, that it would be perhaps most appropriate to draft a new subclause to 
specifically cater for that circumstance and to protect the interest of employees who 
were members of CMEBF before a certain point in time. That point in time, Ms Yilmaz 
has already undertaken to obtain for us, in which case that would make the drafting 
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of the provision quite a simple exercise which could be provided to the commission 
subsequent to today’s proceedings by way of a draft. 

PRESIDENT:    Yes.  

MR EDWARDS:    Because I don’t think it is really an exemption that is sought, nor is 
it, in fact, to continue to provide CMEBF as an option, but it is somewhere in between 
the two, and that is that some people are - 
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PRESIDENT:    Of course subclause (d) in the superannuation clause at 22 doesn’t say 
who the option rests with. 

MR EDWARDS:    No, it doesn’t. 

PRESIDENT:    It just says that contributions may be paid into any of these funds. 
Now, I don’t know who determines which fund is going to be used. It doesn’t appear to 
be at the option of the employee. 

MR EDWARDS:    No, it doesn’t. Just on a cursory glance of the award, Mr President, I 
would tend to agree with you, and that’s perhaps an issue that ought to be sorted out, 
in any event, as part of the ongoing process that Mr Baker has already set in train 
where we do intend over the next couple of weeks to review the operation of both 
Divisions A and B in their entirety and, hopefully, to amass them into a single division 
of the award. But that remains to be seen. It is certainly the intention. And I think the 
comments you make are valid in that regard and ought to be taken into account. 

I also believe it would be appropriate at that time, if not now, to deal with this 
question of CMEBF. 

PRESIDENT:    Yes. Well - 

MR EDWARDS:    I would have thought that a simple paragraph going into the award 
that said employees who are members of the CMEBF fund as at `X’ date would not be 
affected by subclause (d), or something to that effect. 

PRESIDENT:    I  think we need to have an agreed position on superannuation before 
we take (g) out. That’s the point - one of my problems - and I think Ms Yilmaz sees it 
as a problem, too. 

MR EDWARDS:    I’m not overly hung up over whether (g) goes today. I am just, 
frankly, getting a little tired of coming up here and addressing it. This is the third time 
I think we have been here on the most simple exercise one could imagine. 

PRESIDENT:    Yes. Well, you would think so. 

MR EDWARDS:    And I don’t wish to continue to come back on this issue, nor indeed 
- 

PRESIDENT:    But that doesn’t make it any different from the point of view of sorting 
out what’s going to go into the award, and it seems to me to be silly to take it out if we 
don’t know what the appropriate consequential amendment should be. 

MR EDWARDS:    I’m fairly comfortable in my mind what the consequential 
amendment should be, and that is pretty well as I have just spelled it out, and I would 
have thought that it would be a relatively simple exercise for a draft order to be 
provided to the commission shortly after today’s date for the purpose of effecting that. 
However, perhaps it may be best if we waited until we heard from TACC in that regard. 
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They certainly have a more specific interest in that area than I do. I am merely trying 
to be helpful. 

PRESIDENT:    As always, Mr Edwards. 

MR EDWARDS:    And always get into trouble when I do that. So, having said all of 
that, I think I will move on. 5 
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PRESIDENT:    Yes. Good. 

MR EDWARDS:    And deal with the question of vehicle salespersons. 

There is consent between the parties to the nature of the application that has now 
been explained by Mr Baker by way of the amendment to the original application, and 
we have had provided to us the monetary figures that Mr Baker has advised the 
commission of this morning, and we are able to indicate that we consent to them. 

We do so specifically because they have been the subject of proceedings before the 
Australian Industrial Relations Commission who have approved them as being the 
appropriate form of recompense for the circumstances described in the use of motor 
vehicles provision clause and they represent an appropriate sum of money for that 
purpose. 

PRESIDENT:    In what award area was that? 

MR EDWARDS:    That was in the Vehicle Industry Repair Services and the Retail 
Award specifically, Mr President, which whilst not accurately being described as the 
parent of this award, certainly there is some form of de facto relationship. I wouldn’t 
care to want to explain it. 

PRESIDENT:    No.  

MR EDWARDS:    But there is a close relationship between the two awards. They cover 
exactly the same employment areas, and I think that much is common ground 
between the parties and, as a consequence, we believe that the investigation by the 
federal commission is an appropriate benchmark for this commission to use in varying 
these rates on this occasion. 

PRESIDENT:    You haven’t got a reference for me? 

MR EDWARDS:    Not with me today, Mr President. I am able to provide it fairly 
quickly after today’s proceedings if you require it. 

PRESIDENT:    I think it would be proper, yes. 

MR EDWARDS:    Okay, I undertake to do that, sir. 

PRESIDENT:    Good. 

MR EDWARDS:    On the question of the format of the award, I would certainly be 
more comfortable today if we were to adopt the view of updating the allowances in the 
existing clauses where they reside, rather than adopting Mr Baker’s original 
proposition of deleting their division in their entirety and replacing it with a single 
clause. 

I think perhaps a minimalist approach today may be the more appropriate way to 
proceed. 
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To that extent, I am advised that the TACC had prepared a preliminary draft order 
which, whilst needing some updating in terms of some of the numbers in it, accurately 
does achieve exactly that end, and we could provide a copy of that to the commission 
straight after these proceedings before even leaving the building. 

So if the commission is absolutely comfortable on what is being said, in that regard 
the only other alterations that are included in the document are the desexing, as it 
were, of the language within the clause where `salesman’ has been converted to 
`salesperson’, and other consequential alterations of that ilk. 
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PRESIDENT:    I thought that had gone off the agenda? 

MR EDWARDS:    Which agenda? Oh, our agenda. Sorry, sir. 

PRESIDENT:    Very good - very droll. 

MR EDWARDS:    It is not an area that I must admit I concentrate too much of my 
effort into, Mr President. It is not an issue that, frankly, I think deserves an enormous 
amount of effort. But, nevertheless, where I will be - 

PRESIDENT:    I think it ought to be done, anyway, Mr Edwards. 

MR EDWARDS:    Where opportunities arise, Mr President, we are certainly taking the 
opportunity to do just that. One must be politically correct, if nothing else. 

PRESIDENT:    That was the point I was actually making earlier. I had heard reports 
that certain of our leaders had taken political correctness off the agenda. 

MR EDWARDS:    One can only ponder idly about their wisdom. 

PRESIDENT:    Okay. 

MR EDWARDS:    So, having said all of that, Mr President, it will be our submission 
that the application made by the AMWEU to upgrade the allowances in this award be 
approved, with operative effect from today’s date. 

PRESIDENT:    Today’s date.  

MR EDWARDS:    The first pay period to commence on or after. 

PRESIDENT:    All right. Thanks, Mr Edwards. 

MR EDWARDS:    If it please the commission. 

PRESIDENT:    Ms Yilmaz? 

MS YILMAZ:    Thank you, Mr President. I would like to make a couple of points. 
Perhaps I might start with Division G seeing that that one has been the most 
contentious of all the issues. 

The TACC is prepared to draft a variation to clause 22 to provide for those employees 
that currently have coverage under the CMBEF, or the CMEBF. 

PRESIDENT:    I am pleased I am not the only one with that problem. 

MR EDWARDS:    Go on, it is easy. 
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MS YILMAZ:    And taking into consideration that all employees are already covered - 
all new employees have coverage under Tasplan, so there has been no need to change 
that provision at all. 

Perhaps a proposal may be to vary the award to create a new subdivision (f) and 
renumber subdivision (f) into (g), and I am prepared to do that within the next 7 days 
for circulation, and if that’s agreed by the parties then I would suggest that Division G 
be deleted from the award and that award variation be put into the award. 
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Failing agreement of the parties, perhaps rather than prolonging this for too long it 
may be worthwhile to put on hold that particular variation until the 17 of December, 
in which case we will have a definite answer and if it means simply removing Division 
G without any subsequential changes that can be dealt with at that time. 

With regards to Division F the TACC does not oppose the change to the allowances of 
the award. 

The initial proposal, as indicated by Exhibit B.1, we don’t necessarily have a difficulty 
with that, although we do understand that the consequential numbering of the award 
may be an effect as a result of that. 

So in order to provide a speedier entitlement or adjustment to those allowances we 
would acknowledge and support the application for the current Division F to be left as 
is with the alteration of those allowances and, furthermore, in fact in a fax to this 
commission on the 16th of July I had in fact faxed through the potential draft order 
reflecting those changes, although not with the third safety net allowances 
adjustment, so that will need to be adjusted within that particular document itself. 
But I had at that point attempted to remove the `salesman’ to `salesperson’ and the 
consequential changes as a result of that. 

And, furthermore, in relation to - 

PRESIDENT:    Did that copy go to the other parties? 

MS YILMAZ:    No, it went through to Mr Baker of the AMWEU seeing that I had 
discussions with him on that particular point - 

PRESIDENT:    Right. 

MS YILMAZ:    - and a copy through to yourself. 

PRESIDENT:    Yes. Yes, I have it. 

MS YILMAZ:    Furthermore, in that particular document for work on Sunday that was 
addressed, although it was expressed as the award currently stands, being the 2/5th. 
That can be varied by simply removing in subsection (a) and subsection (b) the 
comments of `2/5th of the weekly rate prescribed by this award and the 1/5th of the 
weekly rate prescribed by this award’ and instead insert simply the dollar amounts. 

PRESIDENT:    Mm. 

MS YILMAZ:    Furthermore - 

PRESIDENT:    Would that have a spin-off application to work on holidays and days 
off? I should have asked Mr Baker that, I suppose. 

MS YILMAZ:    It potentially could be. It hasn’t been addressed by the parties and 
we’re quite comfortable with the rest of the award staying as is. 
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In relation to the casual use of a vehicle, we had in fact in that particular document 
condensed, if you like, the two allowances, that being for more than 20 horsepower 
and less than 24 - 20 horsepower and simply insert the actual allowance there. 

PRESIDENT:    Mm. 

MS YILMAZ:    And that was for the ease of the parties as well. 5 
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PRESIDENT:    Well how does your - I mean do you - are you saying you disagree with 
the application that’s been made by Mr Baker, or are you really saying you’re 
consenting to it? 

MS YILMAZ:    Well I’m actually saying that we do in fact consent to the application by 
Mr Baker - 

PRESIDENT:    Yes. 

MS YILMAZ:    - and in order to assist the parties I’m more than happy to submit that 
as draft document with those changes, and I can also do that within the week as well. 

PRESIDENT:    Mr Baker has offered to do it. We don’t want too many. Can you people 
liaise with each other for the purposes of preparation, if that’s the way it goes. Yes. 

In any event - thank you - do you have any further to say, Mr Baker? 

MR BAKER:    The only thing - I mean I agree with Mr Edwards in relation to this - 
this Kmart bizzo. It’s - it has, in my view, becoming rather elongated, to say the least 
and I concur with what Ms Yilmaz has had to say as far as that superannuation 
provision is concerned. And I’m quite convinced in my own mind that the Kmarts in 
this state are not respondent to this award, but nevertheless I hear what is being put 
and I understand that Ms Yilmaz’ proposition so far as a provision in relation to pre-
existing employees at a certain date should have some nominal recognition as far as 
the award is concerned in respect to their superannuation entitlements and I would 
accept that position. 

PRESIDENT:    Yes, and so I thought - and correct me if I’m wrong - but I thought Ms 
Yilmaz was saying that perhaps it might be better to wait until the September 17. 

MS YILMAZ:    ..... 

PRESIDENT:    Well are you saying that? 

MR BAKER:    Perhaps I should stand up and simply say arbitrate it.  

PRESIDENT:    Well if I - look, frankly - frankly it - I don’t want to arbitrate it because 
everybody it’s simple to find out that nobody knows and I want the parties to provide 
for themselves the satisfaction that the federal award has application and - 

MR BAKER:    Perhaps if we could go off the record for a moment. 

PRESIDENT:    And you’re saying, Mr Baker, that you’re - in your own mind you’re 
satisfied. Mr Noonan says, yes, it’s certainly happening. Mr Edwards says, well his 
recollection was that this is what happened but he can’t lay his hands on it at the 
moment and - 

MR EDWARDS:    I didn’t try. 
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PRESIDENT:    - and - exactly - and Ms Yilmaz wants to confirm, and she’s 
representing the organisation. So, you know - and of course Mr Cooper has put on the 
record and Mrs Dowd has supported him that we’ll await until we find out for sure - 

MR BAKER:    Perhaps if we can - 

PRESIDENT:    So I’m inclined to wait until I find out for sure. 5 
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MR BAKER:    - if we could just go off the record for a moment, sir. 

PRESIDENT:    All right, we’ll go off the record. 

OFF THE RECORD 

PRESIDENT:    Yes, well thank you for that discussion. As a result of it I’m satisfied to 
let this matter rest until the 17th September when I’m assured by the parties that 
they will present to the commission a consent order dealing with Division G and any 
consequentials to clause 22 that that consent document will have been circulated to 
all the parties to enable them to formally advise the commission on the 17th 
September, and in respect of Division F, given the consent to the adjustment of 
allowances contained therein, the award will be varied in the manner sought with 
effect from the first full pay period to commence on or after today’s date. 

Does that conclude - no, it doesn’t conclude 6267, so both files will be listed for 
continuation on the 17th September. Thank you. 

HEARING ADJOURNED  
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