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THIS DECISION IS UNDER APPEAL BY CPSU (SPSFT) INC. IN MATTER T14047/2013 -
APPEAL DISCONTINUED BY CPSU (SPSFT) INC. ON 16 APRIL 2013.

TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s29 application for hearing of an industrial dispute

The Community and Public Sector Union (State Public Services Federation Tasmania) Inc.
(T14015 of 2013)

and

Minister administering the State Service Act 2000


PRESIDENT TIM ABEY

HOBART, 13 March 2013

Industrial dispute – alleged award breach – maternity leave – public holidays – remedy sought by applicant denied – file closed

DECISION

On 7 January 2013 The Community and Public Sector Union (State Public Services Federation Tasmania) Inc. (CPSU), applied to the President, pursuant to s.29(1) of the Industrial Relations Act 1984 (the Act) for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State Service Act 2000 (MASSA) (Tasmanian Audit Office) arising out of an alleged breach of the Tasmanian State Service Award. 

This application relates to Ms Rebecca McManus, a permanent employee of the State Service who works as a Senior Financial Auditor with the Tasmanian Audit Office. From 8 November 2011 Ms McManus took her 12 week paid maternity leave entitlement over a 24 week period at half pay, consistent with the Tasmanian State Service Award (the Award).

During this period of paid maternity leave there were ten statutory public holidays.  The substance of this application is that the period of paid maternity leave should be extended by the number of public holidays occurring during this period, without deduction from her maternity leave balance.

Whilst this application is limited to Ms McManus, it is accepted that the outcome will have wider implications for paid maternity leave across the State Service.

The application is opposed by the Minister.

A hearing commenced in Hobart on Monday 21 January and continued on 14 February 2013.  Ms C Miller appeared for the CPSU.  Mr P Baker appeared for MASSA with Ms J Reardon and Mr R de Santi of the Tasmanian Audit Office.

Clause 2 ‘Parental Leave’ of Part VIII of the award relevantly reads:
“(b)	Entitlement

(i)	After 12 months continuous service parents are entitled to a combined period of up to 52 weeks unpaid parental leave on a shared basis in relation to the birth or adoption of a child. For females, maternity leave may be taken and for males paternity leave may be taken. Adoption leave may be taken in the case of adoption. 

(ii)	Parental leave is only available to one parent at a time in a single unbroken period, except both parents are entitled to access simultaneous parental leave in the following circumstances:

(1)	for maternity and paternity leave an unbroken period of up to three weeks at the time of the birth of the child which includes one day of paid leave for the partner to attend the birth of the child; 

…

…
“(c)	Maternity Leave

	After twelve months continuous service an employee is entitled to 12 weeks paid maternity leave which forms part of the 52 week entitlement provided in subclause (b)(i). 

The 12 weeks paid leave is to be taken at the commencement of the period of maternity leave and must be taken in a consecutive period. 

The rate of pay for an employee during the period of the paid absence is the normal rate of pay, as defined in Clause 2 (a) (viii) of this Part, 

The employee may elect to take payment for the paid period of the absence,

prior to the commencement of the leave or;
over 12 consecutive weeks at a consistent rate of pay or;
over 24 consecutive weeks at a consistent rate of pay

(iv)	Where an employee elects to take half pay over 24 weeks the payment beyond the 12 weeks does not increase the accrual of paid leave entitlements prescribed by this award.”

Clause 1 of Part VIII ‘Holidays with Pay’ reads:

“1.	HOLIDAYS WITH PAY

(a)	Pursuant to section 53 of the State Service Act 2000 employees are entitled to the following as Holidays with Pay:

New Year's Day, Australia Day, Eight Hour Day, Good Friday, Easter Monday, Easter Tuesday, Anzac Day, Queen's Birthday, Show Day, Cup Day, Hobart Regatta Day (south of Oatlands), Recreation Day (where Hobart Regatta Day is not observed), Christmas Day and Boxing Day;

or any other day or part of a day that may be deemed to be a statutory holiday by the application of the Act.  

(b)	An Act of the State parliament or a State Proclamation may substitute another day for any of the Holidays With Pay listed above.

(c)	Notwithstanding subclause (a) of this clause employees may be required to attend for work as prescribed by section 53(4) of the State Service Act 2000 during any of the Holidays with Pay listed above.

(d)	An employee required to attend for work according to subclause (c) of this clause is to receive compensation according to Part VI - HOURS OF WORK AND OVERTIME FOR DAY WORK, Clause 3(k).

(e)	This clause does not affect the right to pay casual employees a loading in lieu of Holiday with Pay entitlements in accordance with award provisions to that effect.

(f)	All employees are entitled to one local show day. It will be observed on a day, other than a Saturday or a Sunday, in the city, town or district in which the employee is employed; or, in the absence of a local show day, any other day that is agreed to between the employee and the employer.

Submissions

For the applicant:

Ms Miller, whilst acknowledging that there was no definition of ‘holiday with pay,’ submitted that the entitlement to a paid public holiday during a period of paid leave was universal, unless an award or statutory provision provided to the contrary.  There is nothing in the maternity leave clause which provided such an exemption.

Ms Miller went on to draw comparisons with the treatment of public holidays under other forms of paid leave.

In relation to ‘Recreation Leave’, Clause 5 of Part VIII relevantly provides:

“5.	RECREATION LEAVE
(a)	Entitlement to Recreation Leave

(i)	A full-time employee is entitled to 147 hours of recreation leave for each twelve month period of continuous service (less the period of recreation leave). 
…

(vii)	Where the employer determines to close offices during the period commencing on Christmas Day and ending on New Year's Day (or any other days as may be deemed to be publicly observed as these State Service Holidays by the application of the Statutory Holidays Act 2000), such hours not being Holidays with Pay will be deducted from the employee's recreation leave accrual.”

Ms Miller contended that this clause was expressed in a similar manner to maternity leave in that a period of leave is stipulated (147 hours, 12 weeks).  The clause does not specifically refer to public holidays, but subsection (vii) above clearly states that statutory holidays occurring during a period Christmas/New Year shut-down are not deducted from an accrued recreation leave entitlement.  Logically, this must extend to public holidays falling during a period of recreation leave whenever occurring.

The ‘Personal Leave’ clause is found at Clause 3 of Part VIII.  Personal leave accrues according to length of service in accordance with the ‘Triennium Entitlement’ system.  This, Ms Miller submitted, was even more analogous with maternity leave in that it was only accessed when it is needed and is not cumulative.  This clause is also silent on the interaction with public holidays occurring during a period of personal leave.  However Ms Miller contended that it had always been understood by the parties and administered by the Agencies on the basis that the employee is entitled to the holiday with pay and their personal leave balance is not affected.

In relation to ‘Paternity Leave’ Ms Miller noted that clause 2(b)(i) of Part VIII provides for one day of paid leave for the partner to attend the birth of the child.  Ms Miller contended that if the birth occurred on a weekend or public holiday, logically another day of paid leave would (or should) be allowed.

Ms Miller referred to the Long Service Leave (State Employees) Act 1994 which provides at s13(i) that periods of long service are in addition to public holidays occurring during the period of leave. 

In relation to the award requirement that the 12 weeks leave must be taken in a consecutive period, Ms Miller contended that allowing holidays with pay would not break the continuity of service, just as weekends occurring during the period did not.  Ms Miller said the intention of this clause is to avoid the situation whereby an employee would take a period of leave, return to work and then take leave again. Transcript p17

“By including holidays with pay the continuous period is not broken as the employee is not returning to work.  Additionally by including a holiday with pay in the 12 week paid maternity leave entitlement, this would not extend the paid period beyond a 12 week entitlement.  The time period may be extended but the total entitlement paid maternity leave remains as 12 weeks or 60 days and holidays with pay are in addition to this affectively extending the total period of time that an employee may be on leave but it does not extend that 60 day entitlement.”

Ms Miller submitted documentation Exhibits A3 and A4 indicating that in the University of Tasmania Professional Staff Agreement 2010, which contains a similar provision to the Award, the period of paid maternity leave is extended by any public holidays occurring during the period.  A similar position is apparently applied in the Department of Education. Exhibit A5

There is an express entitlement in the award granting paid public holidays.  This is not in any way qualified by the maternity leave clause.  This, Ms Miller submitted, was consistent with the principles of award construction.  (See Amcor Ltd v CFMEU). Amcor. Limited v CFMEU (2005) 222 CLR 241 

In summary Ms Miller contends that the denial of the public holiday payment in these circumstances is a prejudicial restriction on an employee’s entitlements under the award.

For the Respondent:

Mr Baker submitted that the underlying entitlement to parental leave is for 52 weeks unpaid leave, from which the employee is entitled 12 weeks paid leave, which must be taken in a consecutive period.  The dictionary definition of ‘consecutive’ is:

“Following one another in an uninterrupted succession.”

The wording of the maternity leave entitlement is consistent with the entitlement to parental leave specified in clause 2(b)(i) and (ii) in that all forms of parental leave, whether it be maternity, paternity or adoption leave, must be taken in a single unbroken period.

Mr Baker contended that the inclusion of paid statutory holidays would be inconsistent with the notion of a single, continuous and unbroken period.

The fundamental and underlying entitlement is for a period of 52 weeks unpaid parental leave.  Mr Baker submitted that an employee on unpaid leave has no entitlement to paid statutory holidays.

Mr Baker referred to the Statutory Holidays Act 2000.  Section 6(2) provides guidance in that it refers to an entitlement, “without loss of pay,” in circumstances whereby an employee would, “apart from this section, be working….”  An employee on maternity leave, would not be otherwise working, Mr Baker contended.

Mr Baker submitted that the Fair Work Act 2009 (FWA) also provides some guidance.  Section 116 reads: 

“116 Payment for absence on public holiday

If, in accordance with this Division, an employee is absent from his or her employment on a day or part-day that is a public holiday, the employer must pay the employee at the employee’s base rate of pay for the employee’s ordinary hours of work on the day or part-day.

Note: If the employee does not have ordinary hours of work on the public holiday, the employee is not entitled to payment under this section.  For example, the employee is not entitled to payment if the employee is a casual employee who is not rostered on for the public holiday, or is a part-time employee whose part-time hours do not include the day of the week on which the public holiday occurs.”

Mr Baker contended that consistent with the above, if an employee does not have ordinary hours, there is no entitlement to paid public holidays.  Support for this contention is found in s49(4) of the Act and of the Contract of Employment clause in the Award.

Section 49(4) reads:

“(4) An employee who is subject to an award or a registered agreement is entitled to be paid in respect of any week if– 
(a) the employee does not work in any week for his or her normal ordinary weekly hours because of action taken by the employer; and 
(b) the employee was ready and willing to work during those ordinary working hours in that week.” 
Clause 9(b) Part 1 of the Award reads:

“(b)	An employee (other than a casual employee) who is willing to work his or her normal ordinary hours of work, is entitled to be paid a full fortnight's salary at a rate fixed by this award or relevant industrial agreement.”

When these provisions are applied to the instant case, we find there is no defined pattern of ordinary hours of work and the employee cannot therefore “meet the work test.”  Mr Baker submitted that the employee does not have ordinary hours of work either during a period of 52 weeks unpaid parental leave or during the period of 12 weeks paid maternity leave which interposes with the unpaid period of leave.  It follows therefore that an entitlement to paid public holidays does not arise.
Mr Baker submitted that recreation and personal leave can be distinguished in that there is no requirement for the leave to be taken in a continuous, unbroken period.  Further, if the CPSU contention is to be accepted, then an employee on leave without pay would also be entitled to paid public holidays. 

The position in relation to UTAS has no bearing on the proper construction of the Award, Mr Baker concluded.

Conclusion

The 12 weeks paid maternity leave provision was introduced into the Award in 2007. T13057 and T13058 of 2007 Shelley DP 7 December 2007.  A perusal of the transcript of this matter is quite unhelpful in understanding what the intention of the parties may have been in relation to what was a consent variation.  There are a number of references to “12 weeks paid leave” but none whatsoever to the treatment of paid public holidays.

I accept without hesitation Ms Miller’s contention that both recreation leave and personal leave are exclusive of public holidays occurring during a period of such leave.  Even in the absence of specific provision to this effect, I am satisfied that this is an industrial standard established beyond dispute.

I also note that long service leave is also exclusive of public holidays, albeit with a specific statutory provision to this effect.

On the other hand the Bereavement Leave clause prescribes to the contrary.  Clause 4(c) of Part VIII states:

“This clause has no application when it coincides with any other entitlement to another period of paid leave.”

Possibly the only conclusion that can be drawn from the above collation of leave entitlements is that paid public holidays are allowed in addition to most, but not all forms of paid leave.

I broadly accept Ms Miller’s contention that there are similarities between the wording of the maternity and recreation leave clauses; in that they both prescribe a quantum of leave (147 hours, twelve weeks) and neither have a specific exemption from paid public holidays occurring during a period of leave.  There are, however, some clear distinctions between the two types of leave.

Uppermost in this category is the requirement to take maternity leave in a consecutive period, whereas recreation leave (and for that matter personal and long service leave) may be taken in virtually any configuration.  When linked with the accruing nature of recreation, personal and long service leave, there is an argument as to why public holidays might be treated differently.

In the case of recreation, personal and long service leave, the accrued entitlement is directly related to length of service.  For example, in the case of recreation leave, the accrual is based on 147 hours each year.  The whole notion of work is based on a pattern of continuing service interposed with periods of leave, which accrue in direct proportion to length of service.  Put another way, the combination of the various leave and work components amount to 52 weeks’ pay each year.  If public holidays were not excluded from the leave entitlement, an employee taking recreation leave over the Christmas/January period would be disadvantaged (due to the preponderance of public holidays in this period), compared with a colleague who takes leave when no public holidays occur.  A similar analogy can be drawn with personal and long service leave.

Parental leave on the other hand does not have a direct relationship with time served.  Apart from the initial 12 month qualifying period, the entitlement arises on the birth of a child.  The entitlement is based on an event, and has no relationship with the length of service of the employee.  Thus the notion referred to above of 52 weeks’ pay each 12 months for either work performed or accrued leave is absent.

Anomalies may also arise.  If paid public holidays were added to the period of paid maternity leave, an employee might be advantaged or disadvantaged, depending on the time maternity leave commences, or indeed if the employee chooses to take 12 weeks at full pay or 24 weeks at half pay.

I agree with Ms Miller to the extent that in an industrial context, the occurrence of a public holiday during a period of paid leave would not break the continuity of employment.  I am not however convinced that the expression “consecutive period” in the maternity leave clause is the same thing.

It is important to note that that entitlement to paid public holidays under clause 1 of Part VIII is not contingent (on the words of the clause) on an employee being in paid employment.  It simply states that (State Service) employees are entitled to specified holidays with pay.  It follows on a reading of this clause with the Parental Leave clause, if an employee on paid maternity leave is entitled to paid public holidays occurring during the period of paid leave, then the same employee would be entitled to paid public holidays occurring during the balance of the unpaid leave in the 52 week period.  There is nothing in the words of the respective clauses which would distinguish the two situations.  The same would apply for leave without pay generally.  This in my view is a stretch too far which goes beyond well accepted industrial principles.

For the above reasons I am inclined to accept Mr Baker’s implied submission to the effect that the ordinary hours of employment are effectively suspended during a period of parental leave.

I reach this conclusion not without some hesitation.  There are obvious ambiguities in the relevant award provisions, a point readily conceded by Mr Baker.  The remedy for these ambiguities, at least in the first instance, is in the hands of the parties.

For reasons outlined above I decline to grant the remedy sought by the applicant and determine that the twelve weeks paid maternity leave is not extended by any public holidays occurring during the period of leave. I so order.

I refrain from further hearing and close the file.








Tim Abey
PRESIDENT 
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