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TASMANIAN INDUSTRIAL COMMISSION


Industrial Relations Act 1984
s29 application for hearing of an industrial dispute

The Australian Workers’ Union, Tasmania Branch
(T14072 of 2013)
and
Copper Mines of Tasmania



PRESIDENT T J ABEY	HOBART, 27 September 2013


DECISION

Industrial dispute - pro rata long service leave - application to summons a witness to give evidence -power to summons witness discretionary - preference for parties to arrange their own witness evidence on a voluntary basis -examples of circumstances under which Commission might exercise discretion to summons - onus on applicant to prove case - applicant on notice that evidence is contested - application declined

In this matter the respondent has requested the Commission summons Dr Philip Reid, Consulting Psychiatrist, to give evidence. It would seem that Dr Reid provided a report to Mr Ross’ General Practitioner, Dr Vineet-Jain. The respondent also seeks the production of this report.

This decision is not about whether the evidence of Dr Reid would assist the Commission in determining the matter; indeed it is likely that it would. Rather, it is a matter of determining who has the responsibility for arranging witness evidence.

It has been a long standing practice of this Commission that, generally speaking, the parties are responsible for arranging their own witness evidence. We believe this to be consistent with the practice of other civil tribunals of a similar nature.

The Commission does have a discretionary power to summons witnesses pursuant to s21(2)(b) of the Act. However, as indicated in the related decision issued on 4 September 2013, this is not a power that is lightly exercised.

As an example, the Commission would consider exercising the power to summons in circumstances whereby an individual might potentially be subject to prejudice or victimisation in the event that evidence was given in the absence of compulsion. There is certainly no suggestion that this is a possibility in the case of Dr Reid. The summons issued in the case of Dr Vineet-Jain was done with some reluctance on the Commission’s part and qualified in nature.

There is also the question of costs. Expert witnesses may require the payment of a fee, which the Commission has no statutory ability to meet. Payment of such costs are properly met by the party relying on the evidence.

The respondent has expressed concern “that the applicant can seemingly satisfy the onus on him by providing a GP’s certificate making reference to the opinion of the specialist who allegedly supports the GP’s view that workplace stress was the primary cause of the decision taken by the applicant to resign.”

This is not the case. As indicated in the earlier matter, the onus of proving their case rests with the applicant. The Commission has not formed any view as to whether this onus has been satisfied and will not do so until all the evidence and argument is presented.

I repeat, the applicant is on notice that the evidence relied upon is contested. It is entirely for the applicant to determine how this contest is met.

I conclude that there is no compelling reason as to why the Commission should summons Dr Reid and I decline to do so. Should either party wish to arrange for Dr Reid to give evidence and/or the report tendered, that of course will be accommodated.








Tim Abey 
President


