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DECISION

Introduction

This is an appeal against a decision of Abey P in matter T14123 of 2013.  The matter before the President was an application pursuant to s29(1A) of the Industrial Relations Act 1984 (the Act) in respect of an industrial dispute regarding the termination of the employment of Dr Russell McGregor (the respondent) by the Tasmanian Health Organisation-North West (THO-North West), Minister administering the State Service Act 2000 (MASSA).

President Abey found in his decision of 26 June 2014 that Dr McGregor had been unfairly terminated and ordered the parties to confer on a remedy.

This appeal was heard on 9 October 2014, when Mr P Baker and Ms R Taylor appeared for the MASSA (the appellant) and Mr D Durkin appeared for the respondent.

The Dispute

On 29 November 2013 the respondent, Dr McGregor, lodged his application Appellant’s Appeal Book, Tab 15 for a dispute related to termination of his employment, identifying in Part E of that application that the dispute related to his position of “consultant psychiatrist (locum)”.

The respondent was employed by the appellant from 18 March 2013 as a locum consultant psychiatrist on a series of short fixed term contracts, the last of which was to end on 31 January 2014.  On 12 November 2013 the appellant terminated the respondent’s employment with two weeks notice as a result of an email the respondent sent to 25 senior medical professionals employed at THO-North West on 11 November 2013 at 5.10pm. Appellant’s Appeal Book, Tab 3, page 19

Prior to the termination and on 24 October 2013, the respondent was approached by his manager, Mr Umit Agis, to act up in a role of Clinical Director, which the respondent accepted.  The following day the respondent met with Mr Agis and the CEO of THO-North West, Mr Gavin Austin, to discuss the acting role and entered into negotiations around the respondent being appointed to the position of Clinical Director.  These negotiations involved salary, other allowances, and the term of the appointment.  The respondent contends that a further meeting to finalise the agreed entitlements was offered by Mr Austin.  Whilst the precise outcomes of the negotiations at that point were contentious, the matters in dispute are not directly relevant to the findings in this decision.

On 6 November 2013 the respondent received a written offer Respondent’s Appeal Book, Tab C for the role of Clinical Director which required his acceptance by Friday 15 November 2013.  Upon receipt of the offer the respondent contacted the recruitment manager, Ms Donna Harris, advising that the written offer was not reflective of the outcomes of the meeting with Mr Austin on 25 October 2013.

Dr McGregor sought a further meeting with Mr Austin to be advised Mr Austin could not meet him until 18 November 2013.  The respondent was, via email, Appellant’s Appeal Book, Tab 3, page 16 pressed by Ms Donna Harris to accept the offer made to him by close of business on 11 November 2013.  Following that email, Dr McGregor sent, at 5.10pm, an email to his THO-North West colleagues, resigning from undertaking the Clinical Director duties, which he had taken up in an unpaid capacity.

Following the lodgement of the respondent’s s29(1A) application with the Commission, the application was listed for hearing on 19 December 2013 and continued into a conciliation conference.  As a result of this conference the parties reached an agreement which was recorded by President Abey in a Record of Outcome dated 20 December 2013. Appellant’s Appeal Book, Tab 10  The terms agreed under the settlement provided, inter alia, for the reinstatement of Dr McGregor to his locum role for the remaining term of the employment contract, namely 31 January 2014.

On 31 January 2014, Mr Durkin, as representative of Dr McGregor, requested matter T14123 be relisted before the President and on 24 March 2014 further and better particulars were provided by Dr McGregor identifying the termination of employment dispute was related to the Clinical Director position.  The dispute subsequently progressed to a one day hearing on 10 April 2014.

Grounds of Appeal

The appellant identified seven grounds of appeal as follows:

	The Commission gave insufficient weight to the acceptance of the repudiation of the contract by the employer for the position of Clinical Director after 18 November 2013

The Commission made a legal error in determining Dr McGregor was employed in a permanent appointment
The Commission made a legal error in determining that there was a valid application before the Tribunal in order for the matter to proceed and consequently lacked jurisdiction to determine the matter
	The Commission made a legal error in determining that the Chief Executive Officer of the Tasmanian Health Organisation – North West had the delegated authority to offer Dr McGregor engagement and terms of employment in the manner as outlined in the meeting of 25 October and 25 November 2013
	The Commission made a legal error in determining Dr McGregor was engaged under section 44 of the State Service Act 2000

The Commission acted on the wrong principle in determining that a valid contract of employment existed between Dr McGregor and the Tasmanian Health Organisation – North West
	The Commission applied the wrong principle of witness credibility in assessing evidence with particular reference to paragraphs [78], [80] & [82].

The Record of Outcome

The Record of Outcome dated 20 December 2013, issued following the hearing and conference of the parties on 19 December 2013 in matter T14123 of 2013, set out the settlement agreed between the parties as follows:

On 29 November 2013, Dr Russell Everard McGregor (the applicant) applied to the President, pursuant to s.29(1A) of the Industrial Relations Act 1984 (the Act) for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State Service Act 2000 (Tasmanian Health Organisations – North West) (the respondent), arising from a dispute in relation to a termination of the applicant’s employment.
A Conference was held in Launceston on 19 December 2013.  Mr D Durkin appeared for the applicant with Ms J Wilkinson-Reed.  Ms A House appeared for the respondent, with Ms J Fitton and Mr T Sales via telephone.
At the conclusion of the conference, the following agreement was reached in settlement of the dispute:
Dr McGregor is to be reinstated to his role as described in the Tenure Agreement between Tasmanian Health Organization – North West and Dr Russell McGregor dated 15/10/2013.
Such reinstatement is to take place as soon as is practicable.
Dr McGregor is to be financially compensated for any loss of salary and benefits for the period between his most recent working day and the date of reinstatement.
The employer gives no undertaking nor is it under any obligation in respect of any employment relationship between the parties beyond 31 January 2014.
Leave is granted to either party to seek the assistance of the Commission should any matter/s remain in dispute.
The file shall remain open until advised by the applicant or 31 January 2014, whichever comes first.

Submissions on Jurisdiction

The appellant made submissions on what it said were three significant points under the Grounds of Appeal.  They comprised of:

	whether the President had jurisdiction to deal with the dispute;
	whether the appellant’s offer of 6 November 2013 to the respondent was consistent with the State Service Act 2000; and

whether due to the nature of the application (said by the appellant to be a promotion) the Commission had no jurisdiction to intervene, referring to Saarinen v University of Tasmania [1997] TASSC 125.

It was submitted by the appellant that the application that was before the President related to the respondent’s employment as a locum consultant psychiatrist and the Record of Outcome finalised that dispute, with leave reserved to the parties to seek the assistance of the Commission should some difficulty be encountered.  The appellant contended that the subsequent enlivening of the application by the President to deal with a dispute about the offer of employment for the Clinical Director position was “a step too far” Transcript – Mr P Baker, page 10, line 20 and that as the matter had been determined, the President was functus officio. Appellant Appeal book, Tab 1, Outline of Submissions, paragraph 62

Mr Durkin for the respondent submitted that the Record of Outcome was not intended to be an end of the matter, but was about getting Dr McGregor back into the workplace.  It was argued by the respondent that the appellant was not prepared, at the conciliation conference, to advance the argument in relation to the Clinical Director position.  The respondent denied that the existence of the fourth point in paragraph 3 of the Record of Outcome ended the employment contract for the Clinical Director role.

Mr Durkin submitted that the respondent had always contended that the Clinical Director employment contract was still on foot and that he wished to exercise his rights under this contract, despite not presenting for work on 1 February 2014.  Under questioning as to why Dr McGregor did not attend for work, Mr Durkin submitted that at that point in time “we came to the conclusion that the negotiations had failed on the contract, …”. Transcript – Mr Durkin, page 44 line 15

When questioned by the Bench on the status of the Record of Outcome, the respondent confirmed that the terms of that document were jointly agreed and that the respondent was bound by those terms.  The appellant advised the Crown considered itself bound by the terms of the Record of Outcome.

Consideration on Jurisdiction

President Abey reached the following conclusions in his decision relating to the matters of jurisdiction and whether there was a valid application before him:

“(59)	Thus from the form it would be reasonable to conclude that the application related to the termination of the locum contract.  However, from a jurisdictional point of view, the possibility of a further contract being in dispute could not be ruled out.

(60)	Under cover of correspondence dated 11 December 2013, the applicant provided ‘further and better particulars’.  Relevantly, this document contains the following statements:

	“It would appear that the negotiations for a permanent contract occurred on or around this date whereby it would appear that the parties were close to an agreement that never eventuated.

	…

	By way of summary, we see the issues as being twofold:

Why was Dr McGregor’s contract terminated?
Why were the negotiations for permanency stopped by the hospital?”

(61)		Attached to this statement was a copy of the letter of offer dated 6 November 2013 with the signed acceptance from Dr McGregor.

(62)		Thus, there is no doubt that the issue of the Clinical Director contract was part of the application and therefore before the Commission, even if [it] was not described as a ‘termination’ at that point…

…

(65)		I conclude that there is a valid application before the Commission, the subject matter of which includes the alleged unfair termination of Dr McGregor from the position of Clinical Director MHS/Staff Specialist – Psychiatrist.”

For the purpose of considering the jurisdictional objection, it is not necessary for this Bench to form a view as to the soundness or otherwise of the conclusions reached by the President at paragraph [65] of his decision.

We note that although the President, at paragraph [63] said “The respondent contends that the Clinical Director contract was not discussed at the 19 December 2013 conciliation conference…”, this is inconsistent with the submissions of Ms Fitton which provided:

“I do note that during the conciliation conference we had in December the first part of that claim was dealt with in relation to the reinstatement of Doctor McGregor to his locum contract.  The second part of it was not dealt with, it was raised, albeit really briefly, by the applicant at that time, but we didn’t have any real particulars or substance around what that actually meant and it was actually surprising the Respondent that there were no further claims made once the reinstatement occurred until the 31st of January when you received an email, Mr President.” Transcript – Ms Fitton T14123, 10 April 2014, page 12, line 7-15

Having regard for the evidence at first instance hearing and the submissions on appeal, we are of the view that the employer’s offer dated 6 November 2013 formed part of the issues in contention at the conference on 19 December 2013.

On questioning from the Bench, both the appellant and respondent confirmed that the terms contained within the Record of Outcome were intended to bind them.

We turn now to consider the 20 December 2013 Record of Outcome as set out in paragraph [12] above.  This document records the agreement reached by the parties of the previous day.  We note that the parties’ representatives were present at the conference before the President (with Ms Fitton and Mr T Sales present via telephone).

The President records that at the conclusion of the conference “… agreement was reached in settlement of the dispute” which included:

	reinstatement of the respondent to his locum position such reinstatement to take place as soon as practicable

financial compensation for any loss of salary and benefits
	an acknowledgement that the employer gives no undertaking and nor is under any obligation in respect of any employment relationship between the parties beyond 31 January 2014
	that leave is available for either party to seek the assistance of the Commission should any matter remain in dispute.


This is an example of a case where, the parties having reached a considered settlement, the matter notified is brought to finality.

We have come to this position because, in our view, the events recorded reflect the parties’ representatives having arrived at detailed terms of settlement, intending them to be mutually binding, and having those terms duly recorded before the President, such as to permit them being set out in the Record of Outcome.  In our view, subject to what is said below, there is no basis for concluding that there remained any issue reserved to the parties under the agreement.

Rather, the President recorded the essential terms of that agreement, even though leave was granted to either party “to seek the assistance of the Commission should any matter remain in dispute”.  Such a provision, providing for the assistance of the Commission to be available to the parties to an agreement, is an industrial commonplace.  It is important that such terms not be misrepresented or misconstrued.  The provisions’ appearance does not serve to indicate that the dispute continues unresolved or that live issues continue to divide the parties.  Its purpose is to have the Commission assist in finalising aspects of the terms agreed, such as the detailed calculation of monies, the scope of such terms as ‘benefits’ where there may exist uncertainty and ambiguity in the settlement terms and, for example in the present case, the actual circumstances of Dr McGregor’s return to work.

Our conclusion that the parties’ terms reflect their considered basis of settlement is reinforced by the fourth point of paragraph 3 of the Record of Outcome which is in the following terms:

“The employer gives no undertaking nor is it under any obligation in respect of any employment relationship between the parties beyond 31 January 2014.”

It will be immediately apparent that this singular drafting precludes the prospect of disputation as to any employment relationship beyond 31 January 2014.  Absent some further overriding agreement of the parties, its terms must be given full effect.

In considering the question of whether there was a valid application before the President, we have had regard for the relevant authorities.  In a recent Fair Work Commission decision Rosa Resta v Myer Pty Ltd [2013] FWC 7080 (Resta), Deputy President Gostencnik held at paragraph [41]:

“[41]	In the present matter, the Respondent relies upon the settlement Agreement to make good it’s argument that the application for unfair dismissal remedy should be dismissed.  There is real substance to this submission.  In Australian Postal Corporation v Gorman, [2011] FCA 975 at [31] a case concerning the affect of a binding agreement on the continuation of an unfair dismissal application, Besanko J made the following observation, with which I respectfully concur:

‘An accord and satisfaction extinguishes the existing cause of action and replaces it with a new cause of action based on the agreement.  A valid accord and satisfaction in not a discretionary factor relevant to the subsequent litigation of the original claim; it is an answer to the claim.’ Ibid at [33] …

Further, in Resta Deputy President Gostencnik found at paragraph [42] and [43]:

“[42]	I am satisfied that there was an agreement reached between the Applicant and the Respondent in full and final settlement of her application as evidenced by the Settlement Agreement executed by the parties on 25 July 2013.  I am also satisfied as evidenced by an email from the Applicant to the chambers of Commissioner Lee dated 7 August 2013 that the Applicant understood that the agreement that she entered into was legally binding on her.

[43]		This accord and satisfaction has the effect of extinguishing the cause of action that the Applicant would otherwise have had to pursue her unfair dismissal remedy application.  To the extent that the Applicant alleges that the Respondent has breached the settlement agreement, such a breach does not enliven the extinguished cause of action.  Rather the breach alleged could give rise to a new cause of action for damages based on breach of the Settlement Agreement.  But this is not a matter that can be pursued in this Commission, and certainly not by continuing the unfair dismissal remedy application.”

We respectfully concur with the findings in Resta and are of the view they have application in this matter.

Conclusion

We have concluded that as the dispute concerning the termination of Dr McGregor’s employment had been resolved by his reinstatement, by financial compensation and the other terms set out in the President’s Record of Outcome, there remained no further work for the Commission to perform.  This is because the effect of a binding agreement of the comprehensive sort present in this case, is to resolve the dispute.

Both parties at the hearing of the Appeal affirmed their understanding was and had been for the agreement reached to be given effect.

Where, in the view of one party to an industrial agreement, the other party had imperfectly applied the agreed terms, a dispute notification often follows.  In the present case, a dispute over imperfect application of the agreed terms would be available under the final point of clause 3 of the agreement.  Alternatively, relief may be available elsewhere.

As we formed the view that item 4 of clause 3 of the agreed terms applies to the question of post 31 January 2014 employment, further agitation of the original application in T14123 of 2013 was not available to Dr McGregor.

With respect, it follows that the decision and order of the President of 26 June 2014 cannot stand and the necessary order appears below.  It is clear from the foregoing that there is no requirement for this Bench to dismiss the originating application as it had previously been disposed of by the binding agreement of the parties.

There were a number of other submissions advanced by the appellant in this matter relating to other grounds of appeal, however we consider it unnecessary to address those matters in light of our findings above.


Order

Pursuant to the powers conferred on the Commission by section 71(13) of the Industrial Relations Act 1984 WE HEREBY ORDER that the decision and order of President Abey dated 26 June 2014 in matter T14123 of 2013 be revoked.
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