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REASONS FOR DECISION ISSUED ON TRANSCRIPT

Appeal against a decision handed down by President Abey on 22/01/14 – T14109 of 2013 –record of complaint – insufficient weight - gave weight to an irrelevant matter – whether payment capable of being offset against statutory entitlements – purpose of payment- submissions sought – directions issued



This is an appeal pursuant to s14 of the Long Service Leave Act 1976 against a decision of President Abey in Matter T14109 of 2013 and relates to an entitlement to pro-rata long service leave under the Long Service Leave Act 1976.

By decision handed down on 22 January 2014, President Abey determined that Mr Mark Pyke had an entitlement to pro-rata long service leave, having established 7 years of continuous employment with RJ & DL Terry Pty Ltd.

RJ & DL Terry Pty Ltd, the appellant in this matter, (and the respondent in the first instance hearing) filed Further and Better Particulars of the Grounds of Appeal constituting some 5 pages, and substantially, covering errors they believed were identified in the transcript of the hearing.

The appellant submitted that there was a jurisdictional matter that precluded the dispute being arbitrated by the Tasmanian Industrial Commission (TIC). This was said to arise from the imperfect completion of the Record of Complaint (Exhibit A2 to these proceedings) which was filed with WorkSafe Tasmania (WST).  The appellant contended that the Record of Complaint did not provide sufficient information and that the processes of WST had not be fulfilled.  Following substantial questioning from the Bench on this matter, we conclude that the appellant was unable to establish any error.

There was a broad range of criticisms levelled at the President’s decision, deriving in large part, from the appellant’s disagreement with the findings made by the President.

These submissions included, but are not limited to:

	The assumptions made by the their former employee Mr Pyke, and witness Mr Whatley, about the performance of their business;


	Mr Pyke’s reference on a number of occasions in transcript to “I Can’t remember” or words to that effect;


	Inconsistencies in the witness evidence of Mr Pyke’s case;


	Regard, or lack thereof, for the common practice within the forestry industry during downturns or disruptions;


	The tacit finding that a leave of absence was granted by RJ & DL Terry Pty Ltd to Mr Pyke;


	Lack of regard to manual pay book entries taken in as Exhibit A9 in these proceedings;


	Reliance on a Centrelink Separation Certificate with a termination date of 19 June 2011;


	That huge weight was given to a written statement of Mr Whatley and his evidence, which was said to be contradictory; and


	That generally insufficient weight was given to the evidence as provided by the appellant at first instance hearing.


The respondent in these proceedings submitted there was a range of evidence that covered the agreement relating to a leave of absence being granted, that the common practice of the industry was followed by the appellant at the time of the closure of the Triabunna Mill, and that it is not unusual for a witness to not be able to recall specific dates, following a substantial period of time, without the benefit of supporting paperwork.

Findings

The decision of President Abey clearly indicates that the findings in the decision were finely balanced and that he did not come to his conclusions easily or lightly.  

We note the parties were unrepresented at the first instance hearing and in the appeal hearing.  Consequently the President was not assisted, however sincere the parties were in putting their submissions.  Many facts required the President to ‘dig for them’, as is often necessary in such matters.

Whilst we understand that the appellants are aggrieved by the decision of the President and do not agree with his findings, they were unable, despite extensive submissions, to identify any errors within the decision which would require correction on appeal.

The President identified relevant evidence within his decision and was able to provide clear reasons for his conclusions. The President did not indicate that he preferred the evidence of a particular witness and did not indicate that he gave more weight to particular evidence as submitted by the appellant. In fact, the President made it clear that no findings were made that were adverse to the credibility of any witness.

We have, however, detected one possible error of the President at paragraph [51] of his decision where the President states:

“There is one further matter. Mr Pyke was paid an ex gratia payment (golden handshake) of $1000 on termination. The general rule is that ex gratia payments cannot be offset against statutory entitlements unless they are identified as being for the same purpose. I am satisfied that this payment falls into this category, ie a payment made in recognition of past service. Accordingly I determine that the amount of $1000 be deducted from the amount owed to the applicant.”

The President, in contrast to the rest of the decision where the basis of his findings is, in our respectful view, clear and sound, does not provide any indication as to the basis on which he makes this particular finding.

The appellant made clear, under questioning by this Bench, that the evidence available to the President at first instance hearing on this point was:

	Evidence from page 55 of the Transcript

The Centrelink Certificate of Separation (exhibit A5 in the appeal hearing)
	The statement of the employer at tab WST1 of the original application and referred to in paragraph [33] of the decision.

In our view, it is questionable whether the evidence as provided above, being the only evidence going to the purpose of the $1000 payment, and acknowledged today by both parties, supports the conclusion reached by the President; that is, that the $1000 payment was identified as a payment capable of being offset against statutory entitlements.

To this end, we afford the parties a further opportunity to make submissions on this point, as it was not a matter raised on appeal or canvassed directly during the first instance hearing.

The appellants are requested to provide to the Commission, submissions on the question as to whether the finding of the President was correct, at paragraph [51] of his decision, that the $1000 payment was identified as being for the same purpose as the entitlement to long service leave.  These submissions should be filed with the Commission as follows: 

	RJ & DL Terry Pty Ltd (the Appellant) should file submissions, in relation to the issue mentioned above, in the Commission by emailing to alison.oakes@justice.tas.gov.au and serve the same on Mark Pyke (the Respondent) by 5pm on Friday, 6 June 2014.


	Mr Mark Pyke (The Respondent) should file submissions, in relation to the issue mentioned above, in the Commission by emailing to alison.oakes@justice.tas.gov.au and serve the same on RJ & DL Terry Pty Ltd (the Appellant) by 5pm on Friday, 13 June 2014.


We will issue the parties with a written direction identifying the question to be addressed and a further decision on this point will be determined on the papers.















N M Wells
Deputy President


