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DECISION FOLLOWING FURTHER SUBMISSIONS


Appeal against a decision handed down by President Abey on 22/01/14 – T14109 of 2013 – order issued


This is an appeal pursuant to s14 of the Long Service Leave Act 1976 (the Act) against a decision of President Abey in matter T14109 of 2013 and relates to an entitlement to pro-rata long service leave under the Act.

An ex tempore decision was issued by this Full Bench on 27 May 2014 finding, on the basis of the evidence and submissions put, no appealable error.  The parties were however directed to address us on the matter within Abey P’s decision at paragraph [51] which we identified as potentially being in error.  That paragraph provides:

“There is one further matter.  Mr Pyke was paid an ex gratia payment (golden handshake) of $1000 on termination.  The general rule is that ex gratia payments cannot be offset against statutory entitlements unless they are identified as being for the same purpose.  I am satisfied that this payment falls into this category, ie a payment made in recognition of past service.  Accordingly I determine that the amount of $1000 be deducted from the amount owed to the applicant.”

Directions were issued to the parties to file and serve submissions on this point.  Both parties met their obligations under the directions.  However, on 13 June 2014, following the respondent lodging his submissions, the appellant sought, in writing, to withdraw its appeal.

On 8 July 2014, Wells DP wrote to the appellant advising:

“I refer to your letter of 13 June 2014 indicating your intention to withdraw your appeal – you do not have power to do so because the appeal has already been fully heard and merely awaits the remainder of the decision of the Full Bench.

The decision will be issued in due course.”


Appellant’s submissions

The appellant submitted that neither party raised during the appeal, the finding made by Abey P as to discounting the amount ordered by the ex gratia payment and that neither party had disputed the correctness of this finding.

It was said by the appellant that the President had taken account of the evidence available at first hearing and had made the correct decision.

The appellant stated that if the ex gratia payment was deemed to be other than for recognition of past service, this would somehow affect the termination date as found by the President in his conclusions in paragraphs [29] to [49].  It was said that, in turn, this would affect the calculations of long service leave entitlements and a recalculation would be required.

Unfortunately, the appellant did not detail in its submission, why it believed that a finding that the $1000 payment was not for the purposes of past service would necessitate a change in the findings of the termination date other than simply asserting that this would be the case.


Respondent’s submissions

The respondent submitted that the $1000 golden handshake was accepted as a termination payment and was not a part payment for long service leave.  The respondent stated there is no evidence to support that the payment was made for such a reason.

It was said that advice obtained from the Australian Taxation Department was that on termination, long service leave payments are taxed differently than other termination amounts, although no evidence was provided of this advice or how this related to the reasons for which the ex-gratia payment was made.

In his submissions the respondent also questioned the hourly wage rate on which Abey P based his calculation in the order, stating that the rate used was $16.72 (which the respondent was being paid at the time of termination), but that the amount should have been, pursuant to the Road Transport and Distribution Award 2010 MA000038, $17.19 per hour.  The respondent did not provide any further detail about his award classification.


Legal Principle

In his decision, Abey P correctly identified at paragraph [51] “the general rule is that ex gratia payments cannot be offset against statutory entitlements unless they are identified as being for the same purpose.”

The legal principles applicable to set-off against payments made by an employer to an employee in respect of statutory entitlements (such as long service leave) have been considered in a number of cases.  In Ray v Radano (1967) AR(NSW) 471, a decision considering whether an employer was entitled to off-set ordinary time wages which were paid in excess of award entitlement, Sheldon J said in his dissenting decision at 478-479:

“… if by contract, express or implied, the whole or part of the payment made to the complainant has been in respect of matters which are outside the award entitlement, the payment to that extent cannot be set-off.  This may include amounts allocated, say, for fares or as a uniform allowance where there is no award entitlement in respect of such matters.  This, of course, is recognized in the majority judgment.

But at this stage I must part company from that judgment because I can see no difference in principle between an amount promised in excess of the award requirement whether the promise is for, say, a uniform allowance or for a payment confined to ordinary time only.  In each case, the employee works on the basis that he will receive an extra-award payment and, in my opinion, it is not to the point that in one its subject matter is clothing and in the other additional remuneration for a nominated period of work.  If one cannot be set-off, neither can the other because their essential character is identical, i.e., both are payments in fulfillment of a promise extraneous to the award obligation.  The award obligation re clothing may be nil, in regard to ordinary time in may be $X.  The extraneous promise is to pay $Y and, whether it is in respect of clothing or ordinary time, it is $Y beyond what the award requires.  To put it in more concrete terms, if the award rate for 40 hours work is $40 with overtime payable in addition but the employer agrees to pay a uniform allowance of $5 per week, it is common ground that it is no answer to a claim under s. 92 for $40 ordinary time and $5 overtime worked to show that in fact $45 went into the employee’s pocket.  If this is so, I regard it as equally no answer if he got $45 only because the employer agreed to pay him that amount for no more than 40 hours work.  In each case, as I see it, the employer cannot allocate to one subject matter what he has already paid in pursuance of a promise related to another subject matter.”

Sheldon J’s approach in Ray v Radano has been preferred in a number of decisions including Pacific Publications Pty Ltd v Cantlon (1983) 4 IR 415 and Poletti v Ecob (1989) 91 ALR 381.  These principles were reconfirmed by the Full Court of the Industrial Relations Court in Logan v Otis Elevator Co Pty Ltd [1999] 94 IR 218.

More recently the Full Court of the Federal Court of Australia in Textile, Clothing and Footwear Union of Australia v Givoni Pty Ltd [2002] FCA 1406 considered these cases and held at paragraphs 60 and 61:

“60	These authorities make it clear that where a payment is made to an employee in discharge of an award obligation, which payment is in fact in excess of the amount of the obligation, the amount of the excess cannot be set-off against a claim in respect of a different award obligation unless at the time of the payment of the excess the employer designates that the excess is payable in respect of a purpose or an obligation different from the purpose for which the initial payment is made.

61		Put shortly, where there is a payment made for, or in respect of, ordinary hours of work which is in excess of the award obligation, the excess cannot be set-off against a claim for underpayment or overtime unless at the time of the payment of the excess, the employer designates that that excess over the amount of the award obligation is paid for the purpose of satisfying any entitlement to overtime payments.”

We consider the approach of the Full Court in the TCFUA v Givoni case provides the relevant authority and principle to apply to the facts in determining this matter.  While the decision deals with the off-setting of an award entitlement we see no reason the same principles would not apply to the consideration of the off-setting of a statutory entitlement as is the case in this matter.


The evidence

Firstly we note the respondent’s submissions on the pay rate on which Abey P’s order was calculated.  This issue was raised in the directions hearing and procedural advice was provided to the respondent that he could raise this matter during the appeal hearing.  The respondent failed to advance any submissions on this point at hearing.  We determined the matter on that day, finding no errors in the decision save and accept the matter contained in paragraph [51] of Abey P’s decision.

That matter involved the discounting of the ordered amount by the $1000 ex gratia payment.  It was this point on which the parties were asked to make further submissions.  We are not inclined to accept submissions on any point other than that contained within our directions issued on transcript on 27 May 2014 and formalised in writing on 6 June 2014.  To do so would be to re-open the case proper.

The President, in contrast to the rest of his decision, did not provide any indication as to the basis on which he makes the particular finding he made in relation to off-setting the amount to be ordered.

The evidence that is available to us from the first instance hearing on this point is:

	The Centrelink Certificate of Separation Exhibit A5 which provided a tick in the box next to “Gratuity or Golden Handshake” as the reason for the ex gratia payment; and
	The statement of the employer to Workplace Standards Tasmania Annexure WST1 of originating application referred to in paragraph [33] of Abey P’s decision which stated the ex gratia payment was to “acknowledge our appreciation of your employment”; and
	Evidence from the Transcript at first instance hearing of Mr Mark Pyke and Mrs Donna Terry.


The Centrelink separation certificate provided an option to the appellant to have the $1000 payment acknowledged as a payment for the purposes of long service leave.  They did not select this option; instead they recorded the payment as a gratuity or golden handshake.

The transcript at the first instance hearing records the appellant referring to the payment as a “golden handshake”.  The relevant sections of the transcript follow.

Mr Pyke’s evidence relevant to the $1000 payment was:

“Should the golden handshake be included in your employment time?……Yep.

Why?……Because it’s classed as labours.” Transcript T14109 of 2013 – Mr Pyke, page 58 line 6 to 9

Mrs Terry’s evidence was:

“MRS TERRY:   We did, we offered an extra thousand dollar payment as a golden handshake.   Now when, and only then, when I completed the certificate for the Fair Works – the Forests Works, that’s when the 19th of June came up when I phoned Centrelink –

PRESIDENT ABEY:   Yes.

MRS TERRY:   - to ask for advice and they – and I mentioned about the golden handshake and they said no, that needed to be included because the separation certificate is only ever used for Centrelink benefits etcetera, etcetera, and regardless of whether Mark got a lump sum in April or whether he got paid weekly, they said “It is deemed that he is self-serving until his funds run out”, and – so that was then.  So that’s when – that is only when the 19th of June came up.” Transcript T14109 of 2013 – Mrs Terry, page 120 line 26 to 39

and:

“MRS TERRY:   Yes, yeah well that’s – yeah, and that’s how we would have arrived at it – but what I’m saying is that was in October, whereas in – in the statement that Mark’s provided he’s clearly stated that we terminated him on the 19th of June but that was with the golden handshake included.   So therefore his entitlements actually ran out before that.   And – and really, that week or so is – could be quite crucial as far as the things.   

But in closing what we’re saying is there’s two instances; the first one we don’t believe that Mark left for any one of the eleven reasons, and then the second one is that we’re disputing that the 19th timeframe included a golden handshake, which we don’t believe it constitutes employment.” Transcript T14109 of 2013 – Mrs Terry, page 121 line 41 to page 122 line 8

The further submissions of the appellant and the respondent do not add to the submissions they made before us at the appeal hearing as to the purpose of the ex gratia payment.


Consideration

Can the appeal be withdrawn?

As earlier stated, the appellant sought to withdraw the appeal, subsequent to the ex tempore decision being made on the substantive matter.  The Deputy President wrote to the appellant advising that it was not possible to withdraw the appeal.  In this case an ex tempore decision had been given as to the matters in issue, other than the treatment of the $1000 off-setting payment.  Further submissions had been sought from the parties as to this restricted point and those submissions had been received.  It remains for this Full Bench to determine the outstanding question.  To allow an appeal to be withdrawn in these circumstances would manifestly not be in the interests of the proper administration of justice.

Is the $1000 payment able to be offset against the statutory entitlement to payment for long service leave?

It is clear on the basis of the authorities cited above, that it is possible to offset a payment owing to an employee under a statutory instrument, in this case an entitlement under the Act.  However, in order to do so there must be some designation on the part of the employer that the payment was made for the purpose of satisfying the entitlement of the employee to payment for long service leave.  The evidence in this matter reveals there was no such designation.  The evidence shows that the payment was made as a gratuity or golden handshake to show the employers appreciation. Nowhere is there evidence the payment was made in contemplation of an obligation to pay long service leave.


Conclusion

We have concluded, based on the evidence detailed above and the submissions made by the parties, the $1000 payment cannot be identified as a payment capable of being offset against statutory entitlements.

It follows that the amount discounted by Abey P, at paragraph [52] of his decision, was done so erroneously.  Accordingly, we quash the order of Abey P and will issue an order providing for a payment for pro-rata long service leave pursuant to the Act, for 7.06092 years of service equating to $3,888.06.



Order

Pursuant to s14(2) of the Long Service Leave Act 1976 we hereby order that RJ & DL Terry Pty Ltd pay to Mark Pyke an amount of Three thousand eight hundred and eighty eight dollars and six cents ($3,888.06) within twenty eight days of the date of this decision.











N M Wells
Deputy President


