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TASMANIAN INDUSTRIAL COMMISSION
Industrial Relations Act 1984
s29 application for hearing of an industrial dispute

The Community and Public Sector Union (State Public Services Federation Tasmania) Inc.
(T14031 of 2013)

and
Minister administering the State Service Act 2000
(Department of Justice)

Deputy President WELLS

HOBART, 23 May 2013

Principle of extra claim – preliminary matter – unintended consequences - correctional facility allowance – ambiguity – leave reserve matters - extrinsic material – found not to be extra claim – hearing to be reconvened

DECISION

On 15 February 2013, The Community and Public Sector Union (State Public Services Federation Tasmania) Inc, (CPSU) (the applicant), applied Exhibit R1 to the President, pursuant to s29(1) of the Industrial Relations Act 1984 (the Act) for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State Service Act 2000 (MASSA), (the Department of Justice) (the respondent) arising out of an alleged breach of the Tasmanian State Service Award (the award).

The matter was listed for hearing on 4 March 2013 which proceeded in the form of a conference.  Ms C Miller appeared for the applicant together with two members, Ms M Smith and Ms S Peart who are employees the subject of this dispute.  Mr B Charlton appeared for the respondent.

At that conference the respondent raised the threshold issue of this matter being an extra claim on the part of the applicant. Mr Charlton submitted this issue be dealt with by way of initial hearing to determine whether the dispute constituted an extra claim.  If so, Mr Charlton submitted the application should be dismissed.

A hearing was held on 29 April 2013 to ascertain whether the application constitutes an Extra Claim against the award pursuant to the Tasmanian State Service Union Agreement (TSSUA) 2008.  Mr M Johnston appeared for the applicant together with Ms C Miller.  Mr B Charlton appeared for the respondent together with Mr P Baker and Ms H Chaplin-Alomes.

This dispute concerns the non-payment of the Correctional Facility Allowance (CFA) under Part IV Clause 9 of the award to a number of employees and members of the CPSU who are employed by the Department of Justice in the Risdon Prison Complex and who believe they are entitled to the CFA.

This matter deals with the principle of an extra claim and whether the applicant is making an extra claim by alleging a breach of award due to the non-payment of the CFA to some employees. The respondent submits that due to an understanding reached between the respondent and the applicant during the negotiation for the CFA as to who the allowance would apply to; any action to extend the application of the CFA was an extra claim.

As it is not yet clear the number of employees who are alleging a breach of award due to non-payment of the CFA, the respondent is rightfully concerned about the extent and bona fides of any claims that may be made.

This decision does not address the merits of the alleged breach of award.


History of negotiations for the CFA

There were protracted negotiations in 2007 and 2008 between MASSA and the public sector unions for a wages agreement.  These negotiations involved a rewrite of the award which incorporated the new CFA.

The relevant clause, Correctional Facility Allowance, reads as follows: Part IV cl9 of Tasmanian State Service Award

“An employee of the Department of Justice engaged in duties classified under this award at the Risdon Prison Complex, Ron Barwick Medium Security Prison, Mary Hutchinson Women’s Prison and associated administrative and training buildings, the Hayes Prison Farm, or Remand centres is to receive a Corrections Allowance of 7.5% of their salary subject to having:

Regular contact with and who is required to supervise inmates; and

Is responsible for the safety, containment and security of assigned inmates." Exhibit R2 (my emphasis).

The negotiations for the CFA itself appear to have commenced around July 2007.

On 21 August 2007 Mr Johnston of the CPSU sent an email Exhibit R3 to Mr Nigel McCulloch, Director of Human Resources, Department of Justice (and others) which was headed “Corrections Allowance” and included a list of work areas within the prison system and names of employees in those work areas.  The email indicated the list of names was not exhaustive.

On 7 September 2007 Mr T Lynch, Secretary of the CPSU, sent a letter to Mr McCulloch headed “Corrections Allowance” which addressed progress towards an allowance.  The final dot point contained in that letter reads Exhibit R4:

“While the details of who will receive the allowance are still being finalised, they will be staff from industries, prison store, kitchen, maintenance and drivers.”

The letter of 7 September 2007 also stated:

“The vehicle for delivering the Corrections Allowance will be the next Public Sector Unions Wages Agreement.”

On 13 September 2007 Ms L Hutton, Secretary, Department of Justice (the respondent) sent a letter Exhibit R5 to Mr T Lynch headed “Corrections Allowance” outlining the recommendation to be made to the Public Sector Management Office relating to a new allowance.  This letter stated:

“…that some employees be paid a Corrections Allowance of 7.5%; the final details of who will receive the allowance are still being finalised but it will include selected employees in the Industries, Stores, Kitchen, Maintenance and Driving areas;…
….
…that the vehicle for delivering the Corrections Allowance will [be] the next Public Sector Union Wages Agreement and accordingly no payments will be made until such an agreement is registered with the TIC.”

On 25 September 2007 Mr McCulloch sent a letter Exhibit R6 to Mr Lynch headed “Corrections Allowance”.  This letter includes three dot points on page 1 which listed the criteria to qualify for the new allowance.  It also includes a table of positions that would be eligible for the allowance, subject to fulfilling the criteria.  I note there are hand written inclusions to the list of positions which clearly indicates the list was fluid at that time.  I note the list contains 29 positions and two hand written positions.

On 7 November 2007 Mr McCulloch sent a further letter Exhibit R7 to Mr Lynch headed “Corrections Allowance” indicating there had been amendments to the draft clauses.  It contains a table of positions eligible for the allowance.  I note the list then contains 31 positions.  Under the sub heading “Summary of the changes” the following points were made:

“…2.	The allowance is capable of being paid to employees holding positions other than those listed in the table.  This is by mutual agreement but subject to the criteria being fulfilled.

3.		Two additional positions have been identified as eligible for the allowance and added to the table (number 350548 and 354573.[)]”

On 11 January 2008 Mr McCulloch sent a letter Exhibit R8 to Mr Johnston headed “Corrections Allowance” and “Without Prejudice” which included a further iteration of the draft clause and which again contained dot points dealing with the criteria to qualify for the allowance and specified a list of positions eligible for the allowance.  I note the list contained 34 positions.

On 23 January 2008 Mr Johnston sent an email Exhibit R9 to Mr McCulloch headed “Corrections Allowance”.  The email referred to a letter and I presume and accept that reference is to the letter of 11 January 2008 from Mr McCulloch.  The email said:

“Hi Nigel,
Just a note to confirm our mutual understanding and acceptance of the “corrections allowance” position relayed by letter last week after discussions.
I look forward to a formalisation of the arrangement as soon as practicable.
Any further advice on timing would be appreciated.
I will communicate the immanent [sic] finalisation of this matter to our members.
Thank you.”

It is accepted by both parties that the reference to “Corrections Allowance” in this bundle of correspondence was reference to the “Correctional Facility Allowance”.

The CFA was subsequently incorporated into the award, as a new allowance, on 1 December 2008 and was payable from the first full pay period following 27 November 2008.


Evidence

Witness testimony was taken in evidence, on behalf of the respondent, from Mr Nigel McCulloch, Director Human Resources, with the Department of Justice.  The applicant did not call any witnesses.

Mr McCulloch states that it was the agreed position of both the applicant and the Department of Justice that the CFA was to apply to a limited group of positions as specified in the correspondence exchanged during negotiations.  Mr McCulloch provided the table of positions in his witness statement. Exhibit R10  Mr McCulloch says the positions in this table were identified and agreed between the applicant and the respondent and more particularly in the correspondence of 11 January 2008.

Mr McCulloch advised the mechanism for adding positions to the list was to be by agreement between the parties and that the intent of the allowance was to remunerate specific employees who were responsible for supervising the conduct and behaviour of inmates where there was no correctional officer present or in reasonable proximity.

Under testimony Mr McCulloch confirmed the exchange of correspondence between the applicant and the respondent, that took place between 21 August 2007 and 23 January 2008, reflects the intent of the parties as to the CFA.

Mr McCulloch said until the Australian Education Union made a claim in 2012 for payment of the CFA to a group of its members, the allowance had operated as was intended by the parties.  He confirmed the CFA was never intended to be a site-wide allowance.  He also states that the CPSU had not sought to revisit the list of positions eligible for the CFA.

Mr McCulloch states:

“…I think also that the dot points give flexibility therefore if work had changed for other employees or an application made to say the work has changed, it now looks like this, and for other employees in a different area, and that should be remunerated with the allowance because they would meet the criteria.” Transcript – page 15 line 39

Under questioning Mr McCulloch said he considered that broadening the CFA to positions other than those contained within the table in the letter of 11 January 2008 could be viewed as an unintended consequence which flowed from the introduction of the award in 2008.

Under cross examination Mr McCulloch was questioned and said:

“Is there any ambiguity about the application of that provision in the award?.....No, I don’t believe so.” Transcript – page 19 line 24

When questioned about whether the operations of the prison have changed over recent years Mr McCulloch stated:

“Yes, I think that they have.  I think probably more change in the uniform role than non-uniform but the prison service evolves and develops in response so core staff tasks will change.” Transcript – page 20 line 41

Mr McCulloch stated he believed the payment of the CFA to additional positions would have to occur due to changes in working arrangements and responsibilities consequent from organisational change, not just the mere existence of organisational change.

Mr McCulloch was questioned about whether positions that had been eligible for the CFA had had that allowance removed:

“I put it to you that they have had their allowance removed from them because of changes in their work responsibilities but – and I put it to you that you’re correct in your evidence that was led from you in regards of this allowance recognises discrete and specific work and responsibilities in terms of it recognises for monetary purposes the tasks and associated duties that people are assigned.  Is that correct?….Yep.” Transcript – page 20 line 15

“I put it to you that this is not about who in terms of those designated positions but as you have quite rightly put I think it’s about what, it’s about what these people do and there is no preclusion on the application of that provision that’s present in the award?....No, by the way it’s structured”. Transcript – page 21 line 16

Dealing with the issue of the parties having to agree on extending the CFA to additional positions under cross examination Mr McCulloch said:

“…if there was a dispute around agreement between the parties, if we couldn’t reach agreement on a set of tasks and whether they enliven this particular provision or not where would we go to sort that out?.....We would come here, you know, given that we had explored everything possible and just couldn’t reach agreement.” Transcript – page 24 line 4

Mr McCulloch said that with the benefit of hindsight they should have inserted a table into the award listing the positions eligible for the CFA, together with a specific mechanism to deal with changing the list of eligible positions.

When I questioned Mr McCulloch at the hearing as to why the list of agreed positions was not included in the award, Mr McCulloch said he could only surmise that it was considered that the wording of the clause was sufficient.

Mr McCulloch states he is not aware of any changes to the prison service practice that would warrant payment of the CFA to any additional positions.

Under cross examination Mr McCulloch confirmed:

“Can I put it to you – and I think you have said this but I just want it very explicit that the thing that unifies those positions is tasking, it’s not the names, it’s not anything else, it is the tasking?.....Absolutely.  I confirm that.  It’s about tasks and therefore responsibilities.” Transcript – page 24 line 19


Submissions

The respondent

The respondent submits that the CFA clause in the award is ambiguous.  Reference was made to the decision of this Commission in AEU –v- MASSA (T13930 of 2012), Wells, DP at para 124 which reads:

“I have placed my emphasis on the words within the clause that are fundamental to the way the clause should operate.  I find the words have no ambiguity about them with the exception of the word ‘assigned’.”

The respondent contends that through a small window of ambiguity the extrinsic material tendered at hearing, along with McCulloch’s testimony is relevant and shows the intention of the parties at the time of negotiating the CFA.

The respondent refers to the Oxford dictionary description of ambiguity as being “The quality of being open to more than one interpretation.”

The respondent also contends that other components of the CFA clause are ambiguous, namely the components that deal with responsibility for inmate containment, responsibility for the safety of inmates, responsibility for the security of inmates and the supervision of inmates.  The respondent submits it is open for an ‘ordinary’ person to find the words of the CFA clause ambiguous.

To this end the respondent says the communications between the applicant and the Department and the testimony of Mr McCulloch are relevant material to illustrate the genesis of the allowance.

The respondent seeks to rely on the principles of award construction as contained in the full bench decision of this Commission of MASSA –v- ANF T13586 of 2009 and more particularly the following principles in support of the intent of the framers of the CFA clause.  These principles are T13586 TIC paras 31 and 32:

“Terms of awards (and agreements) must be interpreted in light of their industrial context and purpose, including the commercial and legislative context in which they apply. (Amcor Ltd v CFMEU (2005) 222 CLR 241 at (2) and (13)); and

“in constructing an award or agreement the search is for the meaning intended by the framers of a document bearing in mind that they were likely to be of a practical bent; it is justifiable to read an award or agreement to give effect to its evidence purposes.  Meanings which avoid inconvenience or injustice may reasonably be strained for. (Kucks v CSR Ltd (1996) 66IR 182 at 184)”

The respondent referred to the decision of this Commission AEU v MASSA T13930 of 2012 at para 118:

“Further both parties sought to rely on para 25 of ANF v MASSA which stated:

The meaning of an industrial agreement, like the meaning of a contract, is to be determined by what a reasonable person (my emphasis) would have understood it to mean having regard not only by the text but also by surrounding circumstances known to the parties and the purpose and object of the transaction.  Toll (FGCT Pty Ltd v Alphaform Pty Ltd [2004] 219 CLR 165 at 41).”

Dealing with the issue of extending the CFA to other positions in the future the respondent submits:

“It did not rule out the potential for such positions at a later date to receive the allowance, however there was a mechanism by which that should occur and that should be discussions and agreement between the parties.” Transcript – page 35 line 41

The respondent submits that the CFA was to apply to employees engaged in an agreed limited range of specific workgroups being the kitchen, prison industries, the prison store, maintenance and drivers.  It was also to apply to an agreed and limited range of positions working in these areas, as outlined in the table in Mr McCulloch‘s witness statement Exhibit R10, which included some 34 positions.

The respondent submits the list of employees Exhibit R12 who are the subject of this application contains administrative assistants, executive assistance and managers and that it is hard to see how these positions would fulfil the criteria contained within the CFA.

Further, the respondent submits that an examination of the Statement of Duties Exhibit R11 (SOD) of the administrative assistant position, which forms part of this application, shows the position has no inmates assigned to it, has no inmates under its supervision, has no direct responsibility for any inmates and does not undertake any activities directly relating to inmates.  The respondent contends that such an application can only mean the applicant is seeking to make the CFA clause something greater than it was ever intended to be.

The respondent contends the application constitutes an extra claim firstly, because it seeks to vary the allowance by broadening it to apply to positions that were not agreed upon.  Secondly, that the applicant is seeking to change the criteria by using the Commission to water it down.  Thirdly, the applicant is attempting to create a site-wide allowance which was never the intention of the framers.

The respondent submits there are “No Extra Claims” clauses in both the 2008 Exhibit R13 – Cl 16 TSSUA and the 2012 Exhibit R14 - Cl TSSUA.  The “No Extra Claims” provision in the 2012 TSSUA reads:

“The parties to this Agreement undertake that, for the life of this Agreement, they will not initiate any additional claims regarding salary or conditions of employment excluding those matter[s] listed as reserved in clause 15.”

The “Leave Reserve Matters” clause in the 2012 TSSUA does not mention the CFA.

The relevant parts of the “No Extra Claims” clause in the 2008 TSSUA reads:

	“(a)	The parties agree that for the life of the Agreement no further claims will be made or pursued concerning salaries or any conditions matters contained [in] this Agreement or in the relevant Award, other than for such matters as are specifically provided for in clause 17.

The statement in the paragraph (a) is not intended to prevent the parties to this award from instigating proceedings before the Tasmanian Industrial Commission in respect of interpretation of a particular award clause or clauses, application or breach of a relevant award...”

The respondent stated that if their no extra claims argument is unsuccessful they foreshadow a variation of the Award to amend the wording of the CFA clause to reflect what they believe was the intent of the allowance.

The respondent submits that the parties to the 2008 TSSUA are bound to deal with unintended consequences: Exhibit R13 – Cl 15

“The parties recognise that, due to the complexity of this Agreement and changes to the Tasmanian State Service Award and the Health and Human Services (Tasmanian State Service) Award [this] may result in unintended consequences.  The parties to this Agreement are committed to working cooperatively to resolve such differences, wherever they arise.”

The respondent says their argument is not about disadvantaging CPSU members.  The respondent states that had the historical negotiation information been available in the 2012 AEU case (T13930) they would have argued the matter as an extra claim, and they will continue to make the same argument should a non-union member bring forward a claim for the CFA.

Mr Baker, for the respondent, submits that in relation to the diving allowance which is contained within the award, the application of that clause had changed over the years and that the history of that allowance shows how an allowance can vary considerably in its application.

Mr Baker states the CFA clause was to be applied to those positions or those tasks which are required to be undertaken by certain designated employees and that there has been no change in the application of the allowance since inception.  I understood him to mean there had been no extension of the CFA to other positions.

Mr Baker submits the intent of the parties at the time of striking the clause was vitally important and that the extrinsic material should be allowed to show that intent.

When Mr Charlton, for the respondent, was questioned at hearing about the understanding of how to extend the CFA to other positions, he said:

“The allowance is capable of being paid to employees holding positions other than those listed in the table.  This is by mutual agreement but subject to the criteria being fulfilled.

…the allowance was designed, as we understood it, and we heard (indistinct words) the allowance was designed to apply to a specific group of employees where criteria – two things happened, firstly he said they worked on these areas and secondly they had to meet these criteria to the extent that if they stopped meeting the criteria at some point then they would stop receiving the allowance but they could still foreseeably work in the area.” Transcript – page 67 line 9

“So we would see it is appropriate that if parties didn’t agree about a position going into the list that one of them could refer to the commission, we don’t have a problem with that…” Transcript – page 68 line 14


The applicant

The applicant submits they are not making an ‘extra claim’.  The applicant says an ‘extra claim’ is seeking something in addition to the conditions already covered in an Agreement/Award or alternatively seeking a variation of those conditions. Metropolitan Fire and Emergency Services Board v United Firefighters Union of Australia (PR950883) at 16  The applicant contends if it was seeking to increase the CFA to 10% instead of the agreed 7.5%, this would constitute an ‘extra claim’.  The applicant states they do not seek any variation or addition to the CFA clause as it stands in the award.

The applicant submits there is insufficient ambiguity to warrant looking to extrinsic materials in this particular case.  Any argument in relation to this material should be limited to the merits of the case in any substantive hearing.  The applicant reasoned:

“So for instance if simply by virtue of taking a bath I wanted to claim a diving allowance in the TSSA that would clearly be without merit.  It doesn’t however throw into question the diving allowance inside the award.  So we’re going to questions of merit where we should be going to questions of threshold around no extra claims in my opinion.” Transcript – page 49 line 1

The applicant refers to the principle of admissibility or consideration of prior negotiations in the High Court matter of Codelfa Construction Proprietary Ltd v State Rail Authority of New South Wales (1982) 149 CLR 337 at 350:

“The true rule is that evidence of surrounding circumstances is admissible to assist in the interpretation of the contract if the language is ambiguous or susceptible of more than one meaning.  But it is not admissible to contradict the language of the contract when it has a plain meaning.”

The applicant contended that it is incorrect for the respondent to submit that because there was a level of potential disputation around the application of a provision of the award that this was evidence of an ambiguity.  The applicant believes the CFA is written clearly and explicitly in the award.

The applicant submits that on cross-examination Mr McCulloch agreed that the CFA was about recognition of tasking.  To this end the applicant said the principles of award construction in the Full Bench matter MASSA –v- ANF T13586 of 2009 at para 32 were relevant:

“In constructing an order or agreement the search is for the meaning intended by the framers of the document bearing in mind that they were likely to be of practical bent;...”

The applicant says the practical bent in this instance is having to look to individual positions and having to look at tasks at a given point in time.

The applicant further states:

“…it was in terms of the practicalities of industrial relations where two parties or more come together to put on the table various positions often conflicting…and then they use practical measures or a practical bent to determine how that should look in the award.  That’s then put in the award and that is then the law.” Transcript – page 50 line 21

The applicant submits that it is for the Commission to find whether the administrative assistant’s claim to the CFA has merit.  The applicant said:

“Now if it is found by the Commission that the administrative assistant – the case runs that it doesn’t have sufficient merit to enliven the criteria so be it, that is what it is in the same way as the guy who had a bath may not be able to claim for the diving allowance.” Transcript – page 50 line 40

The applicant submits that the respondent’s own extrinsic material proves the CFA clause is about tasking and there was a mechanism to seek agreement to have the CFA apply to other positions.  In the wake of the AEU decision T13930 of 2012 the applicant sought for the respondent to undertake a review of the non-custodial positions.  To date that has not occurred and in the absence of being able to reach agreement on the application of the CFA clause, a s29 application was filed with this Commission.  The applicant contends this is the course of action that was always the intent of the parties.

The applicant submits that it is discriminatory for the respondent to suggest that if you are a member of the AEU or another union that you can make a claim for the CFA, however, by virtue of the fact you are a member of the CPSU who negotiated the CFA clause, you are barred from making a claim pursuant to the “No Extra Claims” clause of the TSSUA.  This matter was however addressed by the respondent in closing submissions.

The applicant contends that the submissions of Mr Baker, for the respondent, relating to the diving allowance were contradictory in nature, in that Mr Baker said employees that dive can receive a diving allowance in the award, but if you fulfil the criteria of the CFA clause you may not get it because you do not hold a designated position.  This is despite the fact there are no designated positions listed in the award.


Findings

The respondent provides there are a number of criteria within the CFA clause which would create ambiguity in the mind of an ‘ordinary person’.  The benchmark in such circumstances should not be an ‘ordinary person’, it should be a ‘reasonable person’ as set out in para 118 of the decision in T13930.  In that decision I found that the term “assigned” carried with it some ambiguity as it is not a term commonly encountered by a reasonable person and in the context of the prison service there was a possibility of some ambiguity.  I have considered all of the material provided by the respondent at hearing and have included them in my findings.

It is clear from the extrinsic material provided by the respondent that the wording of the clause was changed on a number of occasions, the table of eligible positions was somewhat fluid and the vehicle for delivering the new allowance was changed, at some stage, from the TSSUA to the award.

It is also clear from the extrinsic material, the evidence of Mr McCulloch and more particularly the letter of 7 November 2007 Exhibit R7 that it was always envisaged that the applicant may well seek to extend the CFA to positions not initially agreed upon, subject to those positions fulfilling the clause criteria.

Whilst Mr McCulloch stated the mechanism for this extension was by mutual agreement, he did concede under cross examination that failing mutual agreement, the matter would have proceeded to this Commission for resolution.  I find there was no agreement that the CFA would only ever apply to the positions as listed in the exchange of correspondence between the parties from August 2007 to January 2008.  Therefore, it is open to any employee to justify their entitlement to the CFA.

Mr Charlton also stated on this point:

“So we would see it as appropriate that if parties didn’t agree about a position going into the list that one of them could refer to the Commission, we don’t have a problem with that…”
This is what has now transpired with the filing of this application.

I am unable to elicit the reason for not incorporating a table of CFA eligible positions into the award in 2008.  It may have been a decision centred on flexibility as incorporating a list of positions would have made it difficult to remove the CFA from those positions, although this is something the respondent has done recently.

Mr McCulloch stated on a number of occasions that whilst he intended the CFA only to apply to positions within the “industries” areas of the prison service, the allowance was also very much framed around the tasks employees undertook.  This coupled with the understanding of the parties that it was possible the allowance could be extended to other positions in the future, is an important fact.

The respondent submits that as the applicant is seeking to change the meaning of the CFA clause by extending it to other positions, this constitutes an extra claim.  I find I cannot accept this proposition.  The clause is clear in its conferring of an entitlement on any employee who is able to fulfil all of the criteria within the clause.  The applicant is not seeking to change the wording of those criteria or the quantum of the clause, which is the benchmark for an extra claim.

I refer to a decision of this Commission by Abey, P, which dealt with the issue of  ‘no extra claims’ – CPSU v MASSA (T14032 of 2013) at para 18 & 19:

“Whilst the comprehensive review envisaged by Mr Baker is clearly open under the Leave Reserved clause, there is nothing on my reading of the clause that would preclude a review of a component/s of the clause.  Indeed the clause clearly contemplates a referral to the Tasmanian Industrial Commission.”

While the CFA clause in the award does not ‘clearly contemplate’ a referral to this Commission in the absence of agreement, the evidence at hearing provided that that was the process if mutual agreement was not reached.

In a further decision of this Commission by Abey, P (then Abey, C) in Police Association of Tasmania v Commissioner of Police (T12910 of 2007) at paras 30-33:

“Mr Martin submitted that the pursuit of this claim, which was not provided for in the award, was in breach of this [no extra claims] commitment.

Mr Kadziolka submitted that this submission was baseless, in that the entitlement already existed.  Hitherto there had not been a requirement to test the award prescription.

Had the PAT sought to vary the award to create a new entitlement, then the commitment would have been breached.  However in my view the Association has done no more than seek to enforce what they consider to be an existing provision, and for which there is a solid arguable case.

I find that the PAT has not breached the No Extra Claims commitment.”

Organisational restructure and changes to duties and operational procedures are common place in the modern workplace.  Parties to an award or agreement must have the ability to challenge the application of industrial arrangements if they believe an entitlement is being breached.

It would be injudicious for me to limit any party to the award from seeking redress of what they believe to be a breach of their award on the plain reading of it.  The applicant is seeking the assistance of this Commission to establish whether an award breach has occurred and their application will succeed or fail on the merits of their argument and evidence.

Accordingly I find the application by the applicant in this matter does not constitute an extra claim against the award.

The matter will be listed for a conciliation conference.








N Wells
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