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Award variation – salaries – hearing commenced before single member - comprehensive work value assessment - request to refer to a full bench – issues could not have been reasonably foreseen – time and costs  – public interest –referral criteria satisfied – full bench to hear matter 


DECISION

On 15 January 2013, an application was lodged by the Health Services Union of Australia, Tasmania No. 1 Branch (HSUA), pursuant to s.23 of the Industrial Relations Act 1984, to vary the Tasmanian Ambulance Service Award relating to an increase in salary and salary related allowances. The matter has been subject to hearing on 2, 3 and 4 September 2013.

I have for consideration a request from Deputy President Wells seeking to have this matter referred to a Full Bench pursuant to s24(4) and 24(4D) of the Act.

The Deputy President has outlined her reasons for this referral as follows:
 
“ 1. The proceedings have not reached a significant stage;

2. The application depends on a comprehensive work value assessment of the work and remuneration of the majority of classifications captured under the classification structure contained in the Ambulance Tasmania Agreement 2010;

3. The application does not form part of a consent arrangement freely entered into by the parties.  The parties have not been able to develop an agreed facts document with the aim of facilitating a speedy outcome.  Evidence elicited from three days of hearing provide that almost all matters are contested and no matters have been agreed by the respective parties;

4. The issues to be addressed are wide ranging and complex in nature;

5. The public interest will not be compromised.  Having regard to the potential cost of the percentage remuneration increases sought in the application, an issue which still has to be determined, that it would be in the public interest for those issues to be dealt with by a Full Bench, and

6. Further, due to the wide ranging and complex nature of the issues, there is the prospect that any decision would be appealed, and therefore referring this matter to a Full Bench would in fact save time and costs in the long run.”

In considering this request there are two questions which must be satisfied.

Firstly, have issues emerged during the hearing which could not have been reasonably anticipated?

It could be reasonably expected that a work value application of this nature would be complex, particularly in terms of the evidence adduced. However, I accept that it would also be reasonably expected that the issues to be determined would be narrowed, at the very least through the mechanism of an agreed statement of facts.
 
I understand that this is not the case, and in fact, virtually every issue and question is being strongly contested and there appears no likelihood of this pattern changing as the case progresses. I am therefore satisfied that the manner in which this case is progressing could not have reasonably been anticipated.

The second question relates to the public interest.

This case has some unusual aspects, not the least of which there has been nothing similar before the Commission in at least the last ten years. It follows that the outcome is likely to have significant precedent significance for other work value cases which may follow.

The potential cost of the application is also significant.

I am also conscious of the possibility of an appeal arising, irrespective of the outcome of a single member decision.

In all the circumstances I am satisfied that the matter is of such importance that in the public interest it should be referred to a Full Bench.

I am conscious that this referral will likely cause some inconvenience to the parties. That is a matter of regret but I am also satisfied that in the long run, a Full Bench referral will in all likelihood save both time and costs and provide certainty to the parties.

Subject to the availability of the parties, the Full Bench (Abey P, Wells DP, Gay C) could continue to hear this matter during the week commencing Monday, 7 October 2013.

The hearing scheduled for 23 September 2013 and following will be vacated. 

I propose to convene a Directions Conference, by telephone, at 9.00am on Friday, 20 September 2013. The Commission will contact the parties shortly in relation to this. 







Tim Abey
President 

