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TASMANIAN INDUSTRIAL COMMISSION
Industrial Relations Act 1984
s29 application for hearing of an industrial dispute

United Voice, Tasmanian Branch
(T14111 of 2013)

and
Captive Services Pty Ltd (ACN 088 975 571)

DEPUTY PRESIDENT N WELLS
HOBART, 18 December 2013

Entitlement to long service leave – commencement date – continuity of service – crystallisation of entitlement – formula for entitlement – order issued

DECISION

On 17 October 2013, United Voice, Tasmanian Branch (United Voice) (the applicant) applied to the President, pursuant to s29(1) of the Industrial Relations Act 1984 (the Act), for a hearing before a Commissioner in respect of an industrial dispute with Captive Services Pty Ltd (the respondent).  The dispute related to whether a pro-rata long service leave entitlement exists for Ms Kathryn Carr, a former employee of the respondent.

A hearing commenced on 11 November 2013 at 144 Macquarie Street, Hobart.  On that day, Mr P Tullgren appeared on behalf of the applicant.  The respondent did not enter an appearance.  The hearing continued in the respondent’s absence, to allow the applicant to make submissions on transcript and answer questions from the Commission.  The matter was then adjourned to afford the respondent an opportunity to make submissions.

On 15 November 2013, I wrote to Mr Brasher, General Manager Captive Services Pty Ltd, at the respondent’s address in North Sydney.  This correspondence was also sent to him via email.  The letter stated:

“Dear Mr Brasher,

Re:  United Voice – Long Service Leave dispute for Kathryn Carr  T14111 of 2013

I note that the above application was filed with this Commission on 17 October 2013 by United Voice and relates to a dispute over payment of a pro-rata long service leave entitlement[s] for Ms Kathryn Carr.

On 18 October 2013 your organisation was contacted by my Associate and we were advised that you were the contact person for such matters.  On this same day my Associate emailed to you (at the email address provided by your organisation) a copy of the abovementioned application.  A hard copy of this application was also mailed to you at Level 7, 23 Berry Street, North Sydney, 2060.

On 21 October 2013 at 2:42pm my Associate emailed you a notice of listing for hearing of this application.  A hard copy of this [notice] was also mailed to you at your business street address.  Advice was requested as to your attendance at the hearing.  No response was received from you.

On 23 October 2013 at 2:49pm my Associate again emailed you, enclosing an amended notice of listing for hearing.  A hard copy of this [notice] was also mailed to you at your business street address.  Advice was again requested as to your attendance at the hearing.  No response was received from you.

On 11 November 2013 at 9:30am you did not enter an appearance at the hearing.  The hearing proceeded in your absence and the matters which gave rise to the application were ventilated.

I attach to this letter a copy of the transcript of this hearing.  I also enclose an email from Mr Tullgren, on behalf of the applicant, as to a revised figure which is claimed to be payable by Captive Services, to Ms Carr, by way of unpaid pro-[rata] long service leave entitlement.

I request that you provide to this Commission your submissions as to why I should not issue the order sought by the applicant, by no later than close of business Friday, 22 November 2013.

Further, a notice of listing for a further hearing is enclosed for 5 December 2013 at 11:30am.  Should we not receive a submission from you and should [you] not be present for the hearing on 5 December 2013, I advise it is my intention to issue the order as sought by the applicant.”

Under cover of that letter, a copy of the transcript of 11 November 2013, an email from Mr Tullgren of 13 November 2013 and a further Notice of Hearing were forwarded to the respondent, both in hard copy to the street address and also to Mr Brasher by email on 15 November 2013 at 2:21pm.  My Associate immediately telephoned Mr Brasher to advise him that the email had been sent and requested confirmation of receipt.  At 2:55pm that same day my Associate spoke to Ms Shirley Li of Captive Services and she confirmed the email had been received by the respondent.

At 3:14pm that same day, Ms Li forwarded a copy of that email, which had been forwarded to her by Mr Brasher, to Mr Tullgren and copied in my Associate.  Ms Li’s email read:

“Good afternoon Peter

Please refer to attachment & assist us with following queries.  Much appreciated!

How 9.461wks was worked out.
Evidence of Mrs Carr’s employment with Tempo started [sic] 1999.

Thank you.”

Mr Tullgren responded to Ms Li by email on 21 November 2013 at 10.24am as follows:

“Shirley

Thank you for the email.  The answers to your questions are:

Evidence of employment with Tempo

I will send by separate email a statutory declaration from Kathryn.

Calculation

The method of calculating the amount was based on Kathryn being continuously employed for 10 years (Tempo and Captive) her entitlement was 9.461 weeks x $673.05 = $6367.72.”

On the same day at 10:29am Mr Tullgren emailed Ms Li enclosing a copy of a Statutory Declaration of Kathryn Carr, which provided details of her history of employment with Captive Services, its predecessor company AM Services and Tempo Services Limited.

A further hearing took place in Hobart on 5 December 2013.  Mr Tullgren continued his appearance on behalf of the applicant.  The respondent did not enter an appearance and did not provide this Commission with any submissions.


The Statutory Framework

Section 2 of the Long Service Leave Act 1976 (the LSL Act) provides for the interpretation and definition of terms contained within that Act.  Subsection (2) of that section states:

“(2)  Where an employee is employed in or about any place in the business of an employer and the employment of the employee with that employer is terminated, and, not later than the expiration of a period of 2 months from the date on which that employment was so terminated, the employee becomes employed in or about that place in the business of some other employer, the business of the employer by whom his employment has been terminated shall, for the purposes of this Act, be deemed to have been transmitted to the employer by whom he so becomes employed if the business in which he so becomes employed is of the same, or substantially the same, kind as the business in which he was employed in the employment that has terminated.”

This provision of the LSL Act allows for employees in contract type situations to maintain continuity of years of service towards long service leave, despite their employment with one employer being terminated.  However, as provided for in s2(2), they must be performing ostensibly the same work and commence working with the new employer within two months of being terminated by the last employer.

Pursuant to s8 of the LSL Act, an employee, who is not a mining employee, is entitled to long service leave after fulfilling, a requisite amount of continuous employment.  This section allows for 8 2/3 weeks leave (part entitlement) at 10 years’ of continuous service with an employer, with a full entitlement of 13 weeks leave for the first 15 years’ of continuous service with an employer.  Further, and more particularly relevant to this matter, ss(2)(b) of this section provides for an entitlement to pro-rata long service leave and states:

“in the case of an employee to whom this paragraph applies by virtue of subsection (3) who has completed 7 years’, but has not completed 10 years’, continuous employment with his employer such period of long service leave as bears the same proportion to 8 2/3 weeks as the total period of the employee’s continuous employment with his employer bears to 10 years.”  Long Service Leave Act 1976, s8(2)(b)

Section 8(3) states that s8(2)(b) applies to:

“(a)	an employee who attains the age for retirement;

(b)	an employee whose employment is terminated on account of illness of such a nature as to justify the termination of that employment;

(c)	an employee who terminates his employment on account of incapacity or domestic or other pressing necessity of such a nature as to justify the termination of that employment; and

(d)	an employee whose employment is terminated by his employer for any reason other than the serious and wilful misconduct of the employee.”

Relevant to the circumstances before the Commission in this matter, s12 of the LSL Act provides for “How and when long service leave shall be taken” and states:

“…

(4)	Notwithstanding anything in this section, where the employment of an employee is for any reason terminated before he takes any long service leave to which he is entitled, or where any long service leave entitlement accrues to an employee because of the termination of his employment, the employee shall be deemed to have commenced to take his leave on the date of the termination of employment and to be entitled to be paid by his employer ordinary pay in respect of that leave accordingly.”  Long Service Leave Act 1976, s12(4)

The Evidence

Ms Kathryn Carr appeared as a witness for the applicant at the hearing on 5 December 2013 and tendered into evidence a Statutory Declaration Statutory Declaration of Kathryn Carr declared 19 November 2013 declared by her, before a Justice of the Peace, on 19 November 2013.  This Statutory Declaration was the same document that the applicant provided to the respondent under cover of Mr Tullgren’s email of 21 November 2013.

Ms Carr stated that she commenced employment with Tempo Services Ltd (Tempo) in 1999 although she was unable to advise of an exact date on which she commenced.

Upon commencement with Tempo, Ms Carr stated that her worksites were the Clinical School of the University of Tasmania and the Fisheries Institute at Taroona and that she worked six and a half to seven hours per day, Monday to Friday.

On 4 January 2005, AM Services Pty Ltd (AM Services) took over the contract with the University of Tasmania to clean at those sites.  Ms Carr stated that she was then employed by AM Services and she continued to work the same hours and days at the same sites.

Ms Carr stated that in 2005/2006 AM Services changed their name to Captive Services and that there was no break in her employment.  She continued to work the same hours and days at the same sites for the respondent.

Ms Carr stated that in 2009 she ceased working for the respondent when cleaning contractor, Spotless, took over the contract with the University of Tasmania.  Ms Carr commenced employment, with no break, with Spotless and continued to work the same hours and days at the same sites.  Ms Carr advised that she continued in that role until 30 June 2013 when Spotless lost the contract with the University of Tasmania.  Her employment with Spotless ended at that time.

Ms Carr stated she has never received any long service leave payments from either Tempo, AM Services, the respondent, or Spotless.

The Submissions

The applicant claimed an amount of $6,367.72 by way of unpaid entitlement to pro-rata long service leave, pursuant to s8(2)(b) of the LSL Act.  Initially, the applicant claimed an amount of $8,457.95, being for 14 years of employment.  However, at the hearing on 11 November 2013 this Commission requested a revised calculation to remove that part of the entitlement which the applicant indicated they were seeking from Spotless.

The applicant provided to this Commission, and the respondent, email correspondence Email of Mr P Tullgren dated 21 November 2013 at 10:24am advising that the new claim was based on 10 years of service, from 1999 to 2009, equating to 9.461 weeks entitlement to long service leave at $673.05 per week.

The applicant confirmed that the Statutory Declaration of Ms Carr was provided to the respondent.  Mr Tullgren stated:

“The respondent indicated to us that they weren’t prepared to accept the statutory declaration.  I advised that the statutory declaration is more than sufficient evidence and that if they wanted to contest that then the appropriate place to contest it was here today.”  Transcript, P Tullgren of 5 December 2013, page 11 line 5

The applicant relied on the tests and principles of entitlement to pro-rata long service leave found in a number of previous cases of this Commission, namely:  Marney v Croucher Pty Ltd, T1807 of 1989, a decision of Gozzi C; Liquor, Hospitality and Miscellaneous Union – Tasmanian Branch v Tempo Services Limited and AM Services Pty Ltd, T11893 of 2005, a decision of McAlpine C; and Tempo Services Limited v AM Services Pty Ltd and Liquor, Hospitality and Miscellaneous Union – Tasmanian Branch, T12125 of 2005, a decision of the Full Bench.

In relying on the latter two authorities listed above, Mr Tullgren said:

“Now in both of – both the matter at first instance and on appeal, AM Services supported the argument that we put in those matters, which I’ve reminded Mr Brasher is exactly the argument we are now putting in relation to his company and that he would have, with respect, some difficulty, we submit, at overcoming the case.”  Transcript, P Tullgren of 11 November 2013, page 4 line 41

Further, Mr Tullgren said:

“What is ironic is that in both the LHMU v Tempo was a dispute where Tempo were refusing to pay long service leave to employees at the University of Tasmania and they were claiming that – that AM Services, which became Captive Services, were required to pay.  They weren’t successful in that but they then appealed which became Tempo v AM Services.  They were also not successful and it’s interesting that in both the matter at first instance and the appeal Captive Services were arguing that Tempo was responsible for the payment of the long service leave and in this case AM Services or Captive Services are in exactly the same position that Tempo was.”  Transcript, P Tullgren of 5 December 2013, page 11 line 24

The applicant submited that his argument in relation to Ms Carr’s continuous employment and entitlement under the LSL Act is “…classic Marney v Croucher.”  Transcript, P Tullgren of 11 November 2013, page 3 line 31

The applicant submitted that when you apply the legislation and the authorities to the evidence of Ms Carr, Ms Carr is entitled to the amount of long service leave claimed.


Findings and Case Law

It is unfortunate that the respondent chose not to make submissions in this matter.  I have considered the material put before the Commission and existing case law that exists around pro-rata entitlement.

One case I have considered is that of Elkin v Barminco Pty Ltd, T9906 of 2002, which dealt with a pro-rata long service leave dispute of an employee working for a series of contractors contracted to Barminco Pty Ltd, a mining company.  Counsel for Barminco successfully argued that s12(4) of the LSL Act came into play because at the time Elkin was terminated an entitlement to pro-rata long service leave had crystallised.  At the time of termination, Elkin had already fulfilled the requisite period of continuous service.

In his decision, Abey C (as he then was) found that Elkin had continuous employment pursuant to the deemed transmission of business provisions of the LSL Act under s2(2).  Consequently, he found that as Elkin had been terminated by his employer, due to a loss of the contract with Barminco, and subsequently commenced with the new contractor within two months, his entitlement to pro-rata long service leave crystallised at the time of termination, as a result of s12(4).  Therefore, it became the responsibility of the terminating contractor.  Abey C said at [39]-[40]:

“[39]	Section 12(4) quite clearly states that the leave is deemed to commence on the date of termination and the employee is entitled to be paid by his employer for that period of leave.  It is simply not open for the former employer to wait 2 months to see what might happen.  To do so would, in my view, be contrary to the obligation to make payment and would constitute a breach of the Act.

[40]	It follows that MacMahon was obliged to make a pro rata payment to Mr Elkin on 30 September 2000.  That obligation remains on foot.  Failure to make such a payment [as in this case] when it fell due does not in some way transfer that obligation to Barminco.”

The authorities relied on by the applicant, LHMU v Tempo and AM Services and Tempo v AM Services and LHMU, uphold the principles of Elkin, both in relation to deemed transmission and as to when the pro-rata entitlement crystallises.

The decision of Marney v Croucher dealt with very similar circumstances as the current matter, in that an employee had worked continuously at a worksite for a number of contract cleaning companies and for a considerable (qualifying) period of time.  The employee’s employment moved to each contractor as they were successful in obtaining the cleaning contract.  Gozzi C found that there had been “deemed transmissions of business” T1807 of 1989, page 5 from one contract cleaner to another as contemplated by s2(2) of the LSL Act and a continuity of service existed.

Having regard to the evidence before me, the statutory framework of the LSL Act, the relevant authorities and the fact the respondent has not provided any contrary evidence or submissions, I find that Ms Carr did work continuously for a series of cleaning contractors at the same location and in the same capacity for in excess of seven years. Therefore, she had an entitlement to pro-rata long service leave at the time her employment was terminated with the respondent in 2009.  This entitlement has crystallised pursuant to s8(2)(b), s8(3)(d) and s12(4) of the LSL Act.

It should be recognised that at the time of transferring to AM Services on 4 January 2005, Ms Carr had no entitlement to pro-rata long service leave as she had not served the requisite seven years continuous employment.

When the applicant was questioned by this Commission at the hearing of 11 November 2013, Mr Tullgren was unable to provide any detail as to the exact commencement date of Ms Carr’s employment with Tempo in 1999. Transcript, P Tullgren of 11 November 2013, page 2 line 32  The Statutory Declaration of Ms Carr simply states that she commenced employment with Tempo in 1999 and finished with the respondent in 2009.

Whilst I accept the evidence by sworn Statutory Declaration, of Ms Carr as to her commencement being some time in 1999, it is impossible for me to accurately calculate Ms Carr’s pro-rata entitlement.  She may have commenced her employment any time from 1 January to 31 December 1999.  So as not to disadvantage the respondent, I am only prepared to make a finding that Ms Carr commenced her employment with Tempo on 31 December 1999.

In relation to the date of her termination with the respondent, and based on the evidence provided that the contract with the subsequent contractor (Spotless) concluded on 30 June 2013, on the balance of probabilities it is likely that the respondent’s contract ended on or about the end of financial year in 2009.  I note that the respondent had opportunities to provide submissions as to the date of termination for Ms Carr but declined to do so.  Accordingly, I find that Ms Carr’s employment was terminated by the respondent on 30 June 2009.

Calculation

Having made those findings, I now turn to the calculation of Ms Carr’s quantum of pro-rata long service leave.  Pursuant to s8(2)(a) of the LSL Act, I find that Ms Carr has an entitlement to pro-rata long service leave, as it relates to nine and a half years continuous service with the respondent, which equates to 8.23365 weeks of leave.  Using the formula for entitlement, together with her weekly wage at termination of $673.05, I find the value of her entitlement is $5,541.66.


Order

I order pursuant to s31 of the Industrial Relations Act 1984, in full and final settlement of this matter, that Captive Services Pty Ltd (ACN 088 975 571) of Level 7, 23 Berry Street, North Sydney, New South Wales, 2060, pay to Ms Kathryn Carr the sum of five thousand five hundred and forty one dollars and sixty six cents by close of business 10 January 2014.







N Wells
DEPUTY PRESIDENT
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