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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
Part V - Registration of Organizations


Tasmanian Education Association 
(TR487 of 2012)



REGISTRAR A T MAHONEY	HOBART, 11 April 2013

Registered organizations – application for registration as an organization of employees – valid application – applicant association registered if all the criteria in s.63 met, and must not be registered if all the criteria are not met – Rules of the association make provision as required by the IR Act – conveniently belong test – application for registration refused

DECISION

This is an application for the registration of the Tasmanian Education Association (the TEA) as an organization of employees under Part V of the Industrial Relations Act 1984 (the Act).

The power to grant applications for registration is conferred upon the Industrial Registrar.

The Australian Education Union, Tasmanian Branch (AEU) through their legal advisers, Holding Redlich, wrote to me objecting to the registration of the TEA on the grounds that the applicant did not meet the requirements of S.62(1)(b) in relation to its membership and also that the AEU is an organization to which members of the TEA can conveniently belong. They noted that United Voice, Tasmanian Branch (United Voice) and The Community and Public Sector Union (State Public Services Federation Tasmania) Inc. (CPSU) were also organizations to which members of the TEA can conveniently belong. United Voice and the CPSU wrote to me to support the AEU’s views.  

It is important to note that since 1 March 1993 there has been no ability under the Act for an existing organization to object where applications for registration are made by associations of employees or employers. That right was removed from the Act by the amendments contained in the Industrial Relations Amendment (Enterprise Agreements and Workplace Freedom) Act 1992.

For that reason, I have formed a view that the only time the Industrial Registrar has any obligation to pay attention to what an existing organization has to say about an application for registration of a new organization is when the Industrial Registrar is specifically considering whether there is a requirement to refuse an application under S.63(4) of the Act on the basis that an organization(s) to which members of the applicant Association might conveniently belong already exists.

I am of the view that the applicant is entitled to rely upon their application filed with the Industrial Registrar. That is, the risk of the Industrial Registrar not being satisfied:
“..rests upon the applicant and, ultimately, it is the applicant which is required to satisfy the designated Presidential Member that the application should be granted. National Tertiary Education Industry Union, Re - 1324/99 M Print S0688 [1999] AIRC 1296

If the application is both permissible and proper under the Act then prima facie the applicant should have its application for registration approved subject to the application of the “conveniently belong” test.

Registration of an association as an organization is a process which results in certain specified consequences. The effect of registration is to entitle an organization to the following rights and remedies under the Act:
(a) to make applications to the Commission pursuant to this Act;
(b) to be notified of the hearing of an application in respect of an award in relation to which it has satisfied the Registrar that it has an interest;
(c) to appear in proceedings before the Commission with respect to an industrial matter affecting the members of the organization;
(d) to lodge an appeal as provided in Part VI and Part VIII;
(e) to intervene as provided in section 27(2);
(f) .  .  .  .  .  .  .  .  
(g) to enter into an industrial agreement or enterprise agreement;
(h) for its officers to enter premises as mentioned in section 77.

Many of these rights and remedies created by the Act may only be exercised by employees through membership of a registered organization but the fact that an organization is not registered does not affect its right to enjoy privileges or become subject to duties which are not dependent upon its registration under the Act.

There is no differentiation between conditions for registration applicable to employer associations as opposed to employee associations.

The second reading speech Legislative Council 30 November 1992 points to Parliament intending that there should be freedom of choice in relation to representation.

However, apart from removing rights of objection no other amendments aimed at introducing a competitive environment for registered organizations were made at that time. S.63(4) which permitted a new organization to be registered if there was no other industrial organization to which members might conveniently belong remained unaltered.

Further legislative changes have not relevantly changed the terms of the "conveniently belong" test. Significantly, registration procedures have not been weakened by the introduction of a “more conveniently belong” test.

It has remained the responsibility of the Industrial Registrar under S.63(4) of the Act to refuse registration of an association as an organization if an organization to which members of the association might conveniently belong already exists unless in all the circumstances the Industrial Registrar thinks it undesirable to do so. 

The ‘conveniently belong’ provision is a legislative way “…to avoid the registration of a number of organisations representing the same class of employee….” Re Australian Salaried Medical Officers’ Federation (1989) 28 IR 431

Parliament has not added to or qualified that duty in any way. It is not dependent for its presence on an existing organization being able to lodge an objection to the registration of an association. It is a positive duty cast upon the Industrial Registrar to refuse approval in an appropriate case.

In consideration of the power to grant this application for registration as an organization of employees, I wrote to the TEA on 4 January 2013 to inform the TEA that for the purposes of determining their application I was specifically considering whether I was required to refuse the application under S.63(4) of the Act on the basis that an organisation(s) to which members of the TEA might conveniently belong already exists. 

I invited further submissions from the TEA in addition to what had already been said in their application about whether an organization(s) to which the members of the TEA might conveniently belong already exists. 

I also had concerns [formed independently of what the AEU had to say] that at the date of application the TEA may not have consisted of not less than 20 employees employed in Tasmania as required by S.62(1)(b) of the Act and therefore not qualify for registration in any event. I sought and received confirmation from the TEA that they met that criterion. 

I have considered all the material the TEA has submitted and I am satisfied that their application is both permissible and proper under the Act.

I am aware that the TEA is a registered trade union registered under the provisions of the Trades Unions Act 1889 - the effect of which appears to give it corporate status in Tasmania - and I have no doubt from the rules of the Association, and clearly contemplated by its objectives, that the TEA was established as a trade union in the commonly understood meaning of the name. However registration under the provisions of the Trades Unions Act 1889 is not a determining factor as to whether or not the TEA should be registered as an organization under the Act. 

I now move to the relevant test I am to apply in this matter which is the "conveniently belong" test. 

The “conveniently belong” test is not a comparison of the relative capacities of competing organizations, it is "...simply whether it is convenient for the members or persons to belong, not whether it would be more convenient to do so" National Tertiary Education Industry Union, Re - 1324/99 M Print S0688 [1999] AIRC 1296.

The following consideration must be given to the principles relating to the scope and application of the test:
“It is, however, important to bear in mind that it involves three distinct issues. The first is whether there is a registered association to which the members or the prospective members of the applicant association might belong. That is a question of fact and of interpretation of the eligibility rule of the association to which it is said those members might belong. The second is that of convenience, a matter upon which the Registrar is required to form an opinion. The third is whether the Registrar is of the further opinion that it is undesirable to refuse registration. Public Service Association of South Australia v Federated Clerks' Union of Australia (SA) [1991] HCA 33; (1991) 173 CLR 132

As part of satisfying myself about the first issue, I have considered what the AEU has had to say with support from United Voice and the CPSU but have not found it necessary to seek further submissions from them.

The Eligibility for Membership Rule is Rule 3 in the rules of the Tasmanian Education Association submitted as part of the application. That Rule contains the following excerpts:

“3. 	MEMBERSHIP

3.1 	All persons who are deemed to be employees within the Education and Vocational Training systems in Tasmania, including all employees in Vocational Education and Training (VET), the Polytechnic and the Skills Institute and all schools, are eligible for membership. The Association will consist of all government education sector employees, how so employed, and how so described, without any direct or indirect discrimination being applied.

3.2 	Without limiting the scope of membership, the Association membership will include full-time and part-time teachers, including permanent, temporary and contract teachers, and relief and sessional teachers, and such other teacher classifications as approved by the Association. Full time and part-time support staff including permanent, temporary and contract support staff and general staff are eligible for membership of the Association.

3.3	Any person who has retired from the Tasmanian education system, or who has become redundant, or who has left employment in the Tasmanian education system for whatever reason may upon application become a member of the TEA.”

After detailed consideration of eligibility for membership rules of existing organizations, namely the AEU, United Voice and CPSU I have concluded that actual and potential members of TEA can belong to those organizations.

I have reproduced the relevant parts of the Rules of those organizations hereunder:

AEU
Clause 5 – Constitution 
The AEU shall consist of an unlimited number of persons employed or usually employed in the following categories:
	(8) (a)	Teachers, (including teacher-librarians, student counsellors, supervisors and educational officers or any such other classification of employment incidental to education) engaged in kindergartens, and pre-school, infant, primary, secondary, senior secondary and technical and technical and further education under the control of the Government of Tasmania and such teachers seconded as officers or permanently employed as officers of the Service and Guidance Services Branches of the Education Department of Tasmania.

	(b)	Professional officers employed by the Government of Tasmania in the Education Department to perform professional duties requiring teaching qualifications.

	(c)	Recreation Officers and laboratory technicians employed by the Government of Tasmania in the Education Department.

	(d)	Part-time and/or temporary relieving teachers employed by the Government of Tasmania.

		(e)	Teachers in training on Tasmanian Government student-ships.

	(f)	Persons who have been elected or appointed full-time members of any Tasmanian statutory body established to administer the provisions of educational facilities who have by reason of such election ceased to be employed in one of the categories in the preceding paragraphs of this sub-rule.

	(g)	Persons who at the time they are eligible for membership pursuant to the preceding paragraphs of this sub-rule are seconded by their employer to perform professional duties requiring teaching qualifications.

	(h)	School teachers who are employed on a part-time (non-fractional) basis in the supervision and/or co-ordination of student teachers during their periods of practice teaching in schools provided they are eligible for membership of the Union in accordance with one of the preceding paragraphs of this sub-rule.

United Voice
Part 5 of Clause 3 - Conditions of Eligibility 
The Union shall consist of persons who are employed or usually employed in or in connection with any one or more of the following industries and/or industrial pursuits, namely:
“In the State of Tasmania… domestic staff, groundsman or yardman in schools and colleges…”

	CPSU
	Clause 6 – Constitution
	The membership of the Association shall consist of an unlimited number of persons employed in or by:

	The State

A State Authority
…

The AEU was formed in 1993 by the amalgamation pursuant to Section 67A of the Act by then Tasmanian Teachers Federation, The Secondary Colleges Staff Association, Tasmanian TAFE Staff Society and the Tasmanian Institute of Senior Educational Administrators TR.457 of 1993 and has been registered as an organization since that time.

In addressing the second issue I am of the opinion that the actual and potential members of TEA can conveniently belong to existing organisations, namely the AEU, United Voice and CPSU that each have a history of satisfactory representation of the industrial interests of their members.

	The TEA, in my view, has not shown that its role is to represent its members in some aspect of their industrial interests which cannot be adequately served by existing organizations. 
	Competition for members between employee or employer associations with identical or overlapping membership coverage is an obstruction to registration as the Act is currently written because of the emphasis of the "conveniently belong" test.
	The inconvenience for an employer of having its employees in another organization with identical or an overlapping interest is a relevant factor.


In relation to the third and final issue I am not of the opinion that it is undesirable to refuse registration.

The granting of registration to the TEA, in my view, has the potential to have a deleterious impact on industrial harmony in this State by disturbing historical lines of union coverage in relation to the education sector in Tasmania, particularly through demarcation disputes that might arise from an overlap of eligibility rules.

The application does not overcome the "conveniently belong" test. I therefore refuse to register the TEA as an organization of employees under Part V of the Act.





A.T. Mahoney
REGISTRAR


