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Application for suspension – grounds of appeal – further and better particulars - whether lodged out of time - arguable case – balance of convenience – suspension granted – directions issued

This is an application pursuant to Section 71(4) of the Industrial Relations Act 1984 (the Act) to suspend the operation of a decision dated 11 April 2013 of Deputy President Wells in T13954 of 2012 where she ordered:

“Pursuant to s31(1) of the Act I hereby order that the position of Operational Manager, Southern Tasmanian Health Organisation, Food Services be classified at Band 6 of the Health and Human Services (Tasmanian State Service) Award and that Mr Ian Norris be translated to Band 6 of that award, effective from the date of the first full pay period on or after 5 March 2009.”

By notice filed on 17 April 2013 the Minister administering the State Service Act 2000 (MASSA) lodged an appeal against this decision. The grounds of appeal in this document could best be described as pro-forma, in that they are a direct reference to the Act and contain no particulars of how they relate to the Deputy President’s decision.

Sections 71(4) and 71(4A) of the Act provide:

“71. Procedure on appeals

(4) If a notice of appeal is lodged under subsection (1), the Full Bench may suspend the operation of the award or decision being appealed against. 

(4A) A suspension of the operation of an award or decision – 

may be given on any conditions the Full Bench considers appropriate; and

operates for a period determined by the Full Bench, not extending beyond the determination of the appeal; and 

may be amended or revoked by the Full Bench.”
By email dated 19 April 2013 the Commission sought an indication from the Health Services Union of Australia, Tasmania No 1 (HACSU) as to whether or not the application for a suspension order was opposed. By correspondence of the same date HACSU indicated opposition to the application and submitted:

“ In summary, we submit clearly there is not sufficient evidence provided by the potential appellant to discharge the onus of proof that a suspension be made. Prima facie on the scant material provided it appears the potential appellant has neither a reasonably arguable case nor can satisfy the balance of convenience test.”

As a consequence a hearing before the Full Bench was convened on 22 April 2013.

At the conclusion of the hearing the President stated:

“Mr Gray [sic], I won’t require you to go any farther here today, what we propose to do is to allow you some time – and obviously we’re giving the 21-day limit – to put in your further and better particulars as to the grounds of appeal. We will then allow the respondent to the appeal a further five working days to make any further submissions that they wish to in writing. We will then issue a decision on the suspension application without the need for further hearing.”

On 9 May 2013 MASSA filed further and better particulars which amount to eight Grounds for Appeal.

By correspondence dated 14 May 2013 the respondent submits that the appeal should be dismissed. In summary, the respondent contends:

	The further and better particulars have been filed ‘out of time.’ The statutory 21 days for the lodging of appeals expired on 2 May 2013, hence the document provided by MASSA is 7 days ‘out of time.’

Directions from the Commission must be strictly complied with. Failure to do so threatens the authority of the Commission and is contrary to the public interest.
It follows that ‘further and better particulars ‘ should not be considered and the appeal determined on the grounds provided with the original 17 April 2013 notice of appeal. Such grounds are so vague as to be incapable of response. Accordingly the appeal should be dismissed.
In correspondence filed on 15 May 2013 MASSA contends that the 21 days runs from the date of the Full bench hearing (22 April) and the relevant date is therefore 17 April 2013. Further, MASSA contends that a ‘stay’ was granted at the 22 April hearing. This latter contention is incorrect as the extract from the transcript above clearly shows.

Section 71(2A) of the Act reads:

“71.Procedure on appeals 

(2A) At any time before setting a date for a hearing, or before the date of the hearing, the Full Bench may require the appellant to provide, to the Full Bench and the other parties to the appeal, further and better particulars of the grounds for appeal.”
This section does not specify any particular time lines although directions issued by the Commission invariably include dates by which the direction is to be complied with. We make it clear that where such directions are issued, the Commission expects such time lines to be met. Where a party experiences difficulty with meeting a particular requirement, the Commission would expect, as a minimum, a formal application for an extension of time.

In this matter it was our intention that the 21 days ran from the date of the Deputy President’s decision. Indeed the appellant in the hearing stated:

“So it was the intention of my office to formulate proper effective grounds of appeal this week and we would have had that document in its totality for the Commission and indeed the applicant in the original proceedings early next week.”

We are, however, conscious that the transcript was not made available until 14 May and we acknowledge that there is some ambiguity in the manner which the President referred to the “21 days” in the hearing. It was possible that the appellant construed the Presidents’ direction to mean that a further 21 days from the date of hearing (22 April) was allowed for the provision of the material.

Accordingly, we accept the amended Grounds of Appeal filed on 9 May 2013.

The authority for the determination of ‘suspension’ applications is found in the Full Bench decision of RSPCA v Tredinnick. T13678 of 2010, 27/7/2010 Leary P, McAlpine, Deegan CC.

In that matter the Full Bench extensively reviewed the authorities on this subject and concluded that the principles to be satisfied are:

	There must be an arguable case in respect of the appeal; and

The balance of convenience must favour the granting of the stay.
The Full Bench referred to the Hansard record when the Act was relevantly amended, which stated:

“The effect of the proposal is to require argument to justify any suspension. The proposal removes the capacity to lodge frivolous and unrealistic appeals made simply to delay implementation of a commission award or decision.”

The Full Bench also noted that unlike the Commonwealth jurisdiction, the appellant does not require the leave of the Commission to pursue an appeal.

The respondent contends that there is a clear disconnect between the initial grounds filed on 17 April and the ‘further and better particulars’ lodged on 9 May 2013. Further, some of the Grounds are ‘new’ and therefore ‘out of time.’ The remaining grounds “lack a specificity or particularisation which would require further and better particulars on further and better particulars – which is an absurdity.”

The respondent submits that the grounds of appeal as provided do not provide enough substance to further the Appeal application. The Appeal should be dismissed.



In response the appellant states:

“The correspondence from HACSU also has a significant focus on the relationship between the appellant’s original particulars and those more recently provided. The appellant’s case will succeed or fail according to the evidence provided to support the grounds for appeal. Accordingly the Full Bench will determine the value and relevance of that evidence. It is not for the respondent to assume that role.”

We do not conclude that the appeal is frivolous or vexatious. We are satisfied that the subject matter referred in the amended grounds touches on important issues of principle which require determination. Without expressing a view as to the merits of the appellant’s grounds, we are satisfied that an arguable case exists.

In relation to the balance of convenience, we observe that if the suspension is not granted there may be some difficulty in restoring the parties to their original position in the event that the appeal is upheld. We conclude that the balance of convenience favours the grant of the suspension application. However the Directions will provide for the payment of interest in the event that the Deputy President’s decision is confirmed.

For future guidance in relation to appeals we make it clear that the Commission will require the full particulars of the appeal grounds relied upon prior to the expiry of the statutory 21 day time limit. The only exception will be a decision pursuant to s71(2A) which allows for a different time line.

Pursuant to section 71(4A) of the Act, and subject to the following conditions and directions, we suspend the Deputy President’s order pending the determination of the appeal.

Directions
The appellant is to forthwith calculate the amount owed to Mr Norris as at 11 April 2013 in the event that the Deputy President’s order stands. The detail of this calculation is to be provided to the respondent and filed with the Commission. In the event that the Deputy President’s decision and order are confirmed, interest will be payable on this amount at a rate to be determined in the appeal process.
The appellant is to prepare and file 4 copies of the appeal book not later 5pm on Friday, 14 June 2013.
The appellant is to file a written outline of submissions; any witness statements and material relied upon, with copies to the respondent, by 5 pm on Friday, 14 June 2013.
The respondent is to file a written outline of submissions; any witness statements and material relied upon, with copies to the appellant, by 5 pm on Tuesday, 2 July 2013.
A hearing for the purpose of brief oral submissions and the examination of any witnesses, if required, will be listed for Tuesday, 9 July 2013 at 10am.
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