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HOBART, 22 January 2014


Industrial dispute – pro rata long service leave entitlement – continuity of service – absence with leave of the employer – date of termination – offsetting of ex-gratia payment – order issued



DECISION

This matter concerns a reference pursuant to Section 13 of the Long Service Leave Act 1976 (LSL Act) received by the Commission on 10 October 2013.

Mr Mark Pyke (the applicant) seeks a pro rata long service leave (LSL) payment based on his claim that he had completed more than seven years continuous service and his employment was terminated by the respondent for reasons other than serious and wilful misconduct. RD & DL Terry Pty Ltd (the respondent) disputes the claim stating that Mr Pyke has not completed the requisite seven years continuous service.

It is agreed that Mr Pyke commenced employment as a truck driver with the respondent on 2 February 2004.

The respondent at all relevant times conducted a business carting logs for various forestry contractors. It would seem from the evidence that the respondent operated three trucks with three drivers including himself, (Mr Richard Terry) and Mr Pyke.

There is no contest to the contention that, had the requisite continuous service been satisfied, the reason for termination by the employer (redundancy) would satisfy the requirements for a pro rata payment pursuant to s8(3)(d) of the LSL Act. There are however two matters in dispute. They are:

	The status of the period of employment when Mr Pyke worked for Whatley Haulage (Whatley) between 26 January 2007 and 20 May 2007.

The date of termination. The applicant contends 19 June 2011 whereas the respondent submits that 29 April 2011 was the actual date of termination.
The answer to these contested matters will determine whether a pro rata entitlement arises.

Evidence

Prior to the reference to the Commission, WorkSafe Tasmania conducted a comprehensive investigation. Michelle van Lierop, Inspector, gave sworn evidence and the investigation report was tendered into evidence. Exhibit WS1 Tab 2

Sworn evidence was also taken from the following witnesses:

	John Whatley, Proprietor, Whatley Haulage

Mark Pyke, the applicant
Richard Terry, the respondent
Donna Terry, the respondent

There was some inconsistency as to the detail of some of the witness evidence. However, this inconsistency largely relates to differing recollections of detailed events and conversations which occurred up to seven years ago and to that extent is understandable. Despite these inconsistencies, I find no reason to question the credit of any of the witnesses.

Period of Absence: 26 January 2007 to 20 May 2007

At the relevant time the respondent’s principal source of work was from forestry contractor Mr Charlie Wiggins. Tragically Mr Wiggins was killed on Monday 22 January 2007. Consequently this source of work came to an abrupt end.

According to the applicant, he worked for the next two days “to clean up the bush” Exhibit WS1 Tab 2 and the work site was completely shut down on Wednesday 24 January 2007 with the machinery floated and removed from the bush. “All work as we knew it ceased. Mr Terry did not resume any work in this bush from this contract from that week on.” Exhibit WS1 Tab 2

Thursday, 25 January 2007 was taken as a rostered day off (RDO) and was also the day of Mr Wiggins’ funeral. Friday, 26 January 2007 was a public holiday.

Mr Pyke states: Exhibit WS1 Tab 4

I was in contact daily with Mr Terry during this week and he continued to say he didn’t know what we were going to do, he did mention putting me on Annual Leave at this time because he had no work available.  It was common that Mr Terry would put me on Annual Leave and allocate me RDO’s when there was a shutdown, bad weather or protests stopping us from working.  Finding work for 3 Log Trucks is a hard task with no quick solution.  The situation had left Mr Terry with 3 Log Trucks and no working contract.

A solution for the downturn was found when Mr Terry allowed me to temporarily cart for Mr John Whatley from 29/01/2007 – 19/05/2007.  It’s not unusual for people in the industry to help each other out due to slackness of trade.  Mr Terry granted me a leave of absence until such time as Mr Terry wished me to return.  I have supplied a letter from Mr Whatley stating that this was a temporary arrangement and he was fully aware that I was to return to my original position with Mr Terry as soon [as] he wished.  I have also supplied a pay slip from Mr Whatley showing I was paid a casual rate and not that of a permanent employee.  I have also attached two pay slips from RJ & D Terry from before and after this period to show my entitlements (annual leave and RDO’s – which Mrs Terry terms this as “special leave”) were held over for this period and not paid out.  There was no termination or resignation at this time.  I was in contact with Mr Terry up to 3-4 times a week over this period and returned promptly to resume work on the day I was asked.”

Mr Pyke returned to work with the respondent on 21 May 2007.

The respondent’s position is that Mr Pyke made a “self-driven decision to leave our employment.” Exhibit WS1 Tab4 He asserts Mr Pyke was not terminated and his employment was never in jeopardy, although the level of overtime could not be guaranteed.

The respondent said that immediately following the death of Mr Wiggins, business plans were put in place to facilitate ongoing work and manage the cash flow. The respondent stated: Exhibit WS1 Tab4

“Even though we attempted to positively manage the many and varied circumstances ensuring to all that the current circumstances would not affect our current business conditions we are of the understanding that Marks hasty decision was based on him believing that we would not be able to provide him with regular work.  This was false, completely untrue.  In fact it put more pressure on Richard to drive as well as organise and administer the new arrangements.  Mark, continuing in our employment would have been an asset to us not a burden at this time.  We would have much preferred him to stay in our employment and certainly did not encourage or instigate him leaving at this time.  It was Marks decision to leave in January 2007 and this is when he broke his continuous employment with RJ & DL Terry Pty Ltd resulting in his long service leave entitlements to be null and void.

In desperation after months of our other employee and Richard working tiresomely trying to fulfill working commitments, Richard phoned Mark offering him employment.  At this time Mark declined and said that for him to leave his current employer RJ & DL Terry Pty Ltd would need to match that employer’s wage structure.  After more discussions between Richard and Mark; Mark commenced employment with RJ & DL Terry Pty Ltd for a second time on 21/5/2007 with the new pay structure negotiated and documented on payslips.”

It is common ground that Mr Pyke was not paid out his accrued entitlements (annual leave and RDOs) at the time he commenced employment with Whatley. The respondent explained that at the time a large debt was owed by the deceased harvesting contractor, Mr Wiggins, which would take time to resolve through the estate. Accordingly “we documented Mark’s annual and sick leave entitlements as a debt for payment at a later date.” Exhibit WS1 Tab4. When Mr Pyke resumed employment the accumulated entitlements were “added on to his first pay in the second employment ensuring payment was guaranteed and would not be overlooked in the future. These have since been fully paid.”  Exhibit WS1 Tab4


Mr Whatley said he approached Mr Pyke following the death of Mr Wiggins. His evidence is: Transcript p13

“Oh well did you enter into an agreement with Mark?……I contacted Mark and said if he never had work he could come with me until work picked up for you.”

And earlier: Transcript p10 

“And a letter that you signed to say that he was paid at a casual rate and you understood that there was an agreement there that he would return to Mr Terry?……Yes, there was always an agreement that – that Mark went back to Mr Terry when – when the work was available.”

Mr Whatley said that he had assumed that Mr Terry would be short of work and acknowledged that he had not spoken directly with Mr Terry. He agreed, with the benefit of hindsight, he probably should have. When questioned as to the motivation for the approach, Mr Whatley said: Transcript p18 

“So did you help, did you enter into an employment arrangement to help Mark yourself or us?……Well basically it was a – to help you out because of the fact that you never had enough work, and that was my understanding.”

In relation to the circumstances under which Mr Pyke returned to the respondent’s employ, Mr Whatley said: Transcript p21

“PRESIDENT ABEY:   All right.   Mr Whatley, Mr Pyke worked for you for a little over three months, is that correct?

WITNESS:   Yes.

PRESIDENT ABEY:   When that came to an end what were the circumstances, what did – what was said?

WITNESS:   The contractor that had the fatality was sold and someone else bought it.

PRESIDENT ABEY:   Mm.

WITNESS:   And Mark said he was going back to – to Richard he now had the work.

PRESIDENT ABEY:   Okay.   Can you remember the conversation?

WITNESS:   Not really, no, other than the fact that the agreement always was with Mark and myself that he was only casual and when the work come back he would be going back there – and I respected that decision.”

Mr Pyke in his evidence said that so far as he was aware, the only contract the respondent had at the time was with Mr Wiggins.

Further evidence adduced during the hearing and relevant to these events includes the following:

Mr Pyke

“PRESIDENT ABEY:   Now when Mr Whatley approached you it would’ve been during that week, wouldn’t it?

WITNESS:   Yep.

PRESIDENT ABEY:   What did you do then?

WITNESS:   Told Richard.

PRESIDENT ABEY:   Okay.  What did you say to Richard?

WITNESS:   That I was going with Mr Whatley.

PRESIDENT ABEY:   That you were going?

WITNESS:   Yeah, like to he found other work, which he did when Lane Watson bought Charlie’s existing contract and then he had enough work.

PRESIDENT ABEY:   And what did Mr Terry say?

WITNESS:   I can’t remember, but it would’ve made it easier for him to find the work, like but – two trucks instead of three trucks.

PRESIDENT ABEY:   Did he discourage you from going to Mr Whatley?

WITNESS:   No, not that I can remember.

PRESIDENT ABEY:   Towards the end of the period with Mr Whatley you were approached by Mr Terry to return, is that correct?

WITNESS:   Yeah, at the end of it when I returned.

PRESIDENT ABEY:   Were you approached once or more than once?

WITNESS:   Only the once that I can remember.

PRESIDENT ABEY:   And at any stage did you say or did you have a discussion about wage rates and that Mr Terry would need to match the wage rates you were on or anything like that?

WITNESS:   Yes.

PRESIDENT ABEY:   Was there any conversation about the adequacy of the wage rate?

WITNESS:   There was.   When I said that I was coming back to Mr Terry and there was only one issue I had was I wanted to be paid on the correct way to award rate because up unto that it wasn’t.

PRESIDENT ABEY:   So are you putting to me there was only one approach for you to return to work for Mr Terry and you agreed to return to work?

WITNESS:   Yep, when he got the work.

PRESIDENT ABEY:   Well you returned to work on the 19th May 2007, how long prior to that date did Mr Terry approach you?

WITNESS:   Probably a couple of – three weeks.

PRESIDENT ABEY:   Three weeks?

WITNESS:   Yep.

PRESIDENT ABEY:   Why didn’t you return to work straightaway?

WITNESS:   That’s when we had the work.   I went back and wound up where I was and went back on our agreement.” Transcript p60-61


“PRESIDENT ABEY:   Okay.   When you had the discussion with Mr Terry about going to work for Mr Whatley was there any conversation about accrued entitlements?

WITNESS:   No, I don’t think so.  No.

PRESIDENT ABEY:   What was your expectation?

WITNESS:   On my entitlements?

PRESIDENT ABEY:   Yeah, accrued entitlements, annual leave, RDOs?

WITNESS:   ‘Cause I was going back so I would take them then.

PRESIDENT ABEY:   So your evidence is that Mr Terry didn’t say anything about paying out accrued entitlements, is that what you’re saying?

WITNESS:   Yep.

PRESIDENT ABEY:   And you didn’t ask, you just assumed?

WITNESS:   Assumed that when I went back, which I did, the entitlements carried on.” Transcript p62

Mr Terry

“So did you ever grant Mark a leave-of-absence?.......No.  I wouldn’t grant him a leave-of-absence because the simple reason it was so soon after Charlie’s death and decisions had to be made, but they had to be made with those trucks there.  It would be silly for me to grant that leave, out of character.” Transcript p70

“Just to clarify going back, in 2007 Mark left our employment and you didn’t grant a leave-of-absence?.......No, I did not.  I would be, I would be foolish to do that because economically as John Whatley said, the truck sat up in his shed.  It only sat there because he’d never drive it.  A good driver, I’m not denying that.” Transcript p72

“MRS COWLE: Right.  You had sixteen weeks while Mark was on absence leave with Whatleys……..Yes.

Did you ever at this stage try to employ somebody else?.......I looked around.

You looked around……..Yes.

Have you got any evidence of that?.......No.

No……..I wasn’t over-keen on that.  I wanted Mark to come back and drive.

You wanted him to come back?.......Yes, very much so.” Transcript p81


“XXN – MR MILLHOUSE:   Mr Terry, regarding the time in January 2007 after Charlie Wiggins’ death, do you recall that you had a conversation with Mr Pyke in – following Mr Wiggins’ death between then and the next Monday when you commenced with Whatley Haulage?……I do, Whatley – 

In relation to his going to work for Mr Whatley?……I do recall Mark telling me about it but I do recall not agreeing with it ‘cause of – and I said, “We would be right, we would find work.”

So can you recall how the discussion went?……Oh well, I wasn’t in favour of it at all and that’s when I suggested that we’d have – that we would find work, and Mark said that that wouldn’t be enough work, and I said, “Well, we’d have enough work to get us through but probably not the big overtime hours and so forth, but we would kick on just like we normally do, but there would be a job there.”   I would never – I would never allow something like that to happen.

All right.   In that same week do you recall having a discussion with John Whatley regarding Mr Pyke going to work for him?……I never spoke to John Whatley to this day about that matter.

Did you at any time in that week consent or agree to Mr Pyke going to work for Mr Whatley?……No.   I never agreed.”Transcript p91

Conclusion

The relevant sections of the LSL Act are:

“5. Nature of continuous employment
“(1) For the purposes of this Act, employment (whether before or after the commencement of this Act) shall be deemed to be continuous notwithstanding –
…
h) the standing down for a period not exceeding 6 months of an employee on account of slackness of trade, or the termination of employment of an employee who returns to work within a period not exceeding 6 months after the termination of his employment on account of slackness of trade, but only if the return to work by the employee is made within 14 days after –
(i) receiving from the employer an offer of re-employment; or
(ii) the date on which the employer posts to the employee, by registered letter addressed to the employee at his last-known address, a notice to resume work;
…
(j) any other absence of the employee from work by leave of the employer”

I am satisfied that the respondent did not terminate or stand-down Mr Pyke. It is therefore unnecessary to consider sub section (h) any further.

It follows that the issue for consideration is whether the period of employment with Whatley was with the “leave of the employer.”

Mr Terry’s evidence is that he did not grant leave of absence. I accept that Mr Terry in all likelihood did not specifically state to Mr Pyke that he was granted leave of absence. However, to assess whether the period of absence was “with the leave of the employer” it is necessary to consider all the evidence and circumstances surrounding this period of employment. I conclude that the following aspects are relevant for this consideration:

	The assumption made by both Mr Pyke and Mr Whatley that the respondent would be short of work following the untimely death of Mr Wiggins was a reasonable one based on their knowledge of the industry. It is however possible that this was an incorrect or misguided conclusion and there is no doubt that a more fulsome conversation involving all concerned would have been helpful.

I am satisfied that both Mr Pyke and Mr Whatley clearly understood that Mr Pyke would return to work with the respondent when work was available.
I am satisfied that Mr Pyke did not resign. It would seem unlikely that Mr Pyke would give up a full-time ‘permanent’ position with the respondent at such short notice to take a casual role with Mr Whatley, if he did not intend to return to the respondent when opportunity offered.
	Accumulated leave entitlements were not paid out as would ordinarily happen in the case of a resignation. The evidence points to a tacit understanding between the parties that the entitlements would be held over and reinstated when Mr Pyke returned to work with the respondent. In any event, accrued sick leave would simply be forfeited if there was a resignation, yet the 77.9 hours credit at the time Mr Pyke went to Mr Whatley was clearly reinstated when he rejoined the respondent.
The assertion that the accrued entitlements were not paid out at the time for reasons of cash flow is not persuasive. Whilst I readily accept that the respondent had a cash flow issue at the time, the accrued entitlements were relatively modest (approx. 35 hours) and would have had to be met immediately if Mr Pyke had proceeded on leave, which was clearly an industry practice in adverse trading circumstances.
I accept that whilst Mr Terry did not ‘encourage’ Mr Pyke to go to Mr Whatley, the evidence suggests that he did not actively seek to prevent or make this difficult. For example, under the relevant award, the respondent could have insisted on up to four weeks’ notice or alternatively, the forfeiture of up to an equivalent amount in wages owed.
	Whilst Mr Terry said he ‘looked around’ to find a replacement driver, it does not appear that this search was undertaken with great vigor. There is no doubt on the evidence that Mr Terry was anxious for Mr Pyke to return to his employ.
It would appear that Mr Pyke actively sought work for the respondent during the period he worked with Mr Whatley.
It is not clear from the evidence whether Mr Pyke was approached more than once by Mr Terry with an offer of work. In acknowledging that this may have occurred I am satisfied that Mr Pyke did return promptly when an offer was made which was broadly similar to the circumstances applying prior to his departure to work with Mr Whatley.
Taking into account the above I am satisfied on balance that the period of employment with Mr Whatley was with the ‘leave of the employer’ within the meaning of section 5(1)(j) of the LSL Act. Accordingly this period does not break the continuity of employment but does not count as part of his period of employment.

Date of Termination

The applicant submits that his employment was terminated by the respondent with effect from 19 June 2011. The respondent’s position is that Mr Pyke’s employment came to an end on 29 April 2011, but at Mr Pyke’s request he continued to be paid accumulated leave entitlements on a weekly basis rather than as a lump sum payout.

By letter dated 4 April 2011 Gunns Limited advised contractors that “the Triabunna Mill will be closed for at least an eight week period……A date for the recommencement of deliveries has yet to be confirmed. Contractors will be informed of the recommencement date when information is available.” Exhibit WS1 Tab 3

On 5 April 2011 Gunns again wrote to contractors in the following terms: Exhibit WS1 Tab 3
	

“Further to our notice to Contractors on 4 April 2011, as a result of a major down turn in business activity due to circumstances and the company’s control, we hereby advise of a reduction of your base quota to zero effective 1 May 2011.

We request that all harvesting and cartage operations are to cease on Friday 8 April 2011. All restoration works must be completed in accordance with the Forest Practices Plan requirement for your operation.  Prior to shifting any equipment please contact your company forester to arrange coupe clearance.

We will use best endeavours to increase base quota as soon as possible once we understand the impacts of future market demand.”


Mr Pyke’s statement relevantly reads: Exhibit WS1 Tab2 

The Gunns Triabunna Chip Mill closed for an 8 week shutdown (shutdowns were not unusual in this industry) on the 08/04/2011 (see attached letter from Gunns to Contractor, Mr D Iles). I carted sawlogs for the first two days of the first week of shutdown with the remaining three allocated as RDO’s.  The next week I carted sawlogs again for the first two days and was again allocated RDO’s for the next two days, Friday was the Good Friday Public Holiday.  The third week was the Easter Monday Holiday and the rest of the week allocated RDO’s. Then from the fourth week I was required by Mr Terry to take Annual Leave.  My RDO’s (special leave on some pay slips) and Annual Leave was not available to be taken on a regular basis or rostered system but used when my employer saw fit, for shutdowns, protests and bad weather.  At times my RDO’s numbered as high as 94 hours and Annual Leave would accumulate over 4 weeks (see pay slip attached).

The original shutdown (08/04/2011 – 03/06/2011) was just that, an 8 week shutdown and at that stage there was no talk of Gunns selling or the possibility of it not re-opening.  Everyone was positive, including Mr Terry, that the Mill would re-open.  The Mill continued to take waste from sawmills through this period and was still operating to some extent.  Even when the Mill didn’t re-open for pulp log deliveries after the shutdown, Mr Terry still remained positive.  The Mill wasn’t actually sold until 13/07/2011 almost a month after my termination.

The last part of my employment was not taken as Annual Leave to drag out my time for Long Service Leave.  Annual Leave was taken at the request of my Employer to actually allow him to continue my employment in the same practice that he had used previously.  I was waiting ready to return to work at his request when the Chip Mill re-opened.

During my work period with Mr & Mrs Terry, there was never any attempt to terminate a reliable, long term employee amidst a shutdown when they had sufficient entitlements to carry them through as had been the case on previous occasions.

Given that the industry knew the Mill shutdown would be for at least 8 weeks, I continued to remain as an employee on annual leave (see attached pay slip detailing the fact that I was still accumulating RDO’s, sick leave and annual leave).  I was subsequently advised by Mr Terry that he could no longer keep me on and that I would be terminated as of the 19/06/2011 as evidenced by the attached Employment Separation Certificate that states the reason for termination was “used all entitlements”.”

The statement of the respondent reads: Exhibit WS1 Tab 4

“Our business was forced to close abruptly when Gunn’s Triabunna closed the gates in early April 2011 providing us with 4 days’ notice. This came as a surprise to all. All employees knew that termination was unavoidable but exactly when was uncertain. Richard managed to secure loads of sawlogs to St Helens to prolong the inevitable with the last load being carted on 20/4/2011.

Mark finished the week on RDO’s and leave entitlements and submitted the same for the next week ending 29/4/2011. Richard had managed to secure himself work with another employer but as always thought of others before himself and offered to Mark instead. Mark took up this employment. No more time sheets were submitted by Mark from this time as he commenced employment elsewhere. At this time I asked Mark how he would like his final entitlements paid – lump sum or weekly. He requested them to be paid weekly for his convenience only. We also at the conclusion paid an additional $1000 as a golden handshake to acknowledge our appreciation of his employment with RJ & DL Terry Pty Ltd.”

It is common ground that during May and June 2011 Mr Pyke was working on a casual basis for at least one other employer and was at the same time being paid accumulated leave entitlements on a weekly basis by the respondent.

It would appear from the relevant pay records, that annual leave, sick leave and RDOs continued to accrue in the post 29 April 2011 period. Transcript p120

The following extracts from the evidence adduced during the hearing are relevant to this issue:

Mr Pyke

Right, no worries.   So – but I’m saying I – but coming back from St Helens and we did our last load what was the conversation – what was our conversations?……The conversation was that I was going on entitlements to the chip mill, sorted what they was doing, and you was quite positive that the chip mill would go back to work after our eight week shutdown. Transcript p 32


You’ve also stated you took annual leave by our request to allow – to continue our employment upon Gunns’ reopening.   Were you given – were given the choice to having entitlements paid to you in a lump sum – or were you given entitlements – were you given the choice to having your entitlements paid in one lump sum or weekly?……Weekly ‘til the chip mill reopened.

So you were given that choice?……Yep.

Right.  You were given that choice.

PRESIDENT ABEY:   Now just so we understand it, you were given the choice between your entitlements being paid up in full or in a weekly or were you only given one choice?

WITNESS:   I was given the choice to go on weekly –

PRESIDENT ABEY:   Yeah.

WITNESS:   - ‘til the chip mill reopened, ‘cause it was only on a shutdown, an eight week shutdown. Transcript p50 -51

“Did Donna offer you entitlements to be paid in full or a lump sum or weekly?……I spoke to you, not Donna, so no.

So Donna’s never asked you that?……No.

Never ever, ever?……No.” Transcript p51


“MR TERRY (Resuming):   You’ve also stated that you continued to remain an employee on annual leave when subsequently was advised that you would be terminated on the 19/6/2011, what did I tell you you would – when did I tell you you would be terminated?……Probably a week before my entitlements run out.

It says – it says in your statement that you were terminated on the 19th of the sixth?……Yeah.

PRESIDENT ABEY:   It says that:

I would be terminated on the 19th of the sixth.

But it doesn’t say ‘I was terminated on the 19th of the sixth, I would be terminated’, which could be – could be told that day or a week before or two weeks before.

MR TERRY (Resuming):   What did I actually say to you?……That I’d run out of entitlements and you couldn’t afford to keep me on any longer.” Transcript p52-53



PRESIDENT ABEY:   That was subsequent to the event.   The separation certificate wasn’t signed until whatever –

MR TERRY:   October.

PRESIDENT ABEY:   October.   But your evidence is, and I just – I don’t think we need to labour the point, your evidence was that approximately a week before the 19th June Mr Terry said that he could no longer afford to keep you on the books, your entitlements were about to run out and you would be terminated on the 19th June.   Now is that accurate or not accurate?

WITNESS:   Yep, that’s accurate around employment, notified me a week before my entitlements ran out. Transcript p55

Mr Richard Terry

“In the letter that was received on the 5th for us and other contractors received from Gunn’s it said that all operations were to now cease, that’s in---…….Do you mean ceased as in pack up and go home?

Yes……..Yes.

And that was your belief on the 5th of April that that letter that us as contractors received, which there’s a copy in here of the same letter that was sent to Dennis Iles, it said that it was, the operations were to cease, clean up, move out.  What did you think at that stage that letter meant?.......I was very concerned at the time and I believe that was the finish, because it was a letter to all contractors to be removed from bushes, and I did speak to some of my contractors and that was their belief too.  Because they had to do restoration and leave.

And that’s not normal procedure?.......No.” Transcript p71


“No.  The company had made a decision that the business, their business was ceasing operation?.......Oh I don’t really know what Gunn’s decisions were, but in – we had made the decision from the information we got.  Gunn’s were playing games with everyone.

So did you start to advertise gear for sale in the anticipation that that would, that Gunn’s would not be reopening?.......Yes.” Transcript p72


“Okay.  So therefore, you never at any stage said to Mark that you would be terminating him on the 19th of June 2011?.......No.” Transcript p73


MRS COWLE:   (Resuming):   How was Mark’s termination given?……Verbally from me.

Verbally, when?……Coming down the east coast which I said to Mark, “This will be our last load, you’ll have to go and see Donna about your “ – well, I wouldn’t have put it as bluntly as that, but, “Perhaps you should see Donna about how you would like your entitlements paid”.” Transcript p87


“And you said, “This is our – this will be our last load”?……We might have stopped – we might have – we probably stopped at a shop and had a coffee.

And you said, “This was our last – this will be our last load”?……I said, “This is probably our last load, Mark.”

So do you – would you say that that is a termination statement?……It was the start of it.

It was the start of it, okay?        I would say when I suggested Mark spoke to Donna about his entitlements, that was a termination.

Okay.  So that truck went - ?……It probably wasn’t done correctly.

Right?……But I’ve never done it before.

Did you agree that the truck went back home to Mark’s house after that last load of sawlogs?……Yeah, I think so, yes.” Transcript p88


“Did you ring Mark and ask him to sign for and collect a spare part from Elphinstone Engineering sometime after the alleged termination date?……I may have.” Transcript p89



PRESIDENT ABEY:      The question I ask is it’s one thing to say to someone that, “Things aren’t looking too bright and you know, it’s likely that your employment with us will come to an end,” that’s one thing.   It’s another thing to say, “Your employment is terminated effective from the 21st of April,” and I’m trying to work out in which category this one fell.

WITNESS:   It would have fallen in that it was – I would have said this – I remember saying, “This was the last load we would probably do, Mark, and if you could go and see Donna about your entitlements.”   That probably wasn’t handled that well, but – well, I’m not really – 

PRESIDENT ABEY:   No, no, that’s all right.

WITNESS:   I don’t talk of it very often.

PRESIDENT ABEY:   No, no.   Now, in that period between April and June 2011, it’s clear from the evidence that you were concerned about the future.   Is that fair comment?

WITNESS:   Yeah.

PRESIDENT ABEY:   And you said you started advertising equipment.   Is that for sale?

WITNESS:   I think it was – we put some on the internet, didn’t we?

MRS TERRY:   Mm.

WITNESS:   Yeah.” Transcript p95-96

Mrs Donna Terry

“So as far as my conversation with Mark, it was only at the front door when I asked that one question, “Do you want it paid lump sum or weekly”, and that was when I knew he was moving on and he had – was going to Trent’s job  and Richard had given it to him.” Transcript p107

There are two further documents relevant to this consideration. 

The first is a Centrelink Employment Separation Certificate. Exhibit WS1 Tab 6 This records that employment ceased on 19 June 2011 for reason of “shortage of work”.  An additional notation reads:

“Used all leave entitlements while waiting on outcome of future work – Self served.”

The respondent explained that the Separation Certificate was unnecessary and only provided on the insistence of Mr Pyke. The date of termination was shown as 19 June on the advice of Centrelink and was only relevant for the purpose of assessing eligibility for Centrelink entitlements.

The second document is a letter from the respondent to Forestworks dated 9 December 2011. The letter reads in part: Exhibit WS1 Tab 6

“Mark Pyke was employed by RJ & DL Terry Pty Ltd until 19th June 2011 when his position became redundant.”

The respondent explained that the correspondence and the Separation Certificate related to Mr Pyke’s application under the Tasmanian Transitional Support Fund. The 19 June termination date was used on the advice of Forestworks’ staff to ensure that both documents aligned.

The respondent submitted that these documents did not in any way alter the reality that Mr Pyke’s employment ceased on 29 April 2011.

Conclusion

This has been a difficult issue to determine. I have no doubt Mr Terry became gravely concerned as to the future following receipt of the Gunns correspondence dated 5 April 2011. Yet that same correspondence reads:

“We will use our best endeavours to increase base quota as soon as possible once we understand the impacts of future market demand.”

This comment is consistent with a temporary shutdown, not the permanent closure of the Triabunna Mill.

The finish date of 29 April 2011 as contended by the respondent appears to be based on the date of the last time sheet submitted by Mr Pyke. The evidence of Mr Terry refers to the likelihood “that this will be our last load” and that this was the “start of” a termination process. However there is no evidence that the respondent categorically told Mr Pyke that his employment would end on 29 April 2011. I also note that the award requires the giving of four weeks’ notice.

Given the conflict in the evidence I am unable to determine whether Mr Pyke was given a choice between the payout of accrued entitlements as a lump sum or payment on a weekly basis, or whether the latter was the only proposal. There is however some evidence which tends to support the weekly payment option. Viz:

	This would be consistent with the industry practice in times of shutdowns and other work interruptions.
Mr Pyke continued to park the truck at his home for a period.

He collected a spare part for the truck during this period.
Leave continued to accumulate during this period.
It is acknowledged that Mr Pyke was working on a casual basis during this period in a position arranged by Mr Terry. This in itself is not evidence of a termination, as there is no legal barrier to an individual working elsewhere during a period of leave.

Mr Terry denies that he terminated Mr Pyke with effect from 19 June 2011. Again, there is a conflict in the evidence. However what can be said about 19 June 2011 is that it was the last day on which a payment was made to Mr Pyke, and it was the termination date referred to in the CentreLink Separation Certificate and the correspondence from the respondent to Forestworks. I acknowledge there are plausible explanations about these latter two documents.

On balance I find, not without some hesitation, that the termination of Mr Pyke took effect from 19 June 2011 for reason of redundancy.

Decision and Order

Based on the above findings Mr Pyke was employed for a total of 7.06092 years. He therefore qualifies for a pro rata LSL entitlement calculated by Worksafe Tasmania as $3888.06.

There is one further matter. Mr Pyke was paid an ex gratia payment (golden handshake) of $1000 on termination. The general rule is that ex gratia payments cannot be offset against statutory entitlements unless they are identified as being for the same purpose. I am satisfied that this payment falls into this category, ie a payment made in recognition of past service. Accordingly I determine that the amount of $1000 be deducted from the amount owed to the applicant.

Pursuant to section 13(3) of the Long Service Leave Act 1976 I hereby order that RJ & DL Terry Pty Ltd pay to Mark Pyke an amount of two thousand eight hundred and eighty eight dollars ($2888) within twenty eight days of the date of this decision.

The file is now closed.
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