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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s29 application for hearing of an industrial dispute





Australian Nursing and Midwifery Federation (Tasmania Branch) 
(Previously known as Australian Nursing Federation, Tasmania Branch)
(T14097 of 2013)

and

Minister administering the State Service Act 2000/Department of Health and Human Services



PRESIDENT T J ABEY

HOBART, 9 April 2014



Industrial dispute – child and family health home visitor nurses – classification review – principles for award construction – mutuality of intention – applicant entitled to be heard on the merits - classification descriptors – application of descriptors - best fit - - order issued



DECISION


On 19 August 2013 the Australian Nursing and Midwifery Federation (Tasmanian Branch) (the applicant) applied to the President, pursuant to s.29(1) of the Industrial Relations Act 1984 (the Act) for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State Service Act 2000 (MASSA) (Department of Health and Human Services) (DHHS) (the respondent). 

In this matter the applicant and the Minister disagree over the appropriate grading to apply to registered nurses employed by the DHHS as Child and Family Health Nurses – Home Visitor (C&FH Home Visitor Nurses).

There are currently 11 C&FH Home Visitor Nurses employed in the cu@home program affected by this dispute.

The respondent has determined that the classification grading for all C&FH Home Visitor Nurses is Grade 3 (G3) or Grade 4 (G4). The C&FH Home Visitor Nurses sought a review in support of a Grade 5 (G5) classification of their role. As the parties have been unable to resolve the issue in accordance with the Translation Review Guidelines, the matter has been referred to the Commission for determination.

The application has been the subject of proceedings in the Commission on 6 November 2013, 3 December 2013, and 13 February 2014. Final written submissions from the applicant were filed on 13 March 2014.

The relevant industrial instruments are:

	Nurses and Midwives Heads of Agreement 2010 (HoA)

Schedule 7 of HoA – Classification Standards (Schedule 7)
Schedule 8 of HoA –Translation, Classification to the Nurses and Midwives Career Structure and Review (Review process)
Schedule 9 of HoA Arrangements for Nurses Working in Community Settings (Schedule 9)
DHHS Publication Registered Nurse/Midwife Translation Classification Review Guideline (Review Guideline)
Evidence 

Sworn evidence was taken from the following witnesses:

	Neroli Ellis, Branch Secretary of the ANMF since 2001

Jane Grose, Child Health Nurse with the cu@home program since 2010
Tamara Jane Palmer, Child Health Nurse with the cu@home program since 2012
	Kim Gabriel, Assistant Director of Nursing – Policy and Practice in the Office of the Chief Nurse and Midwifery Officer, since 2010
	Raylene Cox, Manager Child Health and Parenting Services, South, since 2011


The Program

The cu@home program is a structured home visiting program specifically for first time young parents. The program commences in the third trimester and is available to young parents where:

	The mother is aged between 15-19 years

First baby
The mother is socially isolated and/or
The mother has risk factors e.g. unsupported, low socio economic status
Potential clients are referred to the program by other service providers at any stage prior to 38 weeks gestation. Referrals are assessed as to eligibility and if accepted, clients enter the program for a two year period. The program involves 38 home visits by the nurse over the two year period, with frequency of visits diminishing over the duration of the program. i.e. from weekly initially, to two monthly in the latter stages.

The nurses work largely autonomously and manage their own workload. Peer support is provided through fortnightly case review meetings and one to one supervisory meetings with the Nurse Unit Manager (NUM) on a monthly basis. The nurse is able to confer with the NUM and/or colleagues at any time on a needs basis.

Preliminary Application

The respondent advanced what was initially described as a threshold issue. The thrust of this application is that the HoA specifically provides that Community Mental Health and Child and Family Health Nurses are to be classified at G3/4, not G5 as contended in this application. Mr Sales submitted that the outcome of this application had implications for other groups of community nurses who were similarly seeking reviews of G3/4 determinations, and hence the need for a decision on this broad issue of principle.

Later Mr Sales clarified the respondent’s position by stating that:

“we have no intention of stopping any nurse from seeking a review in this forum or otherwise…. However we do seek a very clear direction from the Commission that will put both parties back on the same page as to what are the boundaries of grade 5 at least for the life of this agreement or until such time as it is changed through proper process.” Transcript p176

And further:

“We seek a direction to the parties from the Commission that when determining correct classifications in these matters, positions (however titled and wherever based) need to meet the threshold of fulfilling the agreed function of that classification.” Respondents submissions para 1.3

The applicant opposes the preliminary application sought by the respondent submitting that whilst it was open to the Commission as presently constituted to express an approach to determining matters subject to this dispute, “it would be unfair and contrary to the public interest to make any binding ruling that would have the effect of denying employees covered by the HOA an opportunity to challenge the respondent’s unilateral grading decision.” Applicants final submissions para C.3.6

The contentions of the parties are summarised below.

For the respondent

The core functions are outlined in the HoA. In the case of G5, the function is Clinical Coordinator or Clinical Nurse Specialist (CNS). Frontline nursing positions whose primary function is to provide direct patient/client care on a day to day basis are appropriately classified at G3 or G4.

The HoA introduced a new 9 grade career structure with descriptors (written in consultation and agreement with the ANMF) for each of the nine grades. Unlike the generic descriptors found in other State Service Awards, the HoA descriptors were based on one specific workgroup; the nursing and midwifery workforce across the Tasmanian Public Sector.

The descriptors applicable to G4 make reference to the provision of clinical care to a client group with “diverse and complex care requirements.” Further the “work requires the application of well- developed general and/or specialist nursing/midwifery knowledge and skills to provide effective practical solutions.” This sits comfortably with the role of C&FH Home Visitor Nurses.

Clause 5.2.6 of the HoA states in relation to G5 that “access to this grade is through appointment/promotion and is only available for those nurses in management and equivalent like roles.” This, the respondent contends, is the first level of management styled as Clinical Coordinator and is not applicable to C&FH Home Visitor Nurses.

The CNS, which was a late addition to G5, share many of the same features as that of Clinical Coordinator, notably an expert nurse, typically in a stand-alone position and functions as a clinical lead for their clinical specialty.

T13915 of 2012 T13915 of 2012 ANF v MASSA(DHHS) 13/11/2012 concerned arrangements for community nurses (the ‘status quo’ dispute). In this matter the ANMF sought orders the effect of which was to maintain the status quo for community nursing entry points which had hitherto applied under the classification structure of the Award. The dispute was specific to nurses in the community, including Child Health Nurses. Significantly, at no point did the ANMF contend that these positions should be at G5. The argument was centred on entry points within G3 and G4. In that decision Abey P found that there was no agreement as to the maintenance of the status quo, but directed the parties to recommence discussions on the issue of community entry points, as contemplated in the HoA (clause 5.2.6).

An ANMF Discussion Paper dated February 2013 identified Grade 5 as a “Discrete promotable, entry level for Specialist Community Nurses….” and further, “a minimum of one (1) FTE grade 5 shall lead the community health teams.” This, the respondent contends is a description of a single person leading a team, which is difficult to reconcile with all cu@home nurses being classified at G5.

The outcome of all previous discussions pertaining to community entry points is found in Schedule 9 and, the respondent argues, is the current agreed position. Schedule 9 resulted in significant changes including the ability to directly advertise at G4. There is however, no mention of G5.

On 3 December 2013 the Nurses and Midwives (Tasmanian State Service) Interim Agreement 2013 (2013 Agreement) was registered Nurses and Midwives (Tasmanian State Service) Interim Agreement 2013 – T14119 of 2013.This agreement maintains the status quo of the 2010 structure, including the career structure, classification structure and Schedule 9.

In a precursor to the negotiation of this Agreement, the ANMF lodged a Log of Claims, which included, inter alia, that “As a minimum …. Family Child Health nurses to be classified as grade 5.” Exhibit R5 This, the respondent contends, is evidence of an aspirational position which did not translate into reality in the 2013 Agreement. Significantly the 2013 Agreement contains a commitment to commence negotiations on a range of matters including:

	Review Grade 3/4 and Grade 4 skill mix
	Review of Community and Mental Health Nurses in relation to assessment tool and entry point

The primary function is direct patient care rather than developing the particular nursing specialty and being a specialist resource to other nurses. They are invited to contribute to the development of the program but this is expected of all nurses. Whilst the nurses’ self-manage elements of their own case load they do not coordinate the flow of patients across the program, and hence are not Clinical Coordinators.

To grant the application would lead to unintended loosening of G5 and leave the original intent of G5 as an introductory management role as unworkable.

For the Applicant

There is no agreement with, or acceptance by, the ANMF that the HoA limits Child and Family Health Nurses to Grades 3 or 4. This much is clear from the unchallenged evidence of Ms Ellis. Transcript p27-29

It is agreed that the career structure provides for a single career spine noting that clause 5.2.2 of the HoA states “The new structure is designed to create a professional career pathway from novice to expert…” and further, the career pathway is equally available to clinical nurses as it is for nurse managers. This submission is reinforced by the draft Review – Career Pathway/Entry Points in Community Nursing Settings (draft review) which illustrates an intention that clinical nursing be classified from G3 to G8 based on the descriptors or the initial wage point to wage point translation Exhibit A1 Att 1 p6. This document identifies Grade 5/6 as applying to an ‘Advanced Specialist’.

Whilst the ANMF supported much of the content of this document it was ultimately rejected primarily because the recommendations were limited to how new graduates would be integrated into G3 Transcript p35.

A number of community clinical nurses have already translated to G5, such as Mental Health. 

The respondent’s contention that the descriptors are ‘prescriptive’ is rejected; rather, the descriptors are in fact descriptive and non-specific. The preamble to Schedule 7 refers to the “agreed generic characteristics expected of positions at each grade…” This view is supported by the following extracts from Schedule 7:

“The Classifications Standards define the nine Grades in the Career Structure in terms, of duties, responsibilities and qualifications. The standards are theme based, and reflect a cross section of nursing and midwifery positions across the various settings in the DHHS.

Where a position meets some of the elements of one Grade and some of another, it needs to be determined which of the classification descriptors are foremost in terms of frequency/proportion of duties and responsibilities”

The evidence supports the primary submission of the applicant that the appropriate grading of nurses and midwives is to be in accordance with the generic descriptors in Schedule 7.

The applicant has always maintained a direct and public position that registered nurses working in community sectors should be classified at a higher grade than comparable nursing positions in acute settings. This is consistent with the classification structure and pay scales for nurses in awards and agreements applying in the past.

Schedule 9 simply puts in place interim arrangements to apply to G3 and G4 registered nurses working in community sectors. Nothing in the schedule even remotely suggests that Family and Child Health Nurses shall be denied the opportunity to have their classification reviewed and assessed against the descriptors. nurses should not be included or excluded from a Grade simply due to owning a particular job title.

There is nothing before the Commission to assist in establishing the “general intention of the parties who wrote those descriptors” other than the descriptors themselves which are set out in the HoA.

The respondent is seeking a ruling or direction on issues that although may be related to the dispute, are beyond the scope of matters before the Commission.

The assertions of the respondent are disputed by the applicant. There is insufficient material and/or evidence before the Commission in these proceedings which would allow a proper consideration of issues which may affect a significant part of the nursing and midwifery workforce.

Conclusion

Preliminary arguments are usually advanced in circumstances whereby a jurisdictional question arises. This is not the case in this matter as there is no doubt that the Commission has the jurisdiction to hear and determine the matter. It follows therefore, that unless compelling circumstances to the contrary are demonstrated, an applicant has the right to pursue their application to conclusion.

In this matter the respondent appears to accept this general principle by stating “we have no intention of stopping a nurse from seeking a review in this forum.” Nonetheless the respondent does seek “a very clear direction from the Commission that will put both parties back on the same page as to what are the boundaries of Grade 5…”. It is also clear that the respondent has in mind applications from other nursing groups which may follow, rather than limiting their position to the Child and Family Health –Home Visitor group currently before the Commission. 

There is no doubt that the parties are in dispute as to the approach to be taken in applying the descriptors. In such circumstances, the settled law in relation to the interpretation of awards comes into play. The relevant authorities are summarised in the ‘status quo’ decision, T13915 of 2012 ANF v MASSA(DHHS)13/11/2012 which includes the following:

“Further, it is not appropriate when undertaking that task, to look at evidence of prior negotiations or surrounding circumstances to contradict the language used by the parties. If the words used are susceptible to more than one meaning , only then will objective evidence of background facts be relevant to the interpretation of an award, to the extent it shows mutuality of intention.(AMWU v QANTAS Airways Ltd (2001) 106 IR307 at (21) and (31)). The subjective evidence of a party’s own intentions is not admissible. (Harbour City Real Estate Pty Ltd  v Cargill (no 3) (2009) 186 IR 260 at (61)-(62) (McKerracherJ)).”

The key issue is ‘mutuality of intention’, an element notably absent from the parties’ stated positions but which might potentially be found in the HoA and Appendices, which are, by definition, agreed documents.

There is some force in the respondent’s contention, particularly the reference to Grade 5 in clause 5.2.6 of Appendix A which states:

“…….access to this grade is through appointment/promotion and is only available for those nurses in management and equivalent like roles.”

However this in turn begs the question; what is meant by the expression “equivalent like roles”?

The respondent relies on Schedule 9 T14093 of 2013 Variation of the Nurses and Midwives Heads of Agreement 2010 - 9/8/2013
	 as the definitive document bringing together all previous work in relation to entry points for community nurses. This, the respondent rightly contends, only makes reference to grades 3 and 4. Again on its face, this submission has force. However it is not supported by the words used in the document. The preamble reads:

“a) The following interim arrangement is to apply to Grade 3/4 registered nurses working in community settings.”

The Schedule is simply silent in relation to nurses who are or may be classified at a level higher than Grade 4. With the benefit of hindsight, a clarifying statement from the parties at the time of registration might have been helpful. Notwithstanding, the evidence is clear that there are nurses currently engaged in community settings at levels higher than grade 4 and hence the implied contention from the respondent that grade 4 equates to a ‘cap’ cannot be sustained.

I would observe that the term ‘entry point’ potentially might lead to confusion or misunderstanding. The term in itself suggests entry from outside, either as a graduate or from an external health provider. Indeed much of the evidence and discussion in the ‘status quo’ dispute, the subsequent Reference Group consideration and the development of Schedule 9 focused on these areas. This should not in my view preclude a proper consideration of how the new career structure should apply to other groups or individuals.

The respondent contends that the descriptors can be contrasted with those applicable in the wider State Service in that they are prescriptive and are limited to the nursing workforce. Whilst the latter point is true, I prefer the applicant’s contention that the descriptors are “descriptive and non-specific.” Indeed the DHHS publication Registered Nurse/Midwife Translation Classification Review Guideline states:

“For each of the nine grades classification descriptors have been used to categorise the wide range of nursing and midwifery roles across the State into distinct work value levels, which then determine the appropriate classification for the duties assigned to employees. The classification standards are broad in scope to ensure that all nursing roles are able to be represented.”

In all the circumstances I decline to issue the ‘direction’ sought by the respondent and determine that the applicant group of nurses are entitled to have their role objectively assessed against the descriptors, a consideration I now turn to.

Classification Review

The internal review process culminated in a document titled Nurses and Midwives Translation Classification Review Assessment Form which was signed by the Delegate on 17 July 2013. The employees subject to the review were advised of the outcome (G3/4) by letter dated 24 July 2013. Attached to this Form is the relevant Statement of Duties (SoD) dated September 2006, the Application for Reclassification, a commentary completed by the Manager, and a commentary completed by the Director of Nursing.

So far as is practical, this analysis will focus on the areas in contention, as identified in the assessment and the evidence.

The SoD

The DHHS Guideline document states in relation to a SoD:

	“The Statement of Duties (SoD) is the principal document to be assessed in the classification review process. Additional information may be provided by the employee, or requested by the review team, to clarify and interpret the wording of the SoD.
The SoD should reflect the employee’s position as at 30 August 2012.
Where a new or updated SoD is required, the SoD should reflect the role and function of the position.”
In this matter the status of the SoD presents a confusing picture. The SoD, dated September 2006, pre-dates the commencement of the cu@home program.


The application for review answers ‘no’ to the question “Does your SoD reasonably reflect your current substantive duties?”

The commentary in the Manager’s report includes:

“It is the opinion of the Managers reviewing the current SoD for Child and Family health Nurse – Home Visitors accurately reflects the role, duties and responsibilities of CFHNs employed in the cu@home program.

The applicants have provided in more detail the extent and breadth of their role and are to be commended for the thought and diligence given to this application however the current SoD reflects the duties, roles and responsibilities undertaken by Child and Family Health Nurses as at 30 August, 2012. There have been no requests to review the current SoD prior to the submission application for reclassification to Grade 5…

While the Statement of Duties is a ‘snapshot’ of the position, the duties currently undertaken have been described in more detail in this application to present the extent of expertise and specialist knowledge and skills required of the Family and Child Health Nurse home visitor and the complexity of the work undertaken.”

The final assessment notes that the SoD is disputed but does not enlarge. In the final decision the Review Panel notes that it has “reviewed the Statement of Duties and accompanying documentation and considered the Assessor’ rational and recommendation.”

In my view the above does not present an entirely satisfactory position. The applicant group clearly disputes the SoD. The Manager review maintains the 2006 SoD is an accurate reflection of the role yet appears to accept the broader outline of the role as described in the application.

Regrettably there does not appear to be a process whereby disputes of the above nature can be properly resolved ahead of the final determination. 

Focus and Context

In finding that the G3/4 descriptors provides the ‘best fit’, the review concluded:

“Occupants do not coordinate the flow of patient/client care delivery across a nursing team, lead case management or provide leadership regarding the design, development and operation of professional nursing activities. They may instigate but do not lead, nor are they expected to lead, case management in particular. Where clients have complex needs the direction for care comes from the multi-disciplinary Case Review process and supervisor.”

And in the ‘Summary of Assessment’:

“The CFHN-Home Visitors work alongside clients for over 2 years and during this time they facilitate access to other services required by the family. However they are not usually required to lead case management of clients with complex needs, nor are they required to lead service development, provide leadership in professional activities, or assist with the planning and management of staff and resources.”

From the evidence I am satisfied that the clients have complex and multi layered needs. This does not appear to be contested by the respondent. I turn now to the issue of ‘case management’.

Ms Grose described the role of the Home Visitor Nurse and the problems typically encountered. Transcript p56/57

Her evidence is: Transcript p57/58

“And would you, would you say that that’s part of your responsibility, to establishment a case management profile……Absolutely, I mean we’re in there, I mean 50 times, you know, if we don’t do that, what are we there for?

But, is it the case that’s nursing manager would advise you how to manage a particular client?……A lot of the management occurs with young people, when you’re in their home and I’m there by myself.  The nurses visit by themselves.  We are negotiating our way through with them there and then in the situation.  We don’t have someone else there with us.  Afterwards, after complete a home visit, the nurses will often talk each other, we support each other and we’re encouraged to do that and we do have a case review session twice a month where we can take it deeper for us to try strategies and see how they work and then go from there.

What does that mean in terms of the resources available to the program?  Is it the case that you have to make decisions around prioritising the, the care and the plan?……Yes, due to the vulnerabilities of our clients I may or the nurses may have decided what they would like to do for that day but we need to respond to our client needs as well.  So, flexibility with our resources is crucially important.  As far as practical resources are concerned we manage our own, our own transport.  We manage our own communication.  We manage our own time.  We decide what we’re going to do when and what’s the best outcome going to be for our clients.  So, how does that work in practice, Jane?  You have 18 clients……Correct.”

In relation to ‘leading’ case management, Ms Grose said: Transcript p62

“Do you lead case management clients?……I feel I do.

And can you advise the Tribunal as to why you say that?……Um, I would advise the Tribunal as to why I say that because I am, the nurses are the people who have the on-going relationship with the young person and their family.  The nurses are the one who hear what’s unfolding.  The nurses are the ones that the young people will ring or text and say “this is what’s happened.  I need some assistance.  I need you to help me with this” and we are the ones who step in there and organise what’s happening for that young person.  We organise other services to help them in that, in whatever capacity is needed and we are the ones who evaluate what, what effectiveness that service had and then, where to move on to from there.

And the sentence, thank you, the sentence goes on to say that you don’t lead the case management client of complex needs……We don’t have clients that don’t have complex needs.”

The evidence of Ms Palmer is: Exhibit A3 para 29-31
	

“While the nurses in the cu@home programme report to a NUM they are expected to rely on their own judgment and make decisions that are consistent with the goals of the programme and within the scope of good nursing care.  Twice per month we undertake case conferences.  This conference allows the nurses to bring clients they have concerns about to discuss at a more in depth level. 

Nurses guide and support each other at these meetings to improve care across the programme.

Often we have the support of a psychologist and our NUM is present, however nurse case managing the clients, a fact that was strongly denied by the submission from DHHS. While each month I am given the opportunity to engage in supervision this is not a session where my NUM instructs me on how to handle my clients, nor is it a means for her to obtain enough information to case manage my clients.  This is contrary to the statement made in the assessment that care coordination is obtained from the multi-disciplinary case conference and supervision.”

Ms Gabriel acknowledged that the nurses have a role in but do not lead case management. Transcript p 114
	

Ms Cox gave evidence relating to the monthly scheduled supervisory meetings with the manager and the fortnightly case-review meetings. Transcript p 125 She agreed that the Home Visitor Nurses “have quite a level of independence within the program. Transcript p 124

Ms Cox said the Nurse Unit Manager (NUM) was responsible for pooling resources when it was necessary to deviate from the program. Transcript p 130

In relation to case management, the evidence of Ms Cox is: Transcript p 131/2
	

“And so when we talk about case review and case management, what’s – is there a difference, what are we – what are we talking about there?……Well, case review is the nurse bringing her client to talk about the issue that’s pertinent at the time.   Case management is around being the person who is responsible for that client and linking other – and being responsible for other service providers to sort of – should they be needed to assist with the outcomes for the client.   It’s very different.

So in terms - and I’m sure Mr Blake will talk to you about this as well, in terms of distinction between participating in case management and leading case management, are you able to tell us the difference between those two levels?……My understanding of that is participating in case management is about knowing lots of detail about what’s happening for the client within that space, and being able to work with the client and with other providers.   Leading case management is about being the person who is responsible for the overall outcome for the client, so I think if you’re leading case management that you would have influence over other service providers about what they are bringing round the table.   A bit like my example about the client that we needed to give more resources to, we weren’t leading that case management child protection, we were leading that case management.   We were making the decision that we could provide more resources, so it’s about – my understanding is it’s about services.   If you’re – you’re responsible for leading case management you would be calling case conferences, writing reports off those case conferences, sort of talking to referral agents and their managers about where to for case direction.

So there would be a level of accountability that is attached to that leading of case management?……Yeah.

Yeah, and a level of decision making as well?……Yes.   Yeah, I would think a leader of case management would be able to allocate resources, you know, as needed in that role.

As opposed to just advocating for more resources?……Yeah.”

Case Management is defined in Schedule 7 as follows:

“Case management is a collaborative process of assessment, planning, facilitation and advocacy for options and services to meet an individual’s or patient/client cohort health needs through communication and allocation of available resources to promote quality cost-effective outcomes. It takes a longer view strategy in terms of engaging with the patient/client and family, linkage with resources, consultation and collaboration with clinical staff and interventions for a specific patient/client cohort.”

My own view is that this definition sits comfortably with the role of the Home Visitor Nurse. Whilst there is reference to the “allocation of available resources”, I do not consider that this necessarily involves decision making in terms of budget allocation as implied in the evidence of Ms Cox.

Whilst there is peer and supervisory support available on a needs basis, including the case review process (applicable at least twice over the two year period), I am satisfied on the evidence that the nurse is responsible for the longer term outcomes and makes many (perhaps most) of the judgment calls without reference.

The G4 descriptor refers to the “providing case management support to the Clinical Coordinator or NUM in the coordination of patient/client delivery on a shift by shift basis” (my emphasis). Apart from the ‘support’ v ‘lead’ issue, this latter distinction is in my view an important one. It suggests an immediate, shift based focus in an acute setting, without the long term planning which is so much the hallmark of the cu@home program.

I conclude that the case management role sits comfortably within the G5 descriptor.

The assessment concludes that the occupants do not coordinate the flow of patient/care delivery across a nursing team.

The G5 descriptor uses the expression “in a defined practice area” rather than “across a nursing team”.

‘Practice Area’ is defined in Schedule 7 as “a ward or unit within an acute or sub-acute, rural health facility or community setting.”

I conclude that the ‘practice area’ in this case is the cu@home program.

I am satisfied on the evidence that the C&FH Home Visitor Nurses “use highly developed nursing knowledge skill and knowledge.” However the evidence supports a conclusion that the role is very much client focused and they do not coordinate the flow of patient care across a nursing team (the cu@home program). To that extent I agree with the Assessment Panel conclusion.

The Assessment Panel concluded that the occupants are not required to “lead service development, provide leadership in professional activities or assist with the planning and management of staff and resources.”

The evidence of Ms Grose is : Transcript p 61

“What’s your response to that overall assessment of your role?……My response to that is that that’s not based in, in what we actually do, that that is a paperwork comment only.”

And later: Transcript p 62

“So, do you have an input in to how the service is provided?……Absolutely.

Can you give the Tribunal examples of how it is a work is in practice?……An example of how it is a work in practice is we have just undertaken a recent review of our CU@Home Program.  Comments and recommendations were taken from the nurses.  We looked at the schedule of visits.  We looked at the changing needs in the community and what the capacity was for the program to meet those needs.  So, from that review process our model timing changed and the content was changed.  Certain nurses did, undertook research in different areas to make sure it was up-to-date and as appropriate as possible for our client group.

Thank you, and just finally, Jane, in relation to that paragraph, it says that Community Health Family Health nurses are not required, normally required to assist with the planning and management of staff and resources.  What do you say to that, is that statement is accurate?……I wouldn’t say that that’s accurate because as, as a team, we work together and we manage our resources and our staffing depending on what the needs are of the team on that particular day.  We’re certainly very collaborative and supportive of each other and so I manage my own resources and with our staffing we support each other and meet the needs as they arise within the team.”

The evidence of Ms Palmer is: Transcript p 73

“Thank you, Tamara, paragraph 27, you conclude that paragraph by talking about the need for nurses, as in your nursing group, the high level expertise in planning and delivery of resources.  What type of resources are we talking about, are you talking about?……Well, the biggest resources we have within our team is human resources but we also have vehicle resources, so we do have to manage around that.  We have some admin support with booking an accessing cars but I mean, at the end of the day, it’s still our responsibility to make sure that there is a car to use and that’s it’s negotiated in a fair and equitable way and that we’re using our human resource in an appropriate way.

I’m assuming that the program is run has finite resources……It does have finite resources.”

Ms Cox acknowledged that the nurses had input into service development but the overall governance sits with the management team that runs the portfolio. Transcript p 136

Ms Cox’s evidence is: Transcript p 138/139

“Are you able to expand on why the panel felt that the cu@home nurses are not required to provide leadership in that regard?...........Because it’s not their core function in their role, I guess.   There’s no denying that the c [sic] – leadership can be at all levels and the cu@home nurses provide leadership within their team and with their clients but the core function of their role isn’t regarding the design, development and operation of the nursing activities, as I explained before we have state wide portfolios, we have a clinical governance stream and we want the nurses to be delivering care to the clients and influencing that care as well but yeah, that’s not the main function of their role.”

In relation to the management of staff and resources Ms Cox said: Transcript p139/40

“Does the cu@home team, do any of the nurses manage other staff?......No.

Do they manage any other resources?.......No, they have resources within their team that they use.  Because I lead the area I’m responsible for buying those resources and putting up briefings about needing your cars and things.  The nurses manage their time and their diaries but they don’t have a broad management of staff and resources across, across the team or the service.”

The Assessment Panel conclusion uses the expression “lead service development” whereas the G5 descriptor requires the nurse to “contribute to service development…..”.I am satisfied on the evidence that the nurses contribute to service development as required by the descriptor. I agree that they do not ‘lead’ service development but this is not a requirement of the G5 descriptor.

The evidence demonstrates that the nurses participate in professional development activity. However the evidence does not support a conclusion that the nurses provide leadership (which is a requirement) in the provision and/or facilitation of professional development activities. I agree with the conclusion of the Review Panel on this aspect.

The Assessment Panel report is silent on the balance of the Focus and Context descriptors other than that an overall statement that G3/4 provides the ‘best fit.’ 

On the evidence I am satisfied that the nurses:

	may support complex care models;
	interpret clinical or educational policies etc to determine milestones’ objectives, methods and priorities to support complex care models;
	work largely as single practitioners

in a manner which is broadly consistent with the requirements of the G5 descriptors.


Expertise

The Review Panel concluded that G3/4 descriptors provided the ‘best fit,’ observing that the nurse “ … is not required to possess or demonstrate the highly developed clinical leadership and management skills required for roles classified at G5”.

The G5 descriptor states the relevant post graduate qualifications (are) desirable. All cu@home nurses hold post graduate qualifications Transcript p123 and whilst the SoD identifies this as ‘desirable’ rather than mandatory, it is difficult to envisage, on the evidence, a nurse working in this role without relevant post graduate qualifications.

The G4 descriptor refers to “well developed knowledge, skills and experience” whereas G5 is expressed as “Highly developed clinical management and leadership skills and knowledge   ”. The SoD requires “Comprehensive knowledge of the principles of primary health care …” and “Demonstrated clinical skills appropriate to the area of child and family health….”

On its face these could fit in either the G4 or 5 descriptors. I am inclined to favour the G5 level because of the coupling with the (almost) mandatory requirement for post graduate qualification and essential experience. 

The G5 descriptor relating to the “highly developed knowledge of internal and external operational health service delivery....” fits comfortably with a need to liaise with external service providers which is an integral part of the role.

I am of the view that the B4 descriptor better describes the research activity.

However taken overall I conclude that the B5 descriptor for expertise most closely aligns with the requirements for the C&FH Home Visitor Nurses.

Interpersonal Skills

The Review Panel found that the descriptors for G3/4 provide the best fit. The panel noted that C&FH Home Visitor Nurses do not work in a management partnership with the NUM or represent the defined practice area with authority to conduct or commit to a negotiated outcome which may have implications beyond the defined practice area.

I note that the incumbents are responsible for establishing and maintaining productive relationships with external service providers. However this is very much client focused and it is difficult to envisage how this might have implications beyond the cu@home program.

Judgment

Both the G3/4 and G5 descriptors refer to the development of options and recommendations for the delivery of complex nursing /health care. The G5 descriptor goes further in that it refers to ‘specialised care’ which is not replicated in G3/4. It is this aspect which in my view tips the assessment in favour of G5.

The SoD makes reference to “Well developed knowledge of quality care processes and research methods and ability to apply in practice.” This could fit either G3/4 or G5 and there is insufficient evidence before me to reach a definitive conclusion.

Accountability and Responsibility

The Review Panel determined that G3/4 provided the best fit, noting that “responsibility and accountability in leading and coordinating the clinical team……”. (G5) is not evident in the role “beyond responsibility for the provision of effective, efficient and safe care to clients and participation in service review activities.” I agree that this is the case; the position is not a management role.

The balance of the G5 descriptors largely turn on the construction of the expression “responsible for”. If this is to be interpreted as ‘responsible for’ the outcome in the defined practice area, then clearly it does not apply to the C&FH Home Visitor Nurses. If on the other hand the expression relates to either the client or the incumbent, or alternatively participation in a team environment, then the G5 descriptors do potentially have application. In my view this latter construction is the correct one. This means that where there is not a reference to the ‘defined practice area’, the G5 descriptors will have application if the balance of the terminology is broadly satisfied. For example in this context, “responsibility for …optimal use of resources” means within the client focus, rather the cu@home program as a whole.

On this basis I conclude that dot points 1, 3, 4, 5 and 7 of the G5 descriptors are satisfied.

Influence

The Review Panel determined that G3/4 provided the best fit, noting that the nurses “work interdependently with the NUM and community to provide assessment, care and support to allocated individuals and groups, and contribute to the development and review of policies and procedures.” 

Whilst I agree with the latter point, my own view of the evidence is that the nurses largely work independently, with case reviews of clients being as few as two over the two year program duration. They also coordinate care and liaise with external health care providers. Both of these considerations point to a fit with the G5 descriptors.

Whilst the C&FH Home Visitor Nurses provide advice and recommendations to the NUM, and their activities have a direct and significant effect on client care delivery, my own view of the evidence is that this relates primarily to their own client group, rather than across the cu@home program, and as such falls short of the G5 descriptor in these respects.

Conclusion

The heading for G5 in Schedule 7 is ‘Clinical Coordinator, Clinical Nurse Specialist.’ The descriptors applicable to G5 are common, and it logically follows that not all the descriptors necessarily need apply to each role for a G5 classification to be sustained.

The C&FH Home Visitor Nurses do not have a management role and hence descriptors implying a management function “across the defined practice area” are unlikely to apply.

Apart from the actual descriptors, there is nothing before the Commission to assist in determining whether or not the C&FH Home Visitor Nurses should be viewed as Clinical Nurse Specialists. Hence the only available approach is to apply the descriptors to the evidence and material before the Commission. This is what I have done in the above analysis.

I have formed the view that descriptors from both G3/4 and G5 could reasonably apply to differing aspects of the role. This is not unusual or unexpected with broad based, generic type descriptors as found in Schedule 7. It does mean however that the notion of ‘best fit’ must be applied.

The correct approach to ‘best fit’ is found in the Full Bench appeal decision in MASSA v HSUA (Norris). T14056 of 2013 Abey P, Gay & Deegan CC 13/08/2013 In this matter the Full Bench endorsed the approach of Wells DP in the matter at first instance T13954 of 2013 HSUA v MASSA(DHHS) re Norris - 11/042013. The approach outlined by the Deputy President is as follows:

“[184]	Having dealt with what ‘best fit’ is not, I now have to address the meaning of ‘best fit’.  A previous decision of Abey P (then Abey DP) accepted the argument advanced by Mr R Hitchcock representing MASSA (DHHS) as to the meaning of ‘best fit’:

		“Quantitative and temporal factors expressed as percentages or otherwise are relevant but not necessarily its sole determinant and picture.  I think it’s also worthwhile noting that the level of importance of the regularity of the task can be just as significant in terms of defining what a job is, as how often it is performed.

		I agree that this is the correct approach.”

[185]	I also agree with Abey DP in that approach.  The classification of a role cannot come down to a simplistic mathematical percentage; it must consider the importance of and regularity of a task performed by the incumbent.

-

[187]	‘Best fit’ must consider the importance of all tasks and the regularity with which they are performed as a requirement of the role.

[188]	In the terms of the approach above, ‘best fit’ can only mean the classification band must encapsulate descriptors which take account of the importance of all tasks or duties and not merely the regularity of performance of some of them.  ‘Best fit’ cannot simply propose that as only a small proportion of the role operates at a high level (i.e. expertise) that the role cannot be classified at a high level.  It must also take account of the importance of that part of the role.”

There are key aspects of the evidence which, in a finely balanced consideration, lead me to the conclusion that the G5 descriptors provide the ‘best fit.’ They include findings that the C&FH Home Visitor Nurses:

	In large part operate autonomously and independently

‘Lead’ case management, within the meaning of the definition
Contribute to service development
Coordinate care and liaise with external providers
Support complex care models
Invariably hold (and need to hold) post graduate qualifications in the relevant specialised field.
I emphasise that this finding is limited to the C&FH Home Visitor Nurses employed in the cu@home program and subject to this application. It does not extend to any other area of nursing and any future application will need to be determined on its merits. Nor does this decision preclude for example the engagement of say Graduate nurses in this area under Schedule 9 if that was clinically appropriate.

Order

Pursuant to section 31 of the Industrial Relations Act 1984 I hereby order:

That the Head of Agency assign the classification of Grade 5 to the duties and role of Child and Family Health Nurse – Home Visitor employed in the cu@home program, such classification to be consistent with the requirements of Schedule 8 of the Nurses and Midwives heads of Agreement 2010.
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