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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s29 application for hearing of an industrial dispute

Geoffrey Phillip Heaney
(T14218 of 2014)

and

AGS Logistics Pty Ltd


PRESIDENT T J ABEY

HOBART, 17 November 2014

Industrial dispute – entitlement to pro rata long service leave – deemed transmission of business – continuity of service - order issued


DECISION

In this matter Geoffrey Heaney (the applicant) seeks the payment of a pro rata long service leave (LSL) entitlement pursuant to s8 of the Long Service Act 1976. (LSL Act). AGS Logistics Pty Ltd (AGS) (the respondent) contests the application on the grounds that the requirements of the Act as to continuous service have not been satisfied.

Evidence

Sworn evidence was taken from the following witnesses:

Geoffrey Phillip Heaney, the applicant
Scott Cleary, Company Director, AGS

In addition, the following documents were tendered:

	Statutory declaration from David Charles Heaney Exhibit A1

PAYG payment summaries relating to the employment of the applicant Exhibit A2
Photograph of Airbus A320-232 at Hobart Airport on 7 October 2005. Exhibit A3
Roster applicable to Blue Collar Australia (Blue Collar) Exhibit A4
Email from John Bradford dated 31 October 2014 Exhibit A5
Employment application for AGS and resume Exhibit R1
Letter of offer of employment with AGS dated 8 May 2009. Exhibit R2
Witness statement, Scott Cleary Exhibit R3
Advertisement in Hobart Mercury dated 4 April 2009 Exhibit R4
	Email from Wes Freier, Arrow Airport Services (Arrow), dated 9 April 2014 Exhibit R5
Conclusions as to the Evidence

From the evidence I am satisfied as to the following conclusions:

Mr Heaney commenced employment with Blue Collar Australia Pty Ltd (Blue Collar) as an Aircraft Services Operator on 24 April 2004. Exhibit A4 His duties included baggage handling, loader operator and other duties as required. His employment status was that of ‘permanent part-time.’ Blue Collar is a labour hire company and at the relevant time provided services to QANTAS and Jetstar at Hobart Airport.

In approximately March/April 2009 AGS was successful in winning the tender to provide aircraft and passenger handling services for Jetstar. An advertisement was placed in the Mercury on 4 April 2009 seeking passenger check-in and aircraft handling staff. Mr Heaney submitted an application, was interviewed and was successful in gaining employment with AGS. This employment, in a part-time capacity, commenced on 19 May 2009. On the evidence I am satisfied there was no material break in employment between Mr Heaney’s termination with Blue Collar and his commencement with AGS.

On 30 April 2014 AGS lost the contract at Hobart and Launceston Airports. Mr Heaney’s employment contract with AGS was terminated with effect from that day. Mr Heaney was successful in gaining a casual position with the new operator, Arrow, and I accept that AGS provided assistance in securing this position for Mr Heaney and others.

Has There Been Continuous Service between 24 April 2004 and 30 April 2014?

According to the PAYG summaries tendered, Mr Heaney has earned the following amounts in the relevant period: Exhibit A2

Financial Year
Employer
Total earnings
2003/04
Blue Collar National
$4817
2004/05
Blue Collar Australia	
$28577

Blue Collar National
$12655
2005/06
Blue Collar Australia
$36361
2006/07
Blue Collar Australia Pty Ltd
$44848
2007/08
Blue Collar Australia Pty Ltd
$45405
2008/09
Blue Collar Australia Pty Ltd
$43167
2009/10
AGS
$30874
2010/11
AGS
$36492
2011/12
AGS
$36700
2012/13
AGS
$38061

The explanation as to why there were PAYG summaries from both Blue Collar Australia and Blue Collar National for 2004/05 was inconclusive. However total earnings for the year ($41232) is broadly consistent with earnings in subsequent years. I suspect this is a consequence of internal arrangements within the Blue Collar organisation and I accept Mr Heaney’s evidence that, in all material respects, he had only one employer in that year (Blue Collar) and one place of employment, namely Hobart Airport.

Mr Heaney’s evidence is that in relation to Blue Collar, he was employed on a permanent part-time basis for a minimum of 20 hours per week, and averaged 20-30 hours per week. There were no periods of absence or interruption during this time. Transcript p7 This evidence is not inconsistent with the earnings pattern outlined above.

The requirements for continuous service are found in s5 of the LSL Act Mr Heaney has provided Australian Tax Office summaries for each relevant year. His evidence is that he was employed on a permanent part time basis with Blue Collar for a minimum of 20 hours per week and averaged 20-30 hours per week. There were no material absences or interruptions in employment. This evidence was not shaken under cross-examination. In the circumstances it is quite unreasonable to expect the applicant to provide weekly time sheets, something which I suspect very few employees keep.

There was no material break in employment between Blue Collar and AGS. Mr Heaney’s evidence is that a similar pattern of employment continued with AGS, again not shaken under cross-examination.

I am satisfied that the requirements as to continuous service, other than s5(4) relating to ‘transmission of business,’ for the relevant period have been satisfied.

Has There Been an Actual or Deemed Transmission of Business?

There was no commercial relationship between Blue Collar and AGS in April 2009. It was simply a case of contract for services changing from one contractor to another following a tender process. Hence there has been no actual transmission of business in the context of s5(4) and (5) of the LSL Act.

However s2(2) of the LSL Act reads:

“2. Interpretation

…

(2) Where an employee is employed in or about any place in the business of an employer and the employment of the employee with that employer is terminated, and, not later than the expiration of a period of 2 months from the date on which that employment was so terminated, the employee becomes employed in or about that place in the business of some other employer, the business of the employer by whom his employment has been terminated shall, for the purposes of this Act, be deemed to have been transmitted to the employer by whom he so becomes employed if the business in which he so becomes employed is of the same, or substantially the same, kind as the business in which he was employed in the employment that has terminated.”

There is no doubt that Mr Heaney gained employment within the 2 month period specified. In the case of a ‘deemed transmission’ it is not material whether Mr Heaney was offered employment as a ”straight transfer” Transcript p 6, or whether he went through a selection process. The only consideration is whether he was employed by the new employer, which he clearly was.

The remaining consideration is whether the “… business in which he so becomes employed, is of the same, or substantially the same, kind as the business in which he was employed in the employment that has terminated.”

“Business” is defined in section 2 as follows:

“includes any trade, process, profession, or occupation, and any part thereof;”

Blue Collar had a contract to provide aircraft handling services to Jetstar and QANTAS. The Jetstar component was subsequently put to tender and won by AGS. It is not known whether Blue Collar submitted a tender for the contract on an ongoing basis. Subsequently in 2014, AGS lost the contract following a tender process to a new operator, Arrow. I acknowledge that there are other aspects of the AGS business relating primarily to freight logistics. However so far as the Jetstar business is concerned, I conclude that both Blue Collar and AGS are both in the business of providing passenger ground handling services on a contract basis. On its face, Arrow is in the same business. 

The evidence of Mr Heaney is that there was no change in the role between Blue Collar and AGS. Transcript p 6 Later it emerged that Mr Heaney was not required by AGS to perform aircraft cleaning duties, something he apparently performed with Blue Collar.

The aircraft used by Jetstar (Airbus A320-232) did not change between Blue Collar and AGS. Mr Heaney was required to undertake training on other types of aircraft serviced by AGS. This may have occupied approximately 30% of his working time. However aircraft models and related training are a moving feast and changes can occur at any time irrespective of the holder of the service contract. I conclude that the role of an Aircraft Service Operator relates to aircraft generally and is not specific to any particular model of aircraft. Similarly, a change of emphasis in duties performed is generally not material provided the duties fall within the purview of services expected to be provided in a contract of this nature.

On the basis of the evidence I conclude that:

	Mr Heaney was terminated by Blue Collar on or about 19 May 2009.

Mr Heaney commenced employment with AGS on 19 May 2009.
The business of AGS, insofar as the Jetstar contract is concerned, is the same or substantially the same as that of Blue Collar.
Accordingly, I find that there has been a deemed transmission of business between Blue Collar and AGS pursuant to section 2(2) of the LSL Act.

Conclusion

Having found that there was a deemed transmission of business and no break in the continuity of service, it follows that at the time of termination by AGS (30 April 2014), Mr Heaney had slightly more than 10 years relevant service. This means that consistent with s8(2)(a) of the Act, Mr Heaney had an unconditional entitlement to a pro rata long service leave payment.

 The same position would apply if his service was less than 10 but more than seven years, in that his employment was terminated by his employer for any reason other than serious and willful misconduct. (see s8(3)(d) of the Act). This being the case, s12(4) of the Act has application on the authority of Elkin v Barminco Elkin v Barminco (2002) T9906 - ABEY P
 section 12(4) reads:

“12. How and when long service leave shall be taken
…
 (4) Notwithstanding anything in this section, where the employment of an employee is for any reason terminated before he takes any long service leave to which he is entitled, or where any long service leave entitlement accrues to an employee because of the termination of his employment, the employee shall be deemed to have commenced to take his leave on the date of the termination of employment and to be entitled to be paid by his employer ordinary pay in respect of that leave accordingly.”

As the entitlement to a LSL payment crystallised at the point of termination from AGS, Mr Heaney is owed that entitlement by AGS. There was some suggestion that Arrow has accepted liability for ex AGS employees subsequently employed by Arrow. Exhibit R5
	 The email purporting to give this undertaking is less than convincing, but in any event cannot override the application of the Act. If there is a deemed transmission of business between AGS and Arrow, the latter will, in the case of Mr Heaney, be liable LSL accrual for service with Arrow.

I conclude that an entitlement to a LSL payment is owed to Mr Heaney.

Order

Pursuant to section 31 of the Industrial Relations Act 1984, I hereby order that AGS Logistics Pty Ltd pay to Geoffrey Phillip Heaney an amount equivalent to 8.68 weeks’ pay by way of long service leave accrual as at 30 April 2014. Such payment is to be made not later than 21 days from the date of this decision.

The file is closed.













Tim Abey
PRESIDENT
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