16



TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s70(1)(b) appeal against an order

United Voice, Tasmanian Branch
(T14184 of 2014)

and

Minister Administering the State Service Act 2000
(Department of Justice)


DEPUTY PRESIDENT N M WELLS
COMMISSIONER M A GAY
COMMISSIONER T LEE


HOBART, 30 June 2014


DECISION

Appeal against an order issued by President Abey on 31/1/14 – T14114 of 2013 – valid reason for termination found – double penalty – double jeopardy – procedural fairness – right to be heard – appeal dismissed

[1]	This is an appeal pursuant to s70(1)(b) of the Industrial Relations Act 1984 (the Act) against a decision of Abey P in matter T14114 of 2013 issued on 31 January 2014.

[2]	United Voice, the appellant in this appeal, seeks reinstatement of its member, Mr Russell Armstrong, in accordance with the principal remedy in s30(9) of the Act.  Section 30(9) is in the following terms:

“30.  Criteria applying to disputes relating to termination of employment

…

(9)	The principal remedy in a dispute in which the Commission finds that an employee’s employment has been unfairly terminated is an order for reinstatement of the employee to the job he or she held immediately before the termination of employment or, if the Commission is of the opinion that it is appropriate in all the circumstances of the case, an order for re-employment of the employee to that job.”

[3]	As became clear during the hearing of this matter, an essential element of the appeal was that we determine no further action be taken by the respondent against Mr Armstrong as a result of the single incident that gave rise to the termination of his employment, the subject of dispute in T14114.

Background

[4]	In the course of his employment as a Correctional Supervisor on 23 May 2013, Mr Armstrong strip searched a female detainee (Ms C) at his place of work, the Hobart Reception Prison.  It was alleged by his employer, the Department of Justice, that the search was conducted in breach of Director’s Standing Order (DSO) 1.11 and that as a result, Mr Armstrong may have breached s9 (Code of Conduct) of the State Service Act 2000 (the SS Act).  An Employment Direction No. 5 (ED5) Code of Conduct investigation was conducted by Mr J Withers of the Department of Justice.

[5]	The ED5 investigation report was provided to the Head of Agency, Mr S Overland, on 6 August 2013 and following completion of the ED5 process, the Head of Agency dismissed Mr Armstrong from his employment on 1 November 2013.

[6]	On 11 November 2013 the appellant filed an application alleging the termination of Mr Armstrong’s employment was unfair.

[7]	Before Abey P, United Voice, Tasmanian Branch (the applicant in matter T14114 and the appellant in this matter) sought the reinstatement of Mr Armstrong’s employment as a Correctional Supervisor.

[8]	The facts of the incident and investigation were not in dispute at the first instance hearing, with both parties acknowledging there were no female correctional officers or female police officers available to conduct a strip search at the time Ms C entered the Hobart Reception Prison.

[9]	In his decision, Abey P found that whilst there was a valid reason for termination of Mr Armstrong’s employment, the termination was unfair when considered in the context of all mitigating circumstances.  The President ordered that Mr Armstrong be re-employed by no later than 6 February 2014 in accordance with the Act and that “the period between the date of termination and the date of re-employment shall not break continuity of employment for leave purposes but will not count for accrual purposes.”  No pay was awarded to Mr Armstrong by Abey P.

[10]	The President also commented at paragraph [95] of his decision, that whilst he had no power under the Act to order a demotion of Mr Armstrong, demotion was still an option open to the Head of Agency.  The paragraph read:

“[95]	Demotion to the level of Correctional Officer was considered by the Secretary and rejected.  It is arguably beyond the power of the Commission to make such an order but it is still an option open to the Secretary.  I make it clear that if it was within my power, I would make an order to that effect.  Should the Secretary reconsider this option, my own view is that it should not necessarily be a permanent arrangement.  Consideration of whether Mr Armstrong is restored to a supervisory role at some point in the future would properly be based on performance.”

The Appeal

[11]	The appellant identified 13 grounds of appeal, contained in the appellant’s Statement of Further and Better Particulars of the Grounds of Appeal.

[12]	Section 70(1) provides:

“(1) An appeal may be made to the Full Bench against –
(a) a decision of a Commissioner to make, vary or rescind an award, or refuse to make, vary or rescind an award, by –
(i) an organisation which appeared at the hearing; or
(ii) an organisation granted, or deemed under Part V to have, an interest in the award; or
(iii) the Minister; and
(b) an order made by a Commissioner under section 31(1) after a hearing relating to an industrial dispute in respect of the mode, terms or conditions of employment or any termination of employment, including termination resulting from redundancy, or long service leave, or breach of an award or a registered agreement by –
…”

[13]	As this is an appeal pursuant to s70(1)(b), the appellant can only appeal against the order made by Abey P in his decision.

[14]	Section 70(1A) of the Act further provides:

”(1A) A Full Bench is not to uphold an appeal under subsection (1) unless in its opinion – 
(a) the Commissioner against whose decision the appeal is made, in reaching that decision – 
(i) made a legal error; or
(ii) acted on a wrong principle; or
(iii) gave weight to an irrelevant matter; or
(iv) gave insufficient weight to a relevant matter; or
(v) made a mistake as to the facts; or
(b) the decision was plainly unreasonable or unjust.

[15]	The appeal provisions of the Act reflect, in general terms, the decision of the Full Court of the High Court of Australia in House v The King (1936) 55 CLR 499 at 505, where, in the oft quoted passage, it was said:
"It is not enough that the judges composing the appellate court consider that, if they had been in the position of the primary judge, they would have taken a different course.  It must appear that some error has been made in exercising the discretion.  If the judge acts upon a wrong principle, if he allows extraneous or irrelevant matters to guide or affect him, if he mistakes the facts, if he does not take into account some material consideration, then his determination should be reviewed and the appellate court may exercise its own discretion in substitution for his if it has the materials for doing so.  It may not appear how the primary judge has reached the result in his order, but, if upon the facts it is unreasonable or plainly unjust, the appellate court may infer that in some way there has been a failure to properly exercise the discretion which the law reposes in the court of first instance. In such case although the nature of the error may not be discoverable, the exercise of the discretion is reviewed on the ground that a substantial wrong has in fact occurred."

[16]	In applying the terms of s70 to the circumstances of this case we are mindful of the principles set out in House v The King.


Grounds of Appeal

Ground 1

The learned President erred in making [his] decision to order reemployment instead of reinstatement of Mr Armstrong because the evidence (both verbal and written) showed that Mr Armstrong had not breached, or failed to comply with, [a] written direction or procedure issued or published by the Department of Justice.

[17]	Mr Tullgren, for the appellant, submitted that Abey P erred when he found there was a valid reason for Mr Armstrong’s dismissal as the President failed to identify the act or omission of Mr Armstrong which constituted a contravention of s9 of the SS Act.  It was contended that the employer had failed to prove, in evidence, that there was a breach of the Corrections Act 1997, the SS Act or any DSOs, more particularly DSO 1.11, Exhibit R1 – Tab 3, Attachment F – Interim Directors Standing Order 1.11 Searching Prisoners/Detainees of which more will be said.

[18]	It was said by the appellant that in the absence of an enforceable direction to refrain from the conduct complained of, there cannot be a valid reason for termination of employment.

[19]	This appeal ground centres largely on paragraphs [67] and [68] of Abey P’s decision, where he said:

“[67]	Clause 5.10 of DSO 1.11 is not ambiguous.  What is left unsaid is a direction as to what is to occur in the event that female (or male as the case may [be]) is not available.  It is at this point that training, judgment and experience becomes relevant.  Whilst the DSO could, with the benefit of hindsight have been drafted with greater precision, it would inevitably leave questions unanswered.

[68]	An analogy can be drawn with s22(4) of the Corrections Act 1997 which reads:

“A search or examination of a female visitor under this section is to be made by a female officer in the presence of females only.””

[20]	It was put by Mr Tullgren that Abey P erred by drawing an analogy between a section of the Corrections Act 1997 which refers only to “a female visitor” and does not mention detainees.  Mr Tullgren relied on Abey P’s findings at paragraph [64] which provides:

“[64]	Both during the investigation and the hearing Mr Armstrong was unshaken on his contention that he was unaware of any protocol or procedure to be followed in the event that a female officer was not available within a known and reasonable timeframe.  Whether this belief was misplaced is another question, but on the evidence I accept that the belief was genuinely held.”

[21]	The Full Bench made extensive enquiry of the appellant in relation to the evidence given by Mr Armstrong at the first instance hearing and also on the existence of cl5.10 of DSO 1.11.

[22]	We are inclined to support the submissions of the appellant in that Abey P was incorrect in drawing an analogy that s22(4) of the Corrections Act 1997 has any bearing on a breach of DSO 1.11 or indeed a breach of the State Service Code of Conduct.  Mr Tullgren is, in our view, correct to rely on the fact that the Corrections Act 1997 only refers to “a female visitor” and by omission excludes female detainees.

[23]	We are however unable to support the contention that Mr Armstrong did not breach DSO 1.11, nor, with respect, do we agree with the position arrived at by the President at paragraph [64] of his decision as to the “unshaken” nature of Mr Armstrong’s evidence, for the following reasons.

[24]	Under cross-examination, Mr Armstrong was questioned extensively about his knowledge of protocols and procedures when strip searching female detainees or inmates.  The following exchange took place:

“MR ARMSTRONG: …It doesn’t, it isn’t really stated in the DSO what happens when a female does come into custody and you’ve got no female staff or police officer there.  I thought I’d done the [right] thing, but after the, after the fact where Mr Chaplin talked to me in his office and said ‘you can’t do that’, that’s only the first time I knew that you can’t strip-search females.  That’s the first time, in fourteen years I’ve never heard … that you can’t, prison officers, male, cannot strip-search females.” Transcript – Mr R Armstrong, page 10 line 30 to 37

and further:

“MR BAKER:	I agree with you a limited number, but I just find it difficult to accept that you were unaware of the protocol surrounding the searching of female detainees.

MR ARMSTRONG:	I was aware that if you have a female there you couldn’t even search ‘em, but I found I was put in a spot where I could not get any female staff, …” Transcript in T14114 – Mr R Armstrong, page 11 line23 to 28

[25]	It is clear that during cross-examination, Mr Armstrong admitted that he was aware he could not strip-search a female detainee without a female police or correctional officer being present.  In our view, Mr Armstrong’s evidence discloses that he was aware of the effect of the protocol, fundamental to his corrections work, which at cl5.10 of DSO 1.11, is unambiguous in providing:

“5.10	At least two Correctional Officers must be present during strip searches, and where possible, both officers should be the same sex as the prisoner/detainee.  If this is not possible, the officer who is of the same sex as the prisoner/detainee will conduct the search.  The second officer must be in line of sight of the first officer, but not directly view the prisoner/detainee.”

[26]	Clause 6(3) of DSO 1.11 states:

“6.	Powers and duties of Director

…

(3)	The Director may make standing orders for the management and security of prisons and for the welfare, protection and discipline of prisoners and detainees.”

[27]	It was submitted by the appellant that as DSO 1.11 was silent as to what to do in the situation that no female officer was available to assist in a strip search, there can be no breach of the DSO found.  It was said “…you can’t breach something that doesn’t exist”. Transcript – Mr P Tullgren, page 19 line 15

[28]	Although Mr Armstrong was faced with the practical difficulty of receiving the female detainee into the facility, (including ensuring its security and the safety and welfare of staff and prisoners/detainees through a prompt and thorough search) it remains clear that Mr Armstrong breached cl5.10 in that two correctional officers are required to conduct a search with at least one of those officers being of the same gender as the person to be searched.  This would amount to a valid reason for termination. Whilst we accept that the DSO was silent as to what to do if no female officer(s) was present to conduct a strip search, Mr Armstrong was aware of the prohibition placed on him by DSO 1.11 and he breached cl5.10 of those standing orders by conducting the search.

[29]	We are of the view that the President erred in “drawing an analogy” at paragraph [64] of his decision.  However, having found that Mr Armstrong breached DSO 1.11, we have also concluded that, taken alone, the breach was a valid reason for termination.

[30]	Accordingly, we reject appeal ground 1.

Ground 2

The learned President erred in making [his] decision to order reemployment instead of reinstatement of Mr Armstrong because the evidence (both verbal and written) showed that Mr Armstrong had not breached, or failed to comply with, any of the provisions contained in section 9 (Code of Conduct) of the State Service Act 2000.

[31]	This ground is largely addressed above as it traverses similar issues to appeal ground 1.  However, it relates specifically to whether the evidence provided that Mr Armstrong breached the State Service Code of Conduct.

[32]	Section 9 of the SS Act relevantly states:

“9.	The State Service Code of Conduct

An employee must behave honestly and with integrity in the course of State Service employment.

An employee must act with care and diligence in the course of State Service employment.

An employee, when acting in the course of State Service employment, must treat everyone with respect and without harassment, victimization or discrimination.

An employee, when acting in the course of State Service employment, must comply with all applicable Australian law.

For the purpose of subsection (4),

Australian law means –

…

An employee must comply with any standing orders made under section 34(2) and with any lawful and reasonable direction given by a person having authority to give the direction.

An employee must maintain appropriate confidentiality about dealings of, and information acquired by, the employee in the course of that employee’s State Service employment.

An employee must disclose, and take reasonable steps to avoid, any conflict of interest in connection with the employee’s State Service employment.

…”

[33]	The SS Act also prescribes at s10 the sanctions available to an employee who is found to have breached the Code of Conduct:

“10.	Breaches of Code of Conduct

The Minister may impose one or more of the following sanctions on an employee who is found, under procedures established under subsection (3), to have breached the Code of Conduct:

counseling;

a reprimand;

deductions from salary by way of fine not exceeding 20 penalty units;

reduction in salary within the range of salary applicable to the employee;

reassignment of duties;

reduction in classification;

termination of employment in accordance with section 44 or 45.”

[34]	The State Service Code of Conduct at s9 of the SS Act provides that an employee “must comply with any standing orders”, State Service Act 2000, s9(6) with s10 of the SS Act setting out a range of sanctions available for a breach of the Code, including termination of employment.

[35]	We have already concluded that Mr Armstrong breached cl5.10 of DSO 1.11 and therefore we are of the view this amounted to a failure to comply with provisions of s9 of the SS Act.  This failure may also provide, under s10 of that Act, a proper basis for termination of employment.

[36]	As to the breach of s9 of the Code of Conduct, we have noted that this is not a case where it is alleged that a sanctionable approach characterised Mr Armstrong’s conduct in undertaking the search.  Whatever else may be said about Mr Armstrong’s conduct, and we view his actions as seriously as did the President, this is not a case where a reprehensible manner or lewd approach is said by the Minister to be relevant.

[37]	We have concluded the breach of s9(3) was serious, however we acknowledge the competing obligations faced by Mr Armstrong, as did Abey P.

[38]	Accordingly, we reject appeal ground 2.

Ground 3

The learned President made a legal error in that the Tribunal had the jurisdiction or power to grant permission to and or invite the Secretary of the Department of Justice to impose a further punishment (a double penalty), being demotion, on Mr Armstrong.

Ground 4

The learned President made a legal error or acted on a wrong principle by failing to find that when, after the Part 2 procedure in the State Service Act 2000 for dealing with an alleged breach of the Code of Conduct has been complied with, including the imposition of a penalty provided for in section 10, the statutory power to deal with the incident which constituted the alleged breach, is [then] exhausted.

Ground 5

The learned President made a legal error or acted on a wrong principle by not providing the appellant with the ability to address whether the Commission had the jurisdiction to recommend to the Department of Justice that they impose double punishment by being able to demote Mr Armstrong.

Ground 6

The learned President made a legal error or acted on a wrong principle by effectively making a decision which imposed a double punishment on Mr Armstrong, and in doing so disregarded the established principle that double punishment is not to occur.

[39]	We have grouped these appeal grounds as they all traverse the principle of double penalty and all centre on paragraph [95] of Abey P’s decision which we reproduce here for ease of reference:

“[95]	Demotion to the level of Correctional Officer was considered by the Secretary and rejected.  It is arguably beyond the power of the Commission to make such an order but it is still an option open to the Secretary.  I make it clear that if it was within my power, I would make an order to that effect.  Should the Secretary reconsider this option, my own view is that it should not necessarily be a permanent arrangement.  Consideration of whether Mr Armstrong is restored to a supervisory role at some point in the future would properly be based on performance.”

[40]	It was said by Mr Tullgren that Abey P exceeded his jurisdiction as the President asserted there existed a power under the Act and the SS Act that could affect a double punishment; that is, that Mr Armstrong could be reemployed and subjected to further disciplinary action by the Head of Agency.

[41]	When asked by the Full Bench to address whether Abey P exercised any jurisdiction at paragraph [95] or in the order within his decision, the appellant confirmed that the order did not seek to impose a requirement on the Head of Agency to demote Mr Armstrong.  However, it was submitted that the President had no power to make the comments that he did at paragraph [95] and that the whole decision is affected by them.

[42]	In considering the issue of power to make orders in an unfair termination matter, we must consider those relevant parts of s.31 of the Act which provides:

“31. Orders arising from hearings
(1) Subject to this section, where the Commissioner presiding at a hearing under section 29 is of the opinion, after affording the parties at the hearing a reasonable opportunity to make any relevant submissions and considering the views expressed at the hearing, that anything should be required to be done, or that any action should be required to be taken, for the purpose of preventing or settling the industrial dispute in respect of which the hearing was convened, that Commissioner may, by order in writing, direct that that thing is to be done or that action is to be taken.
(1A) Before deciding whether or not to make an order in respect of an industrial dispute relating to termination of employment, a Commissioner is to give effect to the provisions of section 30.
(1B) If a Commissioner, in hearing an industrial dispute relating to termination of employment, finds that an employee or a former employee has been unfairly dismissed, the Commissioner may –
(a) if he or she believes it to be appropriate, order reinstatement or re-employment of the employee or former employee; or
(b) if in the Commissioner's opinion reinstatement or re-employment is impracticable, order that the employer pay the employee or former employee an amount of compensation, instead of reinstatement or re-employment, that the Commissioner considers appropriate in the circumstances, subject to section 30(12).
(1C) A Commissioner, in hearing an industrial dispute relating to termination of employment resulting from redundancy, may make an order in respect of severance pay for an employee or former employee whose employment is to be, or has been, terminated.
(2) A Commissioner shall not make an order under this section –
(a) that is inconsistent with the provisions of any Act dealing with the same subject-matter; or
(b) that makes an award or that varies or creates a provision of an award.”

[43]	In the decision of the Full Court of the Supreme Court of Tasmania Blue Ribbon Products Pty Ltd v Tasmanian Industrial Commission [2004] TASSC 142 per Crawford, Slicer and Evans JJ, an appeal questioning whether the Commission’s powers to make orders in unfair dismissal cases was limited only to the provisions of s31(1B), it was found:

“32.	I will first consider the Commissioner’s powers under subs31(1), without regard to the opening four words of the subsection and the provisions of s31(1A), (1B) and (1C) and s30.  Subsection 31(1) is expressed in general terms.  Subject to the requirement, which was satisfied in this case, that the parties at the hearing be afforded a reasonable opportunity to be heard, if the Commissioner formed the opinion that anything should be required to be done, or that any action should be required to be taken, for the purpose of preventing or settling the industrial dispute in respect of which the hearing was convened, the Commissioner was empowered to make an order directing that the thing be done or that the action be taken.  There is nothing in the provision, or in any other provision in the Act, with the possible exception of subs31(1B) and s30, that inhibited the Commissioner’s power to make orders against those who were parties at the hearing.  As was observed by the learned judge in the court below, there is nothing in s31(1) that expressly limits the class of persons or entities against whom orders may be made.

33.	It was submitted by the appellant that it was not a party to the industrial matter with respect to which the Commission was exercising jurisdiction under s19(1).  It was argued that as the meaning of “industrial matter” in s3(1) is confined to any matter pertaining to the relations of employers and employees, and because there had never been such a relationship between the appellant and the employees, there was no power to make an order against the appellant.  However, in my opinion, the argument confuses jurisdiction and power and seeks to place an interpretation on subs31(1) which fetters the general powers given by the subsection in a way that is unjustified as a matter of statutory interpretation.  The appellant failed to make the necessary link between the limits of the meaning of “industrial matter” and the Commissioner’s powers to make orders for the purpose of settling the industrial dispute that related to the industrial matter in question…

…

39.	It was submitted by the appellant that because the hearing was in respect of an industrial dispute relating to termination of employment, and because the Commissioner found that the employees were unfairly dismissed, the Commissioner’s powers to make orders pursuant to s31 were circumscribed by the opening four words of subs(1) and by subs(1A) and (1B) and s30(9) and (10), so that the only orders that could be made were orders of reinstatement or re-employment of the employees, or if they were impracticable, an order that Newemploy pay compensation to the employees.  In other words, it was submitted that only the orders described in s31(1B) were permitted to be made.  They amounted to an exhaustive definition of the Commissioner’s powers, so it was argued, and the general provisions of subs31(1) were repugnant to the special scheme established by those provisions…

…

40.	Notwithstanding those principles, statutory construction depends of course on the statutory provisions, which may reveal an interpretation to which the principles do not apply.  I make the following observations upon a consideration of the material provisions of ss30 and 31, and particularly those of s31.

41.	There may be industrial disputes relating to termination of employment involving unfair dismissal, and there may be industrial disputes relating to termination of employment resulting from redundancy.  There may also be industrial disputes relating to termination of employment that is not brought about by unfair dismissal or redundancy.  In other words, s31 identifies three different categories of industrial disputes relating to termination of employment.  For the third category, not involving unfair dismissal or redundancy, plainly the general power to make orders in subs30(1) applies.  Although subs(1A) requires compliance with the provisions of s30, there is nothing in those provisions that prescribes the orders that may be made.  Although subs30(2) requires that the employer and the employee or former employee must be accorded fair consideration, it does not limit the nature and kind of orders authorised by s31(1).  For the second category, concerning termination by reason of redundancy, some of the provisions of s30 apply, but the only provision in the Act that deals expressly with the orders that may be made in such a case is subs31(1C), which provides that the Commission may make an order in respect of severance pay. In my view, there is insufficient indication that severance pay is the only remedy available in such a case and it follows that the general powers to make orders in s31(1) applies.

42.	For the first category, into which the circumstances of this case fit, involving unfair dismissal, the special provisions of subs31(1B) and subss30(9) and (10) apply.  It would be surprising if the general powers of subs31(1) to make orders was intended to be entirely removed from this category but allowed to remain for the other two categories of industrial disputes arising out of termination of employment.  Further, subss30(9) and (10) do not provide that the only remedies available for the first category are orders for reinstatement, re-employment and compensation.  What they state is that the principal remedy is to be an order for either reinstatement or re-employment, and compensation may be awarded only if those two remedies are impracticable.  If it had been intended to limit the available orders to those three kinds only, it would have been an easy drafting task to achieve that end.  For these reasons, I hold that although subss30(9) and (10) must be applied and in particular, the principal remedy for a dispute such as the present one is an order for reinstatement or re-employment, the general powers of subs31(1) to make orders has not been removed from this category of dispute.”

[44]	It follows that having had regard for the findings in Blue Ribbon we are of the view that Abey P did have the power to make an order to effect the outcome discussed at paragraph [95] of his decision.  It was possible for Abey P to order the Head of Agency impose any of the penalties that were available under s10(1)(a) to (g) of the State Service Act 2000.

[45]	However, he did not do so, instead, issuing the order as detailed in paragraphs [9] and [77] of this decision.  It is clear that Abey P did not exceed the power available to him as his order was made directly pursuant to s31(1B)(a).  Indeed we have found that he could have applied his powers under s31(1) to order one or more of the sanctions available under s10(1) of the State Service Act 2000.  As he did not do so, we have determined the comments of Abey P at paragraph [95] of his decision must be obiter dictum.

[46]	We note the extensive submissions of the appellant dealing with these four grounds of appeal and acknowledge their importance.  However, we have already established that this appeal is pursuant to s70(1)(b) of the Act and against the order issued by Abey P.  As such any grounds of appeal that do not relate directly to findings or the order are, in our view, incompetent.

[47]	It is clear from the submissions of the respondent that they do intend, at some stage in the future, to reassess the ED5 investigation Exhibit R1 – Code of Conduct Investigation and the sanction applied to Mr Armstrong.  Under questioning from the Full Bench, the respondent confirmed that all of the facts of the incident of 23 May 2013 and the ED5 investigation had been dealt with in the unfair dismissal matter and that no further infraction, on the part of Mr Armstrong, had occurred. Transcript – Mr Baker, page 65 line 39 to page 66 line 29

[48]	Our disposition of the matters contained within these four grounds of appeal is dealt with at our conclusions.

Ground 7

The learned President erred in making his decision to order reemployment instead of reinstatement of Mr Armstrong by making a mistake as to the facts or gave weight to an irrelevant matter or gave insufficient weight to a relevant matter by concluding that Mr Armstrong “made the wrong call” in relation to the strip search.

[49]	As alluded to previously in this decision Mr Tullgren submitted that due to the DSO being silent on what a Correctional Officer should do in the situation in which Mr Armstrong found himself, a breach of the DSO could not be established.  Mr Tullgren submitted that to suggest an ‘error of judgement’ occurred would be against the evidence because Abey P had found that the evidence of “Mr Armstrong was unshaken” Transcript – Mr P Tullgren, page 20 line 10 We have previously found at [29] of this decision, that a valid reason for termination existed.

[50]	Accordingly, the order to re-employ Mr Armstrong, instead of reinstating him was one reasonably open to the President on the evidence and we detect no error.

[51]	We reject appeal ground 7.

Ground 8

The learned President erred in making the decision to order reemployment instead of reinstatement or Mr Armstrong by giving insufficient weight to a relevant matter(s), being his findings contained in paragraphs 63, 64, 65, 66, 67, 69, 70, 77, 78, 79 and 92.

[52]	This appeal ground denotes the paragraphs within Abey P’s decision which deal with the mitigating factors associated with the case, as he saw them.  We note the President acknowledged:

	the previous strip search processes in which Mr Armstrong had been involved;
that DSOs cannot cover every exigency and did not specifically cover the circumstances in which Mr Armstrong found himself;

that DSOs require the exercise of discretion and judgement;
the actions of Mr Armstrong were motivated by his belief in the primacy of maintaining security of the prison; and
the impracticality of the situation Mr Armstrong faced and the manner in which the search was undertaken.

[53]	Finally, Abey P stated at paragraph [92] of his decision:

“[92]	Mr Armstrong is not without blame.  He made a serious error of judgment which appears inconsistent with his employment record.  There are however significant mitigating and environmental factors outlined above.  Weighing these factors, I conclude that termination is an unfair and quite disproportionate response to the seriousness of his actions.”

[54]	There is nothing in the President’s reasoning to have us conclude that he applied insufficient weight to the mitigating circumstances.  To the contrary, he appears to have afforded considerable weight to these matters in factoring that the termination was unfair.  On the evidence it was open to Abey P to conclude that re-employment was appropriate, rather than reinstatement.

[55]	We detect no error and reject appeal ground 8.

Ground 9

The learned President erred in making the decision to order reemployment instead of reinstatement of Mr Armstrong by making mistakes as to the facts relevant [to the] matter, by finding, at paragraph 72, that Mr Armstrong made a “serious error of judgment” which “breached the spirit and intent, if not the letter of DSO 1.11”.

[56]	Again this ground of appeal centers on a finding made by Abey P that Mr Armstrong had not breached DSO 1.11.  We reiterate our finding at [28] and [29] of this decision and as such we have already addressed this ground.

[57]	We detect no error and reject appeal ground 9.

Ground 10

The learned President failed to pay proper regard to the exemplary past conduct and length of service of the terminated employee.

[58]	At paragraph [91] of his decision, Abey P said:

“[91]	The uncontested evidence is that Mr Armstrong has an unblemished employment record over 14 years.  I disagree with the Secretary as to the likelihood of reoffending.  Given his unblemished employment record, and with the benefit of seeing and hearing the evidence of Mr Armstrong during the hearing, I conclude that the likelihood of reoffending is negligible.”

[59]	This reasoning evidences a proper regard for Mr Armstrong’s employment record and that that regard formed part of the President’s decision making process to re-employ, rather than reinstate Mr Armstrong, as provided for at paragraph [93] of the decision.  This ground of appeal is entirely without foundation and it is unhelpful for such submissions to be put on appeal.

[60]	We reject appeal ground 10.

Ground 11

The learned President failed to pay proper regard to the principles established in cases such [as] in [Selvachandran] v [Peteron] Plastics Pty Ltd (1995) 62 IR 371 and 373 regarding whether there was a “valid reason” justifying the termination of employment of Mr Armstrong.

[61]	It was submitted by the appellant that Abey P erred in finding there was a valid reason, in light of the ‘analogy’ he drew at paragraphs [68] and [71] of his decision.  Mr Tullgren said the President found that Mr Armstrong did not breach “the letter” of DSO 1.11, but that he made a serious error of judgement and this error provided a valid reason for termination.

[62]	Selvachandran requires that a “valid reason” must be sound, defensible and well founded.

[63]	We are of the view that this ground of appeal has some force in that Abey P had not made a specific finding of the existence of a breach of the DSO.  However, we have found at paragraphs [28] and [29] of this decision that Mr Armstrong breached DSO 1.11.  In this regard, the breach of the DSO and subsequent failure to adhere to the provisions of s9 of the State Service Act 2000, would, in our view, provide a sound, defensible and well founded reason for termination of employment and fulfills the principle in Selvachandran.

[64]	At paragraph [72] of the decision Abey P concluded that the findings made by the Head of Agency were open to him, to the extent that one or more elements of the Code of Conduct had been breached.  The Act provides that the task undertaken by a Commissioner, in a dispute related to an unfair dismissal, is to determine whether there was a valid reason for termination and if so, was the termination harsh, unjust or unreasonable in all the circumstances.

[65]	Whilst it is true that the President commented on the reasoning of the Head of Agency being open to him, the President’s reasoning did not cease at that point.  The President found at paragraph [73]:

“I further conclude that absent any mitigating circumstances, the actions of Mr Armstrong would amount to a valid reason for termination.”

[66]	We agree with the President’s findings at paragraph 73 and reject appeal ground 11.

Ground 12

The learned President failed to pay proper regard to comments of McHugh and Gummo JJ in Byrne and Frew v Australian Airlines Limited [1995] HCA 24; (1995) 185 CLR 410 being relevant to the issue of what may be considered to be harsh, unjust or unreasonable.

[67]	The decision of the Full Court of the High Court of Australia dealt with a appeal by two baggage handlers who alleged their termination was harsh, unjust or unreasonable.

[68]	This appeal ground was not developed at hearing.  Whilst it is true the President did not refer to the decision of Byrne and Frew, the appellant made no submissions as to the relevance of the minority decision of McHugh and Gummo JJ to the matter at hand and no error is disclosed.

[69]	We reject appeal ground 12.

Ground 13

The learned President’s decision not to reinstate Mr Armstrong was plainly unreasonable, unjust or harsh.

[70]	In his decision the President, in our view, provided appropriate reasoning for ordering re-employment of Mr Armstrong rather than reinstatement to his position.  This reasoning, as can be found at paragraphs [77] to [83], [92] and [93].

[71]	Whilst we acknowledge Mr Armstrong was faced with a difficult set of circumstances, his decision to conduct the strip search of a female detainee did place him in breach of the DSO.

[72]	Having regard for our findings that a valid reason for termination of employment existed and the reasoning of the President, based on mitigating factors as provided for above, we do not detect any matter which would lead us to conclude that Abey P’s decision was plainly unreasonable, unjust or harsh.

[73]	We reject appeal ground 13.

Conclusion

[74]	For the reasons found in this decision we conclude that whilst we have made differing findings to the President, we would have arrived at the same conclusion as he did, that is, that the Head of Agency had a valid reason for termination.

[75]	However, due to the not inconsiderable mitigating circumstances of this case, including Mr Armstrong’s unblemished employment record and the comments made by us at paragraphs [52] and [59] of this decision, the termination effected was harsh.  We have concluded that the decision of Abey P to order re-employment of Mr Armstrong to his pre-termination position of Correctional Supervisor, rather than reinstatement, was the correct one.

[76]	The determination of any unfair termination of employment application by this Commission is a final resolution of the industrial dispute, excepting any right of appeal that attaches to such decisions.  The order issued by Abey P in his decision of 31 January 2014 is clear.  It provided:


“Order

Pursuant to section 31 of the Industrial Relations Act 1984 I hereby order that:

Mr Armstrong be re-employed not later than 6 February 2014.

The period between date of termination and date of re-employment shall not break continuity of employment for leave purposes but will not count for accrual purposes.”

[77]	This order, if upheld by this Full Bench, disposes of this dispute.

[78]	We have, however, concluded that the President’s, at least tacit, acceptance and encouragement of Mr Armstrong’s position being further reviewed to his detriment on the original facts alone, does not concur with an order of this Commission being a final completion of the dispute.

[79]	Abey P’s comments at paragraph [95] of his decision created some confusion as to how, as a final resolution, the respondent ought to properly apply the order.  In its decision making a tribunal should, at every opportunity, avoid creating uncertainty or irresolution.  While we regard the relevant comments as obiter, they create confusion for the respondent in properly implementing the order issued.

[80]	To be clear, to the extent that the respondent relied on paragraph [95] as having force allowing them to demote Mr Armstrong, they were wrong to do so, given our finding that the comments of Abey P at paragraph [95] of his decision were obiter and that the comments were contrary to the finality of settlement of the industrial dispute.  We note that it is also a matter of some significance that opposing points of argument as to whether to apply another sanction detailed in s10 of the State Service Act 2000 to Mr Armstrong, were not sought at the first instance hearing, from the appellant’s advocate.

[81]	As such the respondent should not rely on the comments of Abey P at paragraph [95] of his decision and should treat the order as a final resolution of the industrial dispute.

[82]	We dismiss the appeal and confirm the order of Abey P issued on 31 January 2014.
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