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Appeal lodged by Minister administering the State Service Act 2000 on 20/8/2013 in Matter T14100 of 2013 and application to suspend operation of the decision. Appeal discontinued on 10 September 2013. 


TASMANIAN INDUSTRIAL COMMISSION
Industrial Relations Act 1984
s29 application for hearing of an industrial dispute

The Community and Public Sector Union, Tasmanian Branch (State Public Services Federation) Inc.
(T13908 of 2012)

and
Minister administering the State Service Act 2000
(Department of Primary Industries, Parks, Water and Environment)

Deputy President WELLS

HOBART, 31 July 2013

Classification resolution process – translation - classification descriptors – professional stream – requirements of role - ‘best fit’ – order issued


DECISION

On 29 May 2012, The Community and Public Sector Union, Tasmanian Branch (State Public Services Federation) Inc. (CPSU) (the applicant), applied to the President, pursuant to s29(1) of the Industrial Relations Act 1984 (the IR Act) for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State Service Act 2000 (MASSA), (the Department of Primary Industries, Parks, Water and Environment (DPIPWE)) (the respondent) arising out of a translation review process for Ms Glenys Jones pursuant to Appendix 1 of the Tasmanian State Service Award (the award).

A hearing was held in Hobart on 26 March 2013 to set directions for the provision of witness statements, exhibits and other documentation on which the parties wished to rely.  The matter was heard on Monday 20 May 2013.

At the hearing Ms C Miller and Mr M Johnston appeared for the applicant.  Mr K Grey appeared for MASSA with Mr S Lennox and Mr M Hastie of DPIPWE.

Following the hearing the applicant was provided time for, and subsequently made, written submissions on 5 June 2013 on a number of authorities and arguments that the respondent had not given notice of under the informal Directions in this matter.  The respondent was also afforded an opportunity to address the applicant’s further submissions and did so on 6 June 2013.

Dispute History and the Role of the Commission

Ms Jones is employed by the respondent in the Parks and Wildlife Service (PWS) in the position of Planner (Policy and Projects) position No. 705459.  This role is a management role.  Ms Jones has worked in the State Service for 24 years.

The applicant is seeking a reclassification for the Planner (Policy and Projects) role to at least Band 3 of the professional stream classifications, but considers Band 4 to be the best fit for the position.  The position is currently classified by the respondent at professional stream Band 2.

Pursuant to Appendix 1 cl3(e) of the award (translation review process), Ms Jones requested an external review of her Statement of Duties, which was classified on 1 April 2010 as professional stream Band 2 Exhibit A16.3 – Classification Band Translation – Outcome of Preliminary Review, as she did not believe it reflected the duties of the role.  On 25 October 2010 the applicant lodged a review with the Office of the State Service Commissioner (OSSC) and the statement of duties was settled as a result of negotiation and eventual decision of the State Service Commissioner on 14 May 2012. Exhibit A1 – Jones v MASSA [OSSC] RT37-2010/11 and attached SOD  The statement of duties was subsequently assessed by the respondent and again classified as professional stream Band 2.

Following this assessment the applicant lodged the application giving rise to this matter and the file was referred to the State Sector Management Office (SSMO) for conference.  Ms Jones submitted at that conference that the respondent had made changes to the OSSC agreed statement of duties (the SOD).  The changes were made to reflect the agreed SOD with the respondent deeming the changes to only be “points of clarification.” Exhibit A17 – Respondent’s revised Job Classification Evaluation – 31/8/2012  The amendment took the form of a revised job evaluation assessment dated 31 August 2012 Exhibit A17 and was signed by Mr Mark Hastie, Principal HR Consultant.  The role of Planner (Policy and Projects) remained classified at professional stream Band 2.

The SSMO conference failed to resolve the matter and pursuant to the Full Bench decision in MASSA T13394 of 2009 MASSA T13394 of 2009 - paragraphs 6 and 7 the matter then became a dispute in relation to an industrial matter, pursuant to Appendix 1 cl1(e)(iv) of the award.  This Commission then proceeded to hear the matter under the powers provided for in s29(2) of the IR Act and in accordance with paragraph 8 of the T13394 decision which states:

		“If the Classification Resolution Process fails to resolve the claim the matter will be heard and determined by the Commission in the normal manner.” (my emphasis)

The process undertaken by the applicant and the respondent in the translation review process, is only relevant to this dispute in that it provides that that process was followed and failed to resolve the matter.  The Commission has power to deal with this dispute as an industrial matter arising from a breach of the classification structure as contained in the award.  

The Statement of Duties and Award Framework

The objective, duties and responsibility of the SOD provides:

“POSITION OBJECTIVE:

Provide authoritative advice and expertise to the Division in relation to the ongoing development and implementation of policies, projects, strategies and systems for protected area management policy, planning, and effectiveness monitoring and evaluation.

The position has a key focus on guiding and facilitating the adaptive management of protected areas in Tasmania for continuous learning and improvement.

Major Duties:
Develop, coordinate and maintain integrated systems of evidence-based performance monitoring, evaluation and reporting for Tasmanian National Parks, World Heritage Areas and other reserves.

Provide proactive, innovative and authoritative advice to the Manager (Planning Services), PWS staff, specialists, and stakeholders on the conservation and sustainable use of Tasmania’s protected areas.

Prepare, review, and advise on PWS statutory management plans, other plans, reports and projects.

Develop, co-ordinate and provide expert advice for the ongoing development of PWS management planning and evaluation systems.

Prepare Ministerial and other correspondence and briefings.

Develop and implement relevant policies, projects and strategies for the Division in the context of wider Departmental and Government policy.

Develop and implement community engagement strategies, systems and processes that ensure strong stakeholder participation.

Manage projects and programs and supervise consultants or staff as delegated by the Manager (Planning Services) or the PWS Executive.

Represent the Department on committees and at meetings with local, State and Federal agencies, community organisations and professional forums as deemed necessary by the Division.

Facilitate and promote sustainable planning and management systems for protected area management that support continuous learning and improvement.

Perform any other assigned duties at the classification level that are within the employee’s competence and training.”

The responsibility, decision making and direction received in the agreed SOD provides:

“The Planner (Policy and Projects) is responsible for the development of policies, strategies, plans and programs for the conservation and sustainable use of Tasmania’s protected areas.

	In particular, this role guides sustainable adaptive management that supports continuous learning and improvement in the achievement of management objectives.

	The Planner (Policy and Projects) provides considered, high quality, timely and authoritative advice and recommendations for complex challenges to senior managers.  The occupant will be expected to coordinate programs and projects to achieve objectives within agreed timeframes.

	The occupant may represent the Department on committees, expert forums and at meetings with local, State and Federal agencies and community organisations.

	The occupant is responsible for ensuring a safe working environment by complying with relevant Occupational Health and Safety legislation and the requirements of the Department’s Occupational Health and Safety Management System, policy, procedures and guidelines.

The Planner reports to the Manager (Planning Services) under broad direction on strategic needs and policy and contributes towards the overall development and delivery of an integrated planning and evaluation system.  Coordinate and manage agreed projects as delegated by the Manager (Planning Services) and supervise staff and contractors.

Work is undertaken within established operational guidelines, systems and processes with limited guidance required in applying highly developed expertise to complex and challenging program activities.”

The SOD qualifications state “a graduate qualification relevant to the professional duties to be undertaken is required by the employer, as provided by a university, in a discipline relevant to science, environmental planning or natural resource management”.  The employer, through the SOD, considers “at least three years’ post-graduate relevant experience” as desirable.

Witness Evidence

For the Applicant

Witness testimony was taken in evidence from Ms Glenys Jones, the incumbent in the role of Planner (Policy and Projects).

Ms Jones stated that in her current position within the Planning Services Section of PWS she is responsible for developing, implementing and managing the PWS systems for measuring and reporting on how management of Tasmania’s National Parks & Reserves is performing, which encompasses some 600 reserves and three World Heritage listed areas.

Ms Jones informed the Commission that Planning Services is comprised of a Senior Planner and Manager (Anni McCuaig) classified at professional stream Band 3, Planning Officer (Tim O’Loughlin) classified at professional stream Band 3 (capped at Level 1), Planner (Lynne Sparrow) classified at general stream Band 6 and the Planner (Policy and Projects) position classified at professional stream Band 2. Exhibit A15 – Letter from Jones to TIC (in the form of a witness statement) – page 2  Ms Jones stated the under-classification of PWS Planner positions has been a longstanding issue. Exhibit A15 – page 3 

Ms Jones stated her core work involves the “Tasmanian Reserves and Monitoring System” project (the TRMS project).  This role involves planning, designing, building, implementing, overseeing and communicating the management effectiveness, monitoring and evaluation systems.  This requires taking data from a number of sources, analysing and compiling the data and developing frameworks for key performance areas that require monitoring and reporting on, developing methodologies, recording templates, guidelines, intranet and website pages for performance monitoring, stakeholder and agency support and writing reports.  Ms Jones said she is also required to collaborate with staff and managers across PWS to develop core performance indicators for reserves and that the role has four reporting outputs.  Ms Jones said she produces evaluated case studies which are evaluations of major projects.  She referred to the evaluation of the “Macquarie Island Pest Eradication Project” Exhibit A6 – Evaluated Case Studies as an example of this work.

Ms Jones said one of the reporting outputs of the role is to evaluate the effectiveness of management plans and that an example of this is the report “Tasmanian Wilderness World Heritage Area – An evaluation of management effectiveness.” Exhibit A7 – Summary Report, Report No. 1 2004

Ms Jones referred to her 2009/10 and 2012/13 work programs as evidence of the complex work she has been required to undertake. Exhibit A8.1 – 2009/10 Work Program - page 2 & Exhibit A8.2 – Work Program 2012-13 – page 1  Ms Jones said the TRMS project formed part of the PWS Strategic Plan of 2006-2008 which provided for, under the heading of “Continuous organisational improvement”, a strategy to:  Exhibit A9 – PWS Strategic Plan 2006-2008 - final page

“Develop and implement a practical integrated performance monitoring, evaluation, and reporting system into PWS systems, processes, plans and strategies”.

Ms Jones said that in 2006 she was requested by Mr Lennox to develop a project plan Exhibit A4 – Tasmanian Reserves Monitoring System project plan – 15/5/2007 for the TRMS project (the TRMS project plan) which required identification of the purpose, outputs and outcomes to be delivered.  This plan was approved in 2007 and the project then became her core responsibility.  She was required to look at the legislative mandates for reserve management, develop the framework, recording templates, collaborating to develop meaningful performance indicators and status and trends recording.

Ms Jones referred to the TRMS project plan and stated the governance structure of the project allowed for a project team with Mr Lennox as the project sponsor and Ms McCuaig as the chair.  The governance structure evidences Ms Jones as the project manager.  Ms Jones said the project advisory team provided advice and feedback on draft components of the project at significant milestones.  They also assisted in the early phases of the project dealing with scope and the approach to the project plan.

Ms Jones stated there was very little actual feedback or input to the project from either the project sponsor or the project advisory team.  Ms Jones said following numerous workshops and consultation a draft report was produced in 2010.  The general manager then approved development of a pilot system and Ms Jones worked with various staff developing the components of the system.  The pilot system operated successfully and the respondent gave a commitment in their Corporate Plan Exhibit A10 – DPIPWE Corporate Plan 2001-2014 - page 8 to “Build and implement the management effectiveness monitoring and reporting system for Tasmania’s national parks and reserves.”  Ms Jones then commenced this phase of the project.

Ms Jones confirmed the proposed final report for the TRMS project Exhibit A5 – Evaluating Management Effectiveness Final Report 2013 (the TRMS final report) was submitted for Agency approval in October 2012.  The report went to Ms McCuaig as Manager of Planning Services and to Mr Lennox as Branch Manager who made some minor suggestions.  These suggestions were addressed and Ms Jones understands the report is being progressed to the General Manager for approval.

Ms Jones said the project was designed as a web-based monitoring and reporting system and that it was, at the time of hearing, operating on the respondent’s intranet site.  She advised that as soon as it receives agency approval it is to be transferred onto the full website.

Ms Jones stated that management effectiveness evaluation, as it relates to protected areas, is very much in its infancy worldwide and that there are very few systems anywhere in the world.  She said that the system must address the legislative mandates of the National Parks and Reserves Management Act 2002.  Ms Jones said that previously PWS only had an opinion based system and that she was required to develop indicators that show whether management performance is increasing or decreasing and that the system she developed is evidence based.  This system provides supporting documentation which in turn provides credibility for the recorded outputs.

Ms Jones stated the TRMS final report contains comment and endorsement from a range of experts on the reporting system, including international endorsements.  Further Ms Jones submitted that Peter Skafis, the Manager of Management Effectiveness Unit, NSW Parks and Wildlife said of the report:  Exhibit A5 - page v

“Congratulations on producing such a thoughtful and meticulous approach to what is really a very complex issue.  There is clearly a lot of high order thinking that has gone into this report, much of which we are considering emulating in our work.” 

Ms Jones said that a number of her templates and figures relating to the adaptive management cycle and control charts have been picked up by other organisations such as the CSIRO Management Strategy Evaluation Program and Parks Victoria.  Ms Jones referred to an example of this work and the awards given to PWS for such work. Exhibit A11 – Bundle of reports & Awards 

Ms Jones said she received recognition for her work from both the General Manager of PWS and the Head of Agency and referred to an email and DPIPWE newsletter that stated: Exhibit A12.2 – Head of Agency Newsletter 23/3/2011 – page 2

“…recently Glenys Jones (PWS Planner) was awarded a prestigious scholarship by the National Parks Institute (USA) to attend an executive seminar in leadership and innovation in national parks management.  The 12-day intensive course is specifically designed for 27 leaders in protected area management from around the world…  Acceptance into the program was achieved through a competitive selection process.  Glenys is the only participant accepted from Australia...” (my emphasis)

Ms Jones said her role is a specialist role in developing, co-ordinating and overseeing the management systems.  She stated she is the employee who is assigned responsibility for preparing reports on behalf of the agency to the Commonwealth Government for the Tasmanian Wilderness World Heritage Area and that she was tasked with developing Tasmania’s preliminary inputs to the State Party Periodic Reform in the Tasmanian Wilderness World Heritage Area Exhibit A14 – Tasmanian Wilderness Preliminary Inputs report – 16/7/2010.  This information was then used by the Federal Government to inform their State Party Report which was presented to UNESCO.

Ms Jones provided her own analysis Exhibit A13 – Applicant’s analysis of position’s work of the work undertaken against the professional award descriptors as evidence to support her claim.  Ms Jones said that both Band 3 and Band 4 descriptors provide for leading a complex activity or program unit.  She said that she fits this descriptor, as the core focus of her role for the last 15 years has been around monitoring evaluation and recording systems.

Ms Jones said her role is specialised as: Transcript – Jones – page 47 line 9

“Other planners are responsible for developing statutory and non-statutory plans for specific national parks and reserves, whereas for well over a decade my position has had a different and specialised role for developing Parks and Wildlife Services systems for measuring management effectiveness…”

Ms Jones produced a number of exhibits which provided supportive statements from both internal and external stakeholders relating to the work undertaken in her role. Exhibit A18 – bundle of documents

Ms Jones refers to her level of supervision by her Manager, Anni McCuaig:

 “…so there’s a lot of collegial support and advice that we all use to work collaboratively as a team.  So Annie [sic] gives me authority to… develop the system.”

“So whilst I might seek feedback and advice from time to time she certainly delegates the task… to me of developing the approaches…  I think it’s well recognised within the Planning Services section that I have the greatest level of expertise and experience in effectiveness monitoring, evaluation and recording, and they certainly come to me for advice and guidance in all matters related…” Transcript – Jones – page 28 line 1

Ms Jones stated there was no involvement of either herself or her manager, Ms McCuaig, in the agency’s preliminary review of her classification translation dated 1 April 2010 and said this was evidenced by emails between herself and Ms McCuaig. Exhibit A16.4 – email exchange dated 14 & 19 April 2010  

Ms Jones said that a reclassification of her role to a Band 3 or Band 4 did not need to change the reporting lines within the Planning Services section.

Ms Jones said that despite the SOD requiring her position to take lead responsibility for developing the performance management, evaluation and reporting for PWS and that the role had previously been assessed by this Commission as being Band 3 (Professional Officer Level 3), the respondent would only classify it as Band 2, year 2.

Ms Jones acknowledged there has been a lot of input from very many staff, stakeholders, experts and specialists, however it was her role to analyse these inputs and develop the framework that underpins the monitoring and reporting system.  Ms Jones said that the framework also needed to incorporate the legislated objectives of the National Parks Reserves Management Act 2002.  Ms Jones said:  Transcript – Jones - page 56 line 15

“A fundamental part of the methodology for developing this system was to consult very extensively with all those stakeholders to make sure that the system met their identified needs for performance information about management… performance for Tasmania’s national parks…”

For the Respondent

Witness testimony was taken in evidence from Mr Stuart Lennox, Director of Visitor Services with PWS. Exhibit R1 – Witness Statement - S Lennox – page 1  Mr Lennox confirmed he had been in his current role for approximately nine years.

Mr Lennox said the role of Visitor Services supports the delivery of on-ground services.  He said the respondent is “very operationally based” Transcript – Lennox – page 61 line 42 and they run most of the Visitor Services support from the Hobart office for the 26 field centres located all over the State.

Mr Lennox said he commenced his role at about the same time as the new General Manager (GM) of PWS.  He said the GM wanted a flatter PWS structure and accordingly they moved to their three region model.  Mr Lennox said at that time they were struggling with some industrial issues so implemented a regional organisation design (ROD) process Exhibit R1 – annexure A.  This ROD process looked at the operational aspect of PWS and what would be the ideal organisational design.  This mapped out a plan to deal with industrial and staffing issues and one of those issues was with the planning area.

Mr Lennox stated the Planning Services section is made up of Hobart-based staff and regional-based planners and that they have one or two planners at a regional level to deal with some of the local planning issues.  He said the ROD clarified the role of regional and Hobart-based planners.  The regional planners were classified as either general stream Band 4 or 5 and their role was to provide advice to their parks and reserve manager, regional operations manager or the regional manager.

When questioned about the rationale for classifying jobs in planning services under the general stream, Mr Lennox stated the respondent: Transcript – Lennox – page 66 line 44

“…believed that a lot of the planning roles are more of a generalist role than a specialist role and we also believe that somebody with qualifications… a degree of some description, but not necessarily, could undertake a planning role, but we do have other planners in the organisation… that have lots of expertise and on-the-job training who are also… outstanding at their job, and having taken note of that and also looking at the desires of staff across the organisation who bring with them other skills but have a desire to work in the planning area,… we felt that by having the planning roles in the general band or the general stream, gave us the opportunity to be able to provide both a career pathway for staff who may be field based or Hobart based in another role… the general stream obviously provides the flexibility for us to do that…”

When questioned about the work that Ms Jones undertakes, Mr Lennox said that in answering the question he would refer to the SOD.  Mr Lennox said the primary role of a planner is advisory and they work collaboratively and play a “facilitatory” role.

Mr Lennox said the TRMS project work was undertaken in line with “pretty much standard procedures within the service” Transcript – Lennox – page 68 line 37 and that it was achieved with a “standard project management approach that we would adopt.” Transcript – Lennox – page 68 line 41  Mr Lennox also stated: Transcript – Lennox – page 68 line 42

“Clearly the department adopted a policy, both strategically and [at] a policy level to develop a monitoring reporting system and we would expect the planners to go out and collaborate with their colleagues…” 

Mr Lennox advised the TRMS final report contained over fifty criteria and that considerable effort was made by himself and others within the executive to satisfy themselves that they could “scale up or scale down this model”  Transcript – Lennox – page 69 line 16 and that they were not setting themselves up to fail.  He confirmed they were satisfied and ended up leaving the full breadth of all criteria in.

Mr Lennox said the work of Ms Jones is no more special or complex than a lot of work undertaken by other staff in his business unit.  He said that there is a general stream band 6 Planner Exhibit R2 – Planner – position No. 706559 developing a general (generic) management plan which is to ensure direction for field staff in reserves where there are no formal statutory management plans.  Mr Lennox said this is a complex project requiring a lot of data analysis and a similar skill set to the work undertaken in monitoring and reporting systems.  Mr Lennox said this project was also innovative.

Mr Lennox gave a further example of a general stream Band 6 employee Exhibit R3 – Fire Management Officer Policy – position No. 705596 who was working on the development of a bush fire risk assessment model which was about developing a predictive model for fire behaviour.  Further, another Band 6 employee Exhibit R4 – Fire Planning Officer Hobart – position No. 334537 was looking at policy issues around fire to ensure the respondent has a clear policy, guidelines and a system to better manage fire risk.

Mr Lennox said that in December 2009 a complex project was funded by the State Government to develop a recreational vehicle management system for the Arthur Pieman Conservation Area.  He advised they advertised and appointed a project manager for this project.  The SOD for this role was classified at general stream Band 6 Exhibit R5 – Project Manager – position No. 706632.  He said the project involved a lot of input from stakeholders in terms of getting a decision that most of the stakeholders would be satisfied with.  

Mr Lennox testified that the above examples were all of a similar or equal level of approach, complexity and responsibility as to the work of Ms Jones.

Mr Lennox was unable to say what precedents, systems or forms might be available to the Band 6 employees running the projects of which he had given examples.  He said he was not sure if you could call those projects “evidence based” but he said they were not dissimilar in terms of the work Ms Jones was undertaking.  Mr Lennox was unable to say whether the classification of the SODs of the examples he had given were relevant in the classification assessment undertaken by the respondent, but he said in the job design review they had undertaken they looked at roles that were “like for like”. Transcript – Lennox – page 92 line 40

Mr Lennox said the needs of Ms Jones role were documented in the TRMS project plan Exhibit A4 which was to deliver a simple robust monitoring and reporting system.  He said the needs of the respondent did not include third party endorsements or international or national acclaim.  He stated that the work undertaken by other employees with a similar classification to Ms Jones was equally original, innovative and high quality.

Under cross-examination Mr Lennox said he was not aware of Ms McCuaig’s qualifications and that he did not believe Ms McCuaig was better placed than he to understand the duties and responsibilities of Ms Jones role.  He said that whilst Ms McCuaig may have a better understanding in the context of planning, he had a better understanding from a whole of organisational point of view.

Mr Lennox said the ROD process Exhibit R1 was a long and exhaustive process which was intended to resolve the claims made by some planners and that the SODs and classifications had come from this process.  Mr Lennox said he was not involved in the classification assessments and was not across the detail of the process.

When questioned on the previous determination of this Commission (T11632, as it related to the work of Ms Jones, the following exchange took place: Transcript – Lennox – page 84 line 11

“So the work that she was undertaking at that time sat at professional level 3?..... Well it was certainly deemed by the Industrial Commission, yes.

…but following the determination of the level by the TIC and the completion of that project was the professional band level 3 maintained or - ….. Well the decision, as I understand it, was at the end of the project she’d return to whatever her substantive statement of duties said, which is a professional 2, as I understand it.

So there was no consideration of continuing that as a permanent position?..... No.”

Mr Lennox also said: Transcript - Lennox – page 85 line 42

“…what we have been seeking to do through this process is to ensure the work the department wants done, therefore communicated to the staff through the statement of duties, is what the role is…”

Mr Lennox confirmed that the TRMS project plan and resultant work was the major or core piece of work that Ms Jones undertook at the time of translation and that the reporting system Ms Jones was to deliver needed to be “simple and robust”  Transcript – Lennox - page 89 line 12.  He said developing such a system simple would have its challenges although no more challenging than other projects across the organisation.  Although Mr Lennox confirmed the work undertaken in evaluation management is complex, he said he also considered that all the work of their organisation is complex.

Mr Lennox said he had no knowledge as to the role of the TRMS project advisory team or the amount of input they had had in the project.  Mr Lennox stated the decision on the final criteria to form part of the project sat at his level and that Ms Jones may not be aware of the range of discussions that may take place at that level prior to any feedback given to her through her manager, Ms McCuaig.

Mr Lennox said that as a result of the ROD: Transcript – Lennox – page 93 line 7

“…we wrote some generic statements of duties that would apply to those three core planning roles under the manager of Planning Services, and they were essentially identical statements of duties, but … we’ve had to make some refinements … make some, what I would call, fundamentally minor changes… but that was done at their request, that wasn’t the department’s intent.”

In light of Mr Lennox’s testimony Ms Miller for the applicant reminded Mr Lennox of the OSSC decision relating to the SOD which read: Exhibit A1 - page 7

“The respondent does not dispute that the applicant provides specialist advice and that there is a particular focus on effectiveness evaluation, monitoring and reporting for adaptive management as claimed and this they believe is acknowledged throughout the document.”

Under cross-examination about the innovative type of work undertaken by Ms Jones, the following exchange between Ms Miller and Mr Lennox took place: Transcript – Lennox – page 99 line 29

“And there was nothing like those systems that she has developed through this work previously to be used?..... Well there – there were other tools, but nothing like this.”

Submissions

For the Applicant

Ms Miller, for the applicant, said the work attributed to Ms Jones in the applicant’s submissions is work she carried out at the time of translation (March 2009).

The applicant submitted there is a history of the work of Planners in PWS being under-classified. Exhibit A3 – Memo of McCuaig to Hastie & ors – 22/5/2008  Ms Jones was required to undertake the State of the Tasmanian Wilderness World Heritage Area Report No. 1 from 2000 to 2004.  This work of Ms Jones was assessed in a previous decision of this Commission by Abey C (as he was then) in CPSU v MASSA T11632 of 2004, as best fitting a professional Band 3 classification (previously professional officer Level 3).  As a result Abey C ordered Ms Jones be given a more responsible duties allowance reflecting this classification for the period of the project.

The applicant said the balancing act in this case is distinguishing between what is required by the role and what Ms Jones brings to the position.  The applicant submitted that the work required of Ms Jones in this role is that of a professional specialist in management planning and evaluation and that it is a unique role as supported by her direct manager, Anni McCuaig in her statutory declaration provided as part of the State Service Commissioner’s review into Ms Jones’ SOD.  Ms McCuaig said: Exhibit A2 – Statutory Declaration of A McCuaig

“It was (and still is) the only position within PWS identifiable as having responsibility for reserve management performance evaluation and reporting.”

The applicant relies on the decision of Abey C in T11632 where he said at paragraph 32:

“In the circumstances I am prepared to accept that Ms Jones is a professional specialist and that performance monitoring and evaluation is a professional discipline or branch of discipline...”

The applicant submitted that since 2007 Ms Jones has been required to act as a project manager for the TRMS project Exhibit A4 to develop and build a state-wide management effectiveness monitoring and recording system for Tasmania’s National Parks and Reserves.  This project covers the 2009 translation period and is continuing.  The final report for this project entitled “Evaluating Management Effectiveness – The monitoring and reporting system for Tasmania’s National Parks and Reserves”  Exhibit A5 has been produced but at the time of hearing had not been signed off by the head of agency.

The applicant submitted that the TRMS project plan and the TRMS final report show the core piece of work that is the focus of assessing the classification as it is the major work the applicant has undertaken during and after the translation period and proves the complex nature of the work.

The applicant submitted that HR personnel are not experts on each position and are not best placed to understand the particular complexities of a professional specialist role.  The applicant said an employee and supervisor must be relied upon to clarify points of the role and to have direct involvement in a classification assessment.  However, the applicant said this is not what occurred in the evaluation of Ms Jones’ SOD.

The applicant said the SODs referred to in Mr Lennox’s evidence Exhibits R2, R3, R4 and R5 have no relevance in this matter as the department has already assessed Ms Jones’ SOD and there was no reference to those documents as part of that assessment.  Therefore, the applicant contended it is not possible to test the relativity of those positions against Ms Jones’ role.  The applicant submitted the two vital documents that should be assessed are the respondent’s own revised job classification assessment Exhibit A17 and Ms Jones’ analysis of her role against the professional stream classification descriptors. Exhibit A13

The applicant submitted the job analysis prepared by Ms Jones does not depart from evaluating the SOD and does not introduce extrinsic material.  The applicant says the examples given of the work required of Ms Jones under the SOD have not been refuted in evidence by the respondent.

The applicant submitted that a SOD can never fully encapsulate all the work that is required from a role and that in order to understand what is actually required by the SOD, a classifier must have a sound knowledge of the intricacies and details of the work of a position.  The applicant stated the evidence they have provided in this case assists with this detail when examining the SOD and taking a narrow interpretation of the position as suggested by the respondent leads to inaccurate classifications of positions.

The applicant submitted that a job evaluation classifier would need to understand the complexity of all duties together with the level of specialist knowledge required.  The applicant stated it is difficult to know all of these requirements just by looking at the words of a duty.  However, this can be done while maintaining the SOD as a pivotal document.  The applicant said that is what the evidence says in this case and asserted that this is not in conflict with the Full Bench decision in T13644 of 2010 where the majority decision at paragraph 61 said:

“The primary document for review is the SOD and the functions, qualifications and actual work performed by the incumbent, if not prescribed by the SOD, are irrelevant to any finding as to the correct classification.”  (applicant’s emphasis).

The applicant stated Ms Jones has received international recognition for creating innovative techniques in monitoring and evaluation work and that she leads a complex program as part of that role.  Accordingly the applicant said Ms Jones deserves to be properly remunerated as professional stream Band 3, with Band 4 considered ‘best fit’.

The applicant submitted that whatever plans the respondent has for the evolvement of the Hobart based planner positions, this has no relevance for this case and that this exercise is simply evaluating the role Ms Jones was required to undertake during the translation period.

The applicant asserted Ms Jones’ approved work program, examples of work required and the evidence from her line manager corroborates Ms Jones’ own evidence of what the words of the SOD actually require.  The applicant said in contrast, the respondent has provided no evidence to show Ms Jones is working outside of her SOD.  Rather, Mr Lennox had validated that the core work Ms Jones was required to complete at the time of translation was the TRMS project, including project management.

The applicant stated that whilst the respondent may assert that the Commission would be ultra vires the State Service Act 2000 (SS Act) and the IR Act by taking into account any duties not described in the SOD, but again the respondent failed to provide any evidence that Ms Jones was acting outside of her SOD.

The applicant considers that the SOD is what is to be classified and referred to the decision of this Commission T13954 of 2012 wherein the Deputy President reasoned that the Award is the most pivotal document when dealing with an industrial dispute in an Award based system.  The applicant contended this does not downplay the importance of a SOD and said: Applicant’s further written submissions – 5 June 2013

“In a typical classification dispute, work can be classified without a statement of duties as long as the work is agreed, however it cannot be classified without classification descriptors within the Award.  This is how we understand the Deputy President’s reasoning and we assert that it should be followed.”

The applicant submitted the head of an agency does not give work to an employee and tell that employee at what level of the classification table to complete it.  The applicant said Ms Jones has been required to undertake work in accordance with the SOD but the work she has had to complete in order to fulfil those requirements are incorrectly classified as the complexity of the work is not clearly understood.

For the Respondent

Mr Grey, for the respondent, said the band descriptors found in the award are broad in scope with critical differences found in the words used and that the reference framework provides the means of interpreting descriptors to clarify any ambiguity that may arise.  The respondent laid out the history leading up to the inclusion of the new classification descriptors into the award and the translation process as contained in the Full Bench decision of HSUA T13411 of 2009 (this relates to the Health and Human Services award).  The Full Bench decision of MASSA T13394 of 2009 relates to the award we are dealing with in this matter.

The respondent submitted the classification or reclassification of jobs under the translation process takes effect from 5 March 2009 and that any dispute regarding the correct classification applies on that date.  The respondent contended the SOD must be the pivotal document on which to compare the classification descriptors.

The respondent submitted that whilst the Full Bench decision MASSA v CPSU T13644 of 2010 is under appeal to the Supreme Court, it is the authority for determining the classification of duties up until such time as it is overturned by that Court.  The respondent said Abey DP (as he was then) in his minority decision said at paragraph 17:

“For future guidance I offer the following observations:

The SOD is the pivotal document in the translation review process (T13394 and [T]13411 of 2009).
Any disputes as to duties performed and the SOD are to be determined by the State Service Commissioner consistent with the agreed process.
The personal attributes of an incumbent are not a relevant consideration.  The process involves a consideration of the position, not the individual.”

The respondent relies on the majority decision in T13644 and more particularly paragraphs 61 and 151 which provide that the SOD is the pivotal document in which a classification is determined.  The respondent submitted that the SOD is the primary document because that was what was agreed by the parties in the process and which was captured in the Full Bench decision of MASSA T13227 of 2008 for the variation of the award.

The respondent submitted that s3(5) of the SS Act provides that the award has precedence over that Act and that the SS Act has precedence over any other Act when it comes to the appointment, promotion or inclusion of an employee in a class of employees, or any other matter relating to employment.

The respondent said that s31(2) of the Industrial Relations Act 1984 provides:

“A Commissioner shall not make an order under this section

(a) that is inconsistent with the provisions of any Act dealing with the same subject matter”…

To this end the respondent submitted that s34 of the SS Act specifies the functions and powers of the Heads of Agencies as it relates to the assignment and classification of duties.  Whilst the respondent referred to these sections of legislation, their submissions did not come to a conclusion on any issue.  I took the submissions to infer that as the power to assign classifications to duties lies with the Head of Agency this Commission could not make the order sought by the applicant as it would be precluded by s31(2)(a).

The respondent said the duties as contained in the SOD for the role currently held by Ms Jones are reflective of the duties required by the agency to be undertaken.  Mr Grey said: Transcript – Grey – page 117 line 45

“The relevance of a particular SOD to what an employee actually does may be subject to question, but not the legislative primacy of this instrument in defining and describing the relationship of the employee and the organisation.  While the contents of an individual SOD might be questionable it’s importance is indisputable.” 

The respondent relied on the principles of award construction as contained in the Full Bench decision of this Commission MASSA v ANF T13586 of 2009 (see paragraph 31) and stated those principles have relevance in this matter.  I have not reproduced these principles here due to their length.  The respondent said the only valid construction to be given to the award provisions concerning the processes of classification of a SOD is: Transcript – Grey – page 119 line 23

“1.	The industrial context and purpose that is to classification of duties in the Tasmanian State Service is governed by the operation of the State Service Act of 2000.

2.	All aspects of the award are relevant, including appendix 1.

3.	The origins of the relevant provisions in the Tasmanian State Service Award are relevant.  What did the parties agree to?  What was the purpose?  How have they been applied?  How long has this been the case?  In other words, what is the mutuality of intention and the common understanding of the parties in reaching agreement on the words in those provisions, and

4.	The meaning to be given to their words is their objective, not subjective construction as they appear.”

The respondent contended that for the Commission not to maintain the integrity of the agreed classification methodology has the potential to disadvantage the many thousands of employees whose duties have been classified according to the prescribed approach.  The respondent said it would be the equivalent of redefining the beginning at the end of the process.

The respondent submitted the matter to be determined is how the SOD aligns with the classification descriptors of the professional stream of the award and said any duties undertaken by Ms Jones that are not reflected in the SOD are irrelevant.  The respondent further submitted that for the Commission to depart from this principle would be “ultra vires” to both the SS Act and the IR Act and would violate the principles of award construction.

The respondent said the SOD evaluation against the classification descriptors is to be done in accordance with the ‘best fit’ of the duties and in the context of the organisational structure.  This means, the respondent contended, they must evaluate the role described in the SOD to that required with the organisation, including its level of responsibility, accountability and degree of autonomy, skill, expertise and judgement.  The respondent said the term ‘best fit’ is not an obscure reference.

The respondent further described that best fit “might not be a good fit or a desirable fit”. Transcript – Grey – page 122 line 2  Mr Grey said the choice is then to accept that fit despite its flaws or to redesign the role.  To this end he said if a situation arises where the fit between a SOD and the classification descriptors is so ambiguous as to not be meaningful then the job most likely should be redesigned.

The respondent submitted that Ms Jones translated, along with other professional employees, to the professional stream under the award on 27 November 2008 Exhibit R6 – Professional employees translation table.  Ms Jones’ duties were classified at that time as Professional Officer Level 2 and she translated to Professional Stream Band 2.

The respondent submitted that DPIPWE is divided into four sections with PWS being one of them.  PWS contains the section of Visitor Services and that Visitor Services contains the Planning Services section where Ms Jones works. Exhibits R7, R8 and R9  The respondent contended these organisational structures provide context for the role and in complex organisations the classifications need to be handled consistently and fairly.

Of Ms Jones description of her work undertaken Exhibit A15,the respondent said Transcript – Grey – page 127 line 33:

“…it’s not specialist work as required by the statement of duties.  The level of complexity is only that as required for a professional band 2 employee.  Ms Jones is not titled a project manager.  The actual work that she undertakes is only as described in the SOD.  All claims of duties and responsibilities not described are not valid and they are irrelevant.”

The respondent submitted Ms Jones has confused personal beliefs in her role with what is required by the employer.  The respondent said: Transcript – Grey – page 128 line 1

“There’s no question that her expertise lies in performance evaluation and management but that is her preference, and that she had done that for a long time.”

The respondent submitted that when Ms Jones leaves the organisation it is the agency’s intention to move the role to general stream Band 6, with qualifications being highly desirable.

The respondent submitted that the praise of the Head of Agency and others is about the high calibre of her work and not about the value of the work undertaken by Ms Jones.

The respondent submitted that Ms Jones is incorrect in her assessment that performance monitoring and evaluation cannot be done without having advanced professional knowledge.  Mr Grey said that the SOD does not require advanced knowledge and only requires a graduate qualification.  He stated: Transcript – Grey – page 132 line 46

“There is no aspect on the statement of duties that meets any aspect of the professional… band 3 classification descriptors let alone 4 or higher”; and 

“It’s not any wider than protected area management.  It is a narrow focus of duties… that is consistent with the descriptor and the focus of professional band 2, which is specialised work in a particular discipline…”  Transcript – Grey – page 133 line 37  

Mr Grey then stated: Transcript – Grey – page 134 line 13

“It is work that supports that work area, it doesn’t need the… specialised knowledge and in particular (indistinct words) a practical solution in a complex operational environment”. 

The respondent submitted the work of Ms Jones is not about redesigning the principles and policies of Parks and Reserves and does not require Ms Jones to be the final determinate in anything.

The respondent stated the position objective provides: Exhibit A1 – Annexure SOD

“The position has a key focus on guiding and facilitating the adaptive management of protected areas in Tasmania for continuous learning and development.” (respondent’s emphasis)

The respondent said: Transcript – Grey – page 137 line 45

“The operational framework is, we need in the areas for which we are responsible a better system of monitoring and evaluating how well we manage our parks and reserves – that’s what’s required, that’s what this job is required to undertake.”

Findings

This dispute relates to the classification band most relevant to the Planner (Policy and Projects) role, a position currently held by Ms Glenys Jones.  The evidence provided that the incumbent, Ms Jones, has carried out the core of her work (the TRMS project) since 2007, transcending the translation period.

The first matter to be dealt with is whether any of the work undertaken by Ms Jones in the role was work not in accordance with the SOD.  Both the respondent and the applicant provided their own analysis of the SOD against the professional stream descriptors.  Both witnesses, Ms Jones and Mr Lennox, provided testimony that the core work of the role was the TRMS project.  The applicant specifically stated in their further written submissions that the SOD is the document that is required to be classified.  The respondent provided no evidence to suggest that Ms Jones was working outside of the SOD although it was inferred a number of times during the respondent’s submissions.  An example of the inference is shown in this submission: Transcript – Grey – page 128 line 1

“There’s no question that her expertise lies in performance evaluation and management but that is her preference, and that she had done that for a long time.”

It is clear on the evidence it was not merely Ms Jones’ preference to undertake performance evaluation and management work; she was required by the respondent to perform that work as provided for in her approved work programs Exhibits A8.1 and A8.2.  The major duties of the SOD provide for the incumbent to “Develop, coordinate and maintain integrated systems of evidence-based performance monitoring evaluation and reporting…; Develop… management planning and evaluation systems; Develop and implement relevant policies, projects and strategies; Manage projects and programs… as delegated by the Manager… or PWS Executive”.  Accordingly on the evidence available I find that Ms Jones has not been working outside of the duties contained within her SOD.

I turn now to the respondent’s submissions relating to jurisdictional issues of this Commission.  Firstly, the respondent submitted that should this Commission not take account of the intent of the parties as contained in the Full Bench decision T13394 of 2009, as it relates to the SOD being the pivotal document, then the principles of award construction would not be fulfilled.  Secondly, the respondent argued that as s34 of the SS Act provided the power for the head of agency to assign classifications to duties, this Commission was precluded from issuing an order assigning a classification.

On the first point I have already found the incumbent is not operating outside of the duties contained in the SOD.  I conclude there is no jurisdictional issue on this point.

On the second jurisdiction argument we must look at what powers s34 of the SS Act provides:

	“Functions and powers of the Heads of Agencies

Subject to any Employment Direction, the functions of a Head of Agency are –

…

(d)	to assign a classification to duties to be performed in that Agency and to vary such a classification –

in accordance with award requirements; …”

Whilst this section provides for the Head of Agency to assign a classification to duties performed in a role, it only allows for such a classification to be made in accordance with award requirements.  This matter is being dealt with as an alleged breach of award, I find the Commission has the power to affect an order remedying any possible breach and there is no jurisdictional issue.

As discussed previously in this decision at paragraph 9, this matter is heard pursuant to s29(2) of the IR Act and the Commission derives its power to make orders to remedy any breach of award from s31(1) which states:

“Subject to this section, where the Commissioner presiding at a hearing under section 29 is of the opinion, after affording the parties at the hearing a reasonable opportunity to make any relevant submissions and considering the views expressed at the hearing, that anything should be required to be done, or that any action should be required to be taken, for the purpose of preventing or settling the industrial dispute in respect of which the hearing was convened, that Commissioner may, by order in writing, direct that that thing is to be done or that action is to be taken.”

What is ‘best fit’?

The award states ‘best fit’ as:  Tasmanian State Service Award - Part III, Cl.1(a)(ii)

The job components have equal weight or effect and no description within a component has more importance than another.  Some descriptors, however, are more relevant in describing different types of work than others, and therefore will have more influence in classifying that work.  Naturally, not each and every descriptor applies to any individual job.  These descriptors are appropriately used when particular descriptors of job components and the overall theme or “feel” of a particular band provides the “best fit” to an employee’s duties. (my emphasis)

		In using the descriptors it is important to consider particular organisational arrangements, such as the reporting relationships above and below specifically assigned duties.”

The respondent stated that ‘best fit’ is not an obscure reference and that:  Transcript – Grey – Page 122 line 2

“It might not be a good fit or a desirable fit but it’s the best fit of that garment.”

Whilst not reproducing them here I refer to my findings relating to ‘best fit’ in HSUA v MASSA T13954 of 2012 and more particularly paragraphs 184-188.  I cannot accept that ‘best fit’ means that if you fulfil more components of the descriptors in one Band than another that determines the ‘best fit’.  The evaluation must be looked at as a whole, taking into account all of the criteria.

To support this position I refer to a previous decision of Abey DP (as he then was) in HSUA v MASSA T13664 of 2010 where he accepted an argument advanced by Mr R Hitchcock representing MASSA (DHHS) as to the meaning of ‘best fit’ at paragraphs 58 and 59:

		“Quantitative and temporal factors expressed as percentages or otherwise are relevant but not necessarily its sole determinant and picture.  I think it’s also worthwhile noting that the level of importance of the regularity of the task can be just as significant in terms of defining what a job is, as how often it is performed.

		I agree that this is the correct approach.”

I also agree with Abey DP in that approach.  The classification of a role cannot come down to a simplistic mathematical percentage; it must consider the importance of, and regularity of, a task performed by the incumbent.  Additionally I accept the respondent’s submissions that ‘best fit’ must also consider the context of the organisation and management structure.  I find that ‘best fit’ must consider the importance of all tasks and not simply the regularity with which they are performed.

Evaluation of the SOD against the Descriptors

A SOD is an important document in describing the requirements of a role.  However, they are very rarely definitive.  In assessing classifications you must also look at what the incumbent is required to do to give true meaning to the words contained in the SOD.

Abey C (as he then was) in a decision of CPSU v MASSA T11632 of 2004 dealing with same incumbent, Ms Jones, and relating to the appropriate rate of remuneration for the role, made the following findings at paragraphs 54 - 62:

“[54]	In 2000 Ms Jones was tasked with producing the report. Beyond the regular project review meetings with her line managers, there is no evidence of any directions given as to how the report was to be written and/or structured. In the field of performance management and evaluation, the uncontested evidence is that Ms Jones has a higher level of expertise than anyone else in the department.

[55]	The report has been variously described as groundbreaking, a world first and at the forefront of world best practice for protected area management. Given the diversity of areas from where the endorsements have come, including the department itself, I accept that these descriptors are an accurate reflection of the quality of the report.

[56]	The question to be determined is the level of contribution of Ms Jones to the report.

[57]	It would seem that the employer's view is that Ms Jones' role was essentially that of coordinating editor, with much or all of the high level work being performed by others.

[58]	On the available evidence I have concluded that Ms Jones’ role went well beyond the perception presented by the department. On the evidence of Ms McCuaig and Mr O'Loughlin, I am satisfied that apart from issues of resources and timelines, the level of supervision was in the nature of periodic constructive feedback and suggestions rather that any sense of direction as to how the report was to be produced.

[59]	I am also satisfied on the evidence that the work of Ms Jones contributed directly to the formulation of agency policy and at the very least had a moderate corporate impact.

[60]	Further, I am satisfied that Ms Jones exercised a high degree of independent professional judgement and has made an original and continuing contribution to the knowledge in the relevant discipline which has in turn been applied to the department's work.

[61]	I conclude that the role performed by Ms Jones in the production of the report sits comfortably with the definition criteria applicable to a Professional Officer Level 3 and I find accordingly.

[62]	No evidence was provided as to Ms Jones’ role since the completion of the report and accordingly I make no finding in respect of work performed subsequent to the publication of the report.”

After researching the transcript of T11632 and referring to the exhibits provided by the applicant I am of the view that the work carried out by Ms Jones at that time (2000-2004) relating to effectiveness monitoring in World Heritage areas is very similar in nature to the work she has been carrying out on the TRMS project.

Abey C stated there was no current position description for Ms Jones at that time.  He ordered Ms Jones be remunerated at the level of Professional officer Level 3 for the period of the project undertaking.

Evidence was led by the applicant that the job classification evaluation was undertaken without the input of the incumbent or the incumbent’s direct manager.  I am of the view that undertaking a classification of a role without obtaining contextual information from the incumbent and their manager will provide for a less robust process.  I am inclined to accept the applicant’s submissions that the failure of the process to undertake interviews with Ms Jones and Ms McCuaig has led to a less than thorough evaluation.

Having considered the contents of the SODs provided Exhibits R3, R4 and R5 by the respondent during the hearing and the submissions and evidence of both parties I am of the view they are not relevant to the evaluation of the Planner (Policy and Projects) role.  Mr Lennox said he did not know whether those SODs were used to establish relativities when the evaluation of Ms Jones role was undertaken.  Upon examination, the SOD for the position of Planner State-wide Projects Exhibit R2 based in Hobart shows the duties are considerably different.  Ms Jones’ SOD provides for her to “Develop, coordinate and maintain integrated systems of evidence-based performance monitoring, evaluation and reporting…”.  The Band 6 Planner SOD does not contain this duty or a number of other duties contained within Ms Jones’ role.

I now turn to evaluating the role against the classification descriptors.  The applicant contended that the role of Planning (Policy and Projects) is professional stream Band 3 but considers the best fit to be Band 4.  Part III cl5 of the award provides for the summary of differences between the professional stream Bands.  The relevant parts of the clause read:

	“(c)	Difference Between Band 2 and Band 3

		Band 3 work leads a complex activity or program unit requiring the development and/or determination of the operational methodology according to the prevailing decision-making framework and to meet service delivery requirements.

	(d)	Difference Between Band 3 and Band 4

		Band 4 work leads a complex functional or program unit and develops program strategies, policies and operational approach in response to corporate or technological developments.  The complex program delivery has a direct and significant effect on the achievement of organisational objectives.

The applicant submitted that both Band 3 and Band 4 allow for work that “leads a complex program”.  Ms Jones testified that they both allow for “leads a complex activity”.  Examination of the sub-clauses above clearly indicates Band 3 work “leads a complex activity or program unit” and Band 4 work “leads a complex functional or program unit”.  The award provides for definitions of some of the descriptors.  The definitions relevant to this matter are: Tasmanian State Sector Award – Part III cl2

“(d)	Activities

	Work and actions of related fields that typically combine within a functional (Branch) or program area…

(e)	Program

	A program may stand alone or located within a functional unit.  Typically involves related disciplines within a function of an Agency or related fields that range across functional areas.  May have a defined life span and/or includes a project.

(f)	Function

	A related and aligned area of activities combined to form a unit (typically a Branch) within the structure of a Division.”

On the evidence presented and the definitions of “activities” and “function”, I am of the view that the work undertaken by Ms Jones on the TRMS project is an activity; however I do not believe the work to be a function or program as it does not fit those definitions.  I am not prepared to accept the applicant’s argument that Planner (Policy and Projects) is ‘best fit’ professional stream Band 4 and I find the duties cannot be classified at Band 4.

The respondent’s job classification evaluation Exhibit A17 for the role of Planner (Policy and Projects) makes an assessment as to whether the role is Band 2 or Band 3.  It did not consider the Band 4 descriptors.

I do not accept the respondent’s contentions that there is no aspect of the SOD that falls within Band 3.  The respondent indicated in their job classification evaluation that a number of Band 3 descriptors were fulfilled.  They did so by underlining them.  As the position has already been classified as professional stream Band 2 and the argument relates to whether the role is Band 3 I have reproduced below only the Band 3 descriptors from the job classification evaluation.  Where they relate only to a management role, those descriptors have not been included.  The components and criteria appear in the same order as they appear within the award.  I have also reproduced the underlining which indicates the respondent’s belief where the SOD fulfils Band 3:

	“Focus
Work within a specialised program or engaged in complex activities within a functional area.
The work usually integrates varied and diverse organisational policies and rules with professional systems and processes for effective operational outcomes.
Roles with a management focus, or specialists involved with a specialised program, lead an activity or program unit within a functional area.
Positions with a management focus, or specialists involved within a specialised program, lead an activity or program unit within a functional area.
Specialists/practitioners develop operational rules and guidelines and professional systems and methods to achieve program objectives.  This may modify the approach to established practices.”

The submissions and evidence of the respondent stated the role undertaken by Ms Jones was one of a narrow focus which centred on building the management effectiveness monitoring and reporting system.  Mr Lennox opined that the role of Planner (Policy and Projects) was no more complex or specialised than some other roles within PWS (my emphasis).  This statement may well be accurate however Mr Lennox did not indicate which roles he was referring to and therefore I am unable to make any comparison.  The only evidence provided by the respondent to suggest that the performance management and evaluation duties did not require specialist knowledge was that Mr Lennox did not believe it to be the case.  This evidence is in direct contrast to the evidence of Ms Jones and the OSSC decision RT37-2010/11 at page 7 which read: Exhibit A1 – page 7

“The respondent does not dispute that the applicant provides specialist advice and that there is a particular focus on effectiveness evaluation, monitoring and reporting for adaptive management as claimed and this they believe is acknowledged throughout the document.”

Having regard to the evidence presented I find that the SOD fulfils the ‘Focus’ descriptor dot points 1, 3, 4 and 5.

The ‘Context and Framework’ component of classification descriptors read:

	“The work area unit or program activities have a direct and significant effect on organisational outcomes and the achievement of corporate objectives.
Established decision-making and operational frameworks may require considerable interpretation and initiative to provide effective program and service delivery outcomes.

A complex specialised environment implementing conventional professional plans, systems and procedures.
These evolve and are modified according to policy, regulatory and/or technological requirements and developments.
Guidance and instruction may on occasion be received on the implementation of highly technically complex modifications that provide solutions consistent with policy, regulatory and/or technological requirements and developments.
Operates with considerable autonomy and is required to provide leadership regarding the design, development and operation of professional activities.
Defines core program and service delivery issues to develop options and recommendations for operational change and/or for new research projects.”

The TRMS project formed part of PWS’s strategic plan Exhibit A9 and DPIPWE’s corporate plan. Exhibit A10  I am of the view it is a significant and important piece of work and that it has a direct and significant effect on organisational outcomes and the achievement of corporate objectives.

I note that under the comments section of the respondent’s job classification evaluation they say “As an experienced professional Band 2 in her field, a high degree of autonomy is expected of Ms Jones in performing the duties at Professional Band 2.” Exhibit A17 – page 5  However, the assessor failed to acknowledge this criteria was met as can be seen by the lack of underlining at dot point 6.  The evidence shows, and was not refuted by the respondent, that Ms Jones operates with considerable autonomy.

I am persuaded on the evidence that the work involving the TRMS project has a significant effect on the achievement of corporate objectives.  I find that the SOD fulfils the ‘Contents and Framework' descriptor dot points 1, 3, 4, 5 and 6.

The ‘Expertise’ component of classification descriptors read:

	“High level specialised expertise in the relevant discipline and associated field of activity gained through extensive experience.
High level knowledge of the operational and service delivery processes of government, the relevant professional discipline, field and program area, the industry sector and the employing Agency and of the interaction between them.

Roles providing professional or policy advice require highly developed expertise based on specialised subject matter knowledge.”

I am satisfied on the evidence provided and find that the SOD fulfils all of the ‘Expertise’ descriptor dot points above.

The ‘Interpersonal Skills’ component of the classification descriptors read:

	“Leads and motivates to gain the co-operation of others in the achievement of difficult and sometimes conflicting objectives, which may include incompatible processes, in developing or implementing improvements to established plans, systems and procedures.
Manager staff and stakeholders and promote co-operation, teamwork and understanding in undertaking specialised processes.
Develops productive relationships with specialists and stakeholders with similar levels of skill and experience in related field or program area to share ideas and to resolve problems.

Clearly articulates complex and difficult issues to staff and stakeholders in terms which are understandable by the audience.
Represents the organisation with the authority to conduct and commit to a negotiated outcome regarding operational processes for the area or responsibility and which may have operational implications beyond the functional area or program activity.
Models a high standard of ethical behaviour and promotes values and a workplace culture to support this standard.”

The evidence of the OSSC decision, the agreed program of work and testimony from both the applicant and respondent witnesses provides that the core work of this role was to project manage the TRMS project.  I am persuaded that this project requires highly developed expertise and specialised subject matter.  I find that the SOD fulfils the ‘Interpersonal Skills’ descriptor dot points 1, 2, 3, 4 and 6.

The ‘Judgement’ component of the classification descriptors read:

	“Identifies, defines and develops options and recommendations to implement and improve the delivery of complex specialised programs and/or services within a functional area which may include responding to new and emerging developments.
Solutions are constrained by the existing policy and regulatory framework, budget and resource considerations and established program delivery methodologies.
Highly developed conceptual and reasoning skills to research, investigate, analyse evaluate and integrate relevant solutions from related disciplines or fields into area of activity.
Flexibility, creativity and innovation associated with high level research, investigative, analytical and appraisal skills.

Options provided and solutions recommended may require the development of new operational systems and professional methods for improved service delivery outcomes.
Alternative sources of advice may be limited within the Agency.”

The comments contained in the respondent’s job classification evaluation for each component of the descriptors are occasionally contradictory to the descriptors and/or not in accordance with the ‘snapshot-in-time’ exercise of the translation process.  An example of one of these comments is at page 10 of the document under the component “Judgement”.  It reads: Exhibit A17 – page 5

“It is considered by PWS Executive that the integrated Monitoring and Reporting System satisfied PWS requirements and no further development is required.”

Clearly the work of this role has required the incumbent to “Build and implement the management effectiveness monitoring and reporting system for Tasmania’s national parks and reserves” Exhibit A10 – page 8 and this project work has been ongoing since 2007 when the project plan was produced.  It was not appropriate for the respondent to make such a comment at a time when the majority of the work had already been undertaken by the incumbent.  This translation exercise was to record and assess the duties required in the SOD as at March 2009.

Further, the evidence provided in the OSSC process to determine the content of the SOD included the statutory declaration of Ms McCuaig.  Ms McCuaig said of the role: Exhibit A2

“It was (and still is) the only position within PWS identifiable as having responsibility for reserve management performance evaluation and reporting.”

This evidence was not refuted by the respondent.  That being the case and the narrower focus of the SOD to “evidence-based performance monitoring, evaluation and reporting” the role obviously fulfils the Band 3 criteria “Alternative sources of advice may be limited within the Agency”, however the job classification evaluation did not reflect this.

I find the SOD fulfils dot points 1, 3, 4, 5 and 6 of the ‘Judgement’ descriptors.

The ‘Influence of Outcomes’ component of the classification descriptors read:

	“Advice and recommendations are provided directly to the manager of the function or program area and/or directly to the Head of Agency in relation to the management of the activity or program unit and the development and/or implementation of new plans, systems or procedures.  Service delivery or program outcomes may be altered.
There is a clear and direct effect on the effective and efficient operation of the function or program on the implementation of government policy through program and service delivery outcomes.
Advice provided is authoritative, specialised and /or consultative regarding a particular program or range of activities.” 


On one occasion under the ‘Influence of Outcomes’ component, the respondent’s evaluation document incorrectly recorded the classification descriptors by incorporating additional wording.

I am of the view the advice required of the Planner (Policy and Projects) is authoritative and specialised and is regarding a range of activities and the implementation of government policy.  On the evidence presented I find that the SOD fulfils all of the dot points above as contained under the ‘Influence of Outcomes’ descriptors.

The ‘Responsibility for Outcomes’ component of classification descriptors read:

	“Responsible for efficient and effective program or service delivery including budget management, optimal use of resources and maintaining and /or modifying policy, administrative processes and research projects.  This includes planning future activities, negotiating for appropriate resources and determining measures for accountability.
Practitioners/specialists are accountable for mentoring and role-modelling less qualified or experienced staff.

Considerable independence in determining priorities and approach to managing the activities of the program or unit.
Specialists are required to remain abreast of contemporary developments in the discipline or field and related subject matter.
Responsibility may be shared with relevant specialists and executive management for the development of strategy, policy or program implementation for the area of activity especially with regard to new developments.”

Ms Jones is required to modify policy and research projects as part of her role.  She is also required to negotiate appropriate resourcing and determining measures as part of project management responsibilities.  I find the SOD fulfils dot points 1, 2, 4 and 5 of the ‘Responsibility of Outcomes’ descriptors above.

Therefore, I find that the Head of Agency has breached the award by assigning the wrong classification to the duties of the role of Planner (Policy and Projects) and that the best fit for the role is contained within the classification descriptors of professional stream Band 3.  I intend to make an order remedying this breach.


Order

Pursuant to s31(1) of the Act I hereby order that, within 28 days of the date of this order, the Head of Agency assign the classification of professional stream Band 3 to the duties of the role of Planner (Policy and Projects) position No. 705459 with effect from 5 March 2009.
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