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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s29 application for hearing of an industrial dispute


The Community and Public Sector Union (State Public Services Federation Tasmania) Inc. 
(T14102 of 2013)

and

Minister administering the State Service Act 2000 
(Department of Primary Industries, Parks, Water and Environment) 


PRESIDENT TIM ABEY

HOBART, 15 November 2013

Industrial dispute – private vehicle use for official purposes- condition precedent for payment as required user - requirements for payment as occasional user - application dismissed

DECISION

In this matter the CPSU, on behalf of Rhonda Evans, seeks the payment of the ‘Required User’ rate for the use of her private vehicle for ‘official purposes’ pursuant to Part IV clause 3(c) of the Tasmanian State Service Award (the Award). A conciliation conference on 16 September 2013 failed to resolve the matter.

By email dated 30 September 2013 the CPSU advised that the parties had agreed “to seek to have the matter heard by President Abey on the papers.” Whilst noting that this was not the Commission’s preferred manner of dealing with disputed matters, the Commission acceded to the request and issued Directions for the exchange of submissions. The final written submission was filed on 4 November 2013.

Background

Ms Evans is employed as a Relief Client Services Officer with Service Tasmania, a position she has held for approximately seven years. She is one of three Relief Client Service Officers employed in the Northern region. According to the respondent, Ms Evans works from the Launceston shop, and is required to provide relief (primarily for planned leave) at a range of stores in the region, including St Helens, Campbell Town, George Town, Beaconsfield and Longford.

Clause 3(c) of Part IV relevantly reads:
“(c)	Private Vehicle Use

(i)	Required User

	Where an employee is required in writing by the employer to have available on a regular basis a private motor vehicle which the employee is to be required to use for official purposes, and the employee agrees in writing so to do an allowance is to be paid for such use in accordance with the following rates:

Annual Kilometres Travelled On Duty in a Financial Year
Cents per Kilometre

Rate 1
2 litres and above
Rate 2
Less than 2 litres



First 10,000 kilometres 
71.81(100%)
61.76 (86%)
Any additional kilometres
38.06 (53%)
33.03 (46%)

	PROVIDED that where the employer wishes to withdraw the requirement to provide a private motor vehicle then, except where special circumstances exist, at least one year's notice in writing is to be given, and the notice period is to be specified to end on 30 June.

(ii)	Occasional User

	Where an employee is not required to provide a private motor vehicle for official use as prescribed in subclause (c)(i) of this clause, but otherwise receives approval from the employer to use a private motor vehicle for official purposes on an occasional basis, an allowance is to be paid in accordance with the following rates:

Annual Kilometre Travelled on Duty in a Financial Year
Cents per Kilometre

Rate 3
2 litres and above
Rate 4
Less than 2 litres



First 10,000 kilometres 
47.87 (100%)
41.17 (86%)
Any additional kilometres 
25.37 (53%)
22.02 (46%)

(iii)	For the purposes of subclauses (c)(i) and (c)(ii) of this clause, the rates specified therein are to apply as follows:

	RATES 1 and 3 Apply to motor vehicles generally recognised as having an engine capacity of 2:0 litres or more and include rotary engines.

	RATES 2 and 4 Apply to motor vehicles generally recognised as having an engine capacity of less than 2:0 litres.

	Variations to the other rates specified in the tables in subclauses (c)(i) and (c)(ii) of this clause, are to be calculated by applying the percentage shown in brackets to the relevant first 10,000 kilometres rate (as varied) shown as 100 percent.

(vii)	Where an employee is required to provide a private motor vehicle in accordance with subclause (b)(i) of this clause, and the distance travelled on duty in any financial year does not exceed 4,000 kilometres, the employee is to be paid an allowance calculated by multiplying the appropriate rate per kilometre by the difference between the actual number of kilometres travelled on duty during that year and 4,000 kilometres.”

Ms Evans has on a significant number of occasions, had cause to use her own privately owned vehicle to facilitate these relief duties. She has been reimbursed in accordance with sub clause (ii) above, relating to ‘Occasional User.’

The applicant maintains that Ms Evans should be reimbursed retrospectively in accordance with sub clause (i) relating to ‘Required User.’(the latter rate is approx. 50% higher than the former.) Further, the applicant claims a minimum payment as for 4000 km per annum, consistent with sub clause (vii).

Submissions of the Applicant

The Statement of Duties (SOD), under the heading ‘Working Environment,’ states:

“This position may not allow taking leave in peak periods and will require the occupant to travel widely within the region with minimum notice and could also include staying overnight in various locations. Occupants may be required to use their own motor vehicle. Appropriate allowances will be paid. ” (my emphasis).

Whilst a vehicle is usually supplied to Ms Evans, she is required to have her own vehicle available and appropriately serviced to use in case the work vehicle is not available. As recently as early this year, she was asked to cancel a private vehicle service because she was required to use her own car for travel.

The private vehicle in question is available at all times as required by the SoD, and is, as such, regularly available. The Award does not specify that the vehicle must be called upon for official use on a regular basis, simply that it must be available and the availability must be mandated in writing.

In the event that the employer wishes to withdraw the requirement to provide a private motor vehicle, at least one year’s notice is required (subsection (c)(i) of the Award).

Submissions of the Respondent

Subsection (c)(i) requires that the employer advise in writing that a private vehicle is to be available for official purposes and that the employee agrees in writing to do so. It is only when both events occur that the ‘Required User’ category is applicable.

The relevant SOD is generic in nature and clearly states that the individual “may” be required to use a private motor vehicle.

Section 10A of the Acts Interpretation Act 1931 states that the word “may” is to be construed “as being discretionary or enabling, as the context requires.”

At no time has the respondent written directly to Ms Evans requesting her to provide written consent to have available on a regular basis a private motor vehicle to use for official purposes.

On most occasions the respondent provided Ms Evans with a vehicle or provided an alternative, such as a taxi. Ms Evans has used her vehicle on 12 occasions over the last five financial years. The respondent submitted that if at any time Ms Evans had indicated that her vehicle was not available, an alternative arrangement would have been provided.

The following table summarises the kilometres travelled by Ms Evans whilst using her private vehicle:

Tax Year
Kilometres
Amount $
2006
3,059
1 210.68
2007
2,184
883.37
2008
560
217.69
2009
681
280.35
2010
43
17.70
2011
240
98.80
2013
672
276.66
2014
100
41.17
Total
7,539
3,026.42

The respondent engages a limited number of employees on a ‘Required User’ basis. The following table summarises this category:

Tax Year
No. of Employee
Total Km
2011
10
39,078
2012
8
31,770
2013
8
40,294

The respondent also, from time to time, authorises employees to use a private vehicle for official purposes. The following table summarises this category. Note: Whilst not explicitly stated, the Commission has assumed that this group is paid according to the ‘Occasional User’ category.

Tax Year
No. of Employee
Total Km
2011
171
174,791
2012
163
164,585
2013
151
143,038

Conclusion

The rationale for the significant differential between the two categories is not readily apparent to the Commission. In terms of Award interpretation, the following authorities are relevant:

“The relevant ‘context’ to be considered in interpreting the award extends to origins of the particular clause. However, most often the immediate context, being the clause, section or part of the award in which the words to be interpreted appear, will be the clearest guide.” Short v FW Hercus Pty Ltd (1993) 40 FCR 511 at 517-19 (Burchett J, Drummond J agreeing)
“Whilst context and purpose of an award will be relevant, ultimately a Court or Tribunal’s task is to give effect to the meaning of the award as expressed in its words, objectively (as opposed to subjectively) construed. Amcor Ltd v CFMEU [2005] 222 CLR 241 at [2] and [13]

The clause in question has its origins in Full Bench decision T33 of 1985 relating to the General Conditions of Service Award in 1985. T33 of 1985  Koerbin P, Gozzi and King CC. 13 June 1985

The Full Bench observed that for the ‘Required User’ category to apply, it was a “prerequisite to appointment for (the employee) to provide a privately owned vehicle.” At the time, of the 1586 officers authorised to use their own vehicles, 206 were required to use their vehicles as a condition of employment.

The Full bench went on to state:
“We agree that officer required to provide their privately-owned vehicles or where there is a prerequisite to do so, the consequential reimbursement should recognise the "true" expenses involved. Obviously this concept does not logically adapt itself to circumstances where officers are merely authorised to use their privately owned vehicles. For this latter category of user there can be no justification for a rate of reimbursement which equates to the required or prerequisite rate and which includes a cost of capital component. The different reasons for vehicle ownership between the different categories should be patently obvious.
In our view, an argument can reasonably be sustained that an officer who falls within the prerequisite or required group has little choice but to have or acquire a vehicle for his job. An officer authorised to use his privately owned vehicle usually has a vehicle purchased principally for private use.”

In relation to the ‘Occasional User’ category, the Full Bench observed:
“We are of the view that occasional use of a privately-owned vehicle should not attract a level of reimbursement comparable in any way to the prerequisite or required to use rate.
In our view the "authorised" user rate should not include a component for the reimbursement for the cost of motor vehicle purchase and the cost of capital. Nor should that rate totally reimburse for all of the other components contained in the Private Motoring Sub-group which may be used as the basis for calculating the prerequisite/required rate.
Authorised use should relate to the casual or occasional use of a privately-owned vehicle for work purposes and the rate of reimbursement should reflect this.”

The Full Bench went on to apply a discount of 30% for the ‘Occasional User’ category, a discount which now seems to be in the order of 50%.

Whether this differential (or any differential) remains appropriate in today’s environment is in the first instance a matter for the parties to the Award. The rationale for the 4000km per annum minimum payment is readily understood for the ‘Required User’ category and sits comfortably with the ‘cost of capital’ notion. However, I note in passing that the Australian Taxation Office does not appear to distinguish between the two categories in terms of work related car expenses.

That aside, the task for the Commission is to interpret and apply the terms of the Award as it currently stands.

In this matter the Commission has not had the benefit of evidence but has been asked to determine the matter on written submissions. This unfortunately leaves unanswered the question of what would happen should Ms Evans decline to make her vehicle available? This is a question which goes to the heart of ‘required user’ v ‘occasional user’ dichotomy.

Based on the material before me, I lean towards the conclusion that there was an implicit, (or even explicit) expectation that Ms Evans, would, when necessary, make her private vehicle available for official purposes.  However, even if this is the case, is it sufficient to satisfy the criteria set out in the clause for the ‘required user’ category?

Sub-clause (c)(i) states that firstly, the employer must establish the requirement in writing, and secondly, the employee must agree in writing, to provide a private motor vehicle for official purposes.

The SOD states that “Occupants may be required to use their own motor vehicle.” The SOD is generic in nature, and I agree with Mr Baker’s submission that the term ‘may’ is to be construed as discretionary or enabling, as the context requires.

To meet the first test I am of the view that specific correspondence from the employer to the employee, explicitly spelling out the requirement, is necessary. The generic SOD, as it reads, falls short of this. In any event, there is no evidence that Ms Evans has agreed in writing to the requirement, which is the second test.

I conclude therefore that the applicant has failed to make out the claim and the application is declined accordingly.

I make it clear that this decision is not a commentary on the merits or otherwise of the award terms; indeed there are aspects which appear unsatisfactory. I further observe that an employee being paid in accordance with the ‘occasional user’ rate must be able to decline to make a private vehicle available with impunity.

Pursuant to s 21(2)(c) I refrain from further hearing and close the file.







Tim Abey
PRESIDENT 

Written submissions lodged by:
Ms K Bicket for The Community and Public Sector Union (State Public Services Federation Tasmania) Inc. 

Mr P Baker for The Minister administering the State Service Act 2000 

