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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s29 application for hearing of an industrial dispute

Dr Russell Everard McGregor
(T14123 of 2013)

and


The Minister administering the State Service Act 2000/
Tasmanian Health Organisation – North West



PRESIDENT T J ABEY

HOBART,  26 June 2014


Industrial dispute – alleged unfair termination of employment – jurisdictional issues – contract of employment – employment relationship – was there a valid application – was there a termination of employment – appointment and promotion – expectation of continuing employment – procedural fairness – valid reason for termination – found applicant unfairly terminated – parties directed to confer on remedy - order issued


DECISION

On 29 November 2013, Dr Russell Everard McGregor (the applicant) applied to the President, pursuant to s29(1A) of the Industrial Relations Act 1984 (the Act) for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State Service Act 2000 (Tasmanian Health Organisation – North West ) (THO North West) (the respondent), arising from a dispute in relation to termination of the applicant’s employment.

In this matter the applicant maintains that he was terminated by the respondent from the position of Clinical Director, MHS Staff Specialist – Psychiatrist (Clinical Director) without proper cause and process. Dr McGregor seeks reinstatement. 

The respondent has raised a number of jurisdictional points. However, given the nature of the matter, both parties agreed that, as aspects of the jurisdictional contentions are intertwined with merit considerations, the application would be heard in totality, with the jurisdictional questions determined first. The outcome of the jurisdictional contentions would determine whether or not merit considerations would need to be assessed.

The matter proceeded to substantive hearing in Burnie on 10 April 2014 at which time sworn witness evidence was taken. The application was concluded through written submissions, the last of which was filed on 21 May 2014.

Evidence

Sworn evidence was taken from the following witnesses:

Dr Russell Everard McGregor, the applicant
Donna Jane Harris, Manager, Medical Services, THO North West
Gavin Austin, Chief Executive Officer, THO North West
Denise Parry, General Manager, North West Regional Hospital

There was a degree of conflict with some aspects of the evidence, particularly between Dr McGregor and Ms Harris. I have not found it necessary to make any findings as to witness credit as much of this conflict is not critical to the issues to be determined. However, it has been necessary to make a finding on at least one critical issue, based on the balance of probabilities.

Sequence of Events

18 March 2013

Dr McGregor, a NSW trained Fellow of the Royal Australian and New Zealand College of Psychiatrists commences as a locum psychiatrist at the North West Regional Hospital. Dr McGregor was engaged through a recruitment agency, Wavelength International (Wavelength) for an initial contract of three months. This contract was twice extended, with the most recent contract ending on 31 January 2014.

24 October 2013

Dr McGregor is approached by Umit Agis, then General Manager, Mental Health, with the offer to “act up as the Clinical Director.”

25 October 2013

Meeting involving Dr McGregor, Mr Agis and Mr Austin. 

Dr McGregor states that at the conclusion of the meeting they “shook hands” on an in principle agreement in relation to the clinical director position on an ongoing basis. According to Dr McGregor, the elements of the agreement included a salary of $400000 plus 20% ($480000); CPI adjustment; a five year contract and a commitment from Mr Austin to meet and negotiate the details. Dr McGregor said he was “overjoyed” at the outcome of the meeting.

The recollection of Mr Austin was somewhat different in terms of salary, contract terms and CPI.

There is no dispute that Dr McGregor agreed to “act up” in the director role, for no additional remuneration, pending the formalisation of a fixed term appointment as Clinical Director.

1 November 2013

Dr McGregor meets with Dr Coid, Director of Medical Services and Ms Harris. Apparently the purpose of this meeting was for Dr Coid to assess Dr McGregor’s clinical suitability for the role. According to Dr McGregor, there was a successful outcome.

6 November 2013

Dr McGregor receives per email an “offer for consideration.” Exhibit R1

In summary, the offer contained the following key elements:

	Salary package of $450000 pa.

Three year term commencing 1 February 2014
Signed acceptance of the offer was required by cob 15 November 2014.

Dr McGregor’s initial reaction on receipt of this offer was: Transcript p 34

“I was surprised, when I received the contract, on the 6th of November, I was surprised that what was in the document was not what we had shaken hands on.  Specifically, I’m referring to that it was not five years, it was three years and there was no CPI in it and my understanding it was going to be 400 plus 20 per cent, to my mathematically mind meant 480.  So, I was, and it was 450, the actual document said 450 as the grossed up salary total.  So, there is three things which weren’t, didn’t add up, it was 450 instead of 480, it was three instead of five and there was no CPI, so I was a little bit, sort of, thought, yeah, it wasn’t quite what was there.”

8 November 2013

Dr McGregor meets with Ms Harris.
(Note: A recurring theme in a number of conversations and events relate to Dr McGregor’s attitude towards overseas trained doctors (457 visas). This subject is not in my view relevant to the issues to be determined and hence is not referred to further in this decision.)

Ms Harris was not present at the 25 October 2013 meeting but had prepared the offer document on the broad instructions (given a final salary package figure) of Mr Austin. Accordingly, there was a discussion concerning the contents of this document.

Dr McGregor stated: Transcript p 36

Did you speak to her about the discrepancy between the 25th and the 1st, 6th?……Yes, I did, yeah and, you know, essentially I said, “Look, you know, this is not what I was expecting.  I was guaranteed that I would sit in a room with Gavin and the two of us would basically arm-wrestle or what not to see what, you know, small increments could be put on top, if at all”.  If at all, because I knew that there was a chance that he just wouldn’t budge, which is fair enough, I understand his role that he’s got to limit the amount of money that somebody like myself could get whilst still hiring me and I understood that I was getting a very good deal as it was but, yeah, I bought it up and I said “Look, you know, there’s this issue, this issue and this issue that I was promised, which wasn’t in it,” and I said to her you know, that this, “There’s something that I wanted to speak to Gavin about,” and I also said that, you know “I’ve sort of acted up in good faith when I was requested to do so, even though I didn’t ask for it,” and so forth “and I’ve taken a bit of heat because for me to act up when Chris was sacked put me off side a little bit with the rest of the psychiatric staff.  Prior to that I’d had an excellent relationship with everybody in psychiatry and so, you know, I’d taken a little bit of a hit with regard to that, so I was saying it wasn’t fair that you know “I’ve done this for you guys and yet you guys have sort of not done what the hand shack [sic] was”.

The evidence of Ms Harris is that, during this conversation, Dr McGregor said he was “insulted”  Transcript p 75by the offer, and further, “ …he led in to say that he expected it to be at his current arrangement where the remuneration was like a locum package and expected the accommodation and utilities and car and all the expenses as such.” Transcript p 79

Ms Harris’ evidence is that Dr McGregor indicated he would stand down from his acting role “if it wasn’t attended to and a better offer provided…” Transcript p 79/5

Dr McGregor had no recollection of indicating that he was “insulted” by the offer, stating that “in my mind it was a good offer.” Transcript p 59/5

Dr McGregor denied that he threatened to resign from his acting role. Transcript p 36/5, 59/10 and 61/5 Further, he denied rejecting the offer and making a counter offer. Transcript p 59/35

An unremarkable email exchange concerning indexation culminated in the following email from Ms Harris at 3.28 pm 

“I have spoken to the CEO and he is not willing to negotiate any further. Can you please provide me with a final response to confirm your position on the offer provided Wednesday 06 November?”

11 November 2013

The following email exchange took place during the day: Exhibit R4

12.52 pm Dr McGregor to Ms Harris

“My understanding from Gavin was very clear after our face to face meeting, which also included Mr Agis.  That is, an offer would be sent to me, after which he promised to then have a one-on-one discussion with me about the offer – in other words to negotiate.  I am sure that he has simply forgotten this, and will reconsider once his memory is jogged.  I am free to see him this afternoon at Burnie, or at any time ASAP at his convenience. “

1.18 pm Ms Harris to Dr McGregor

“I have received communications from Gavin, Gavin said, yes after he had met with you the offer (which was potentially going to be $400K) was increased to $450k. Unfortunately Gavin is unable to provide a further offer or has the scope to go any higher.

Therefore the offer remains as is, again can you please provide me with a final response to confirm your position on the offer provided Wednesday 06 November?

If you wish to discuss any further please do not hesitate to contact me. Gavin is presently unavailable.”

1.28 pm Dr McGregor to Ms Harris 

“Firstly, Gavin stated that the initial offer would be at a base of $400,000. The offer I have received is not at a base of $450,000 as you say, it is at $398,000. I would once again like for you, Donna, to clarify if Gavin’s promise to meet again with me has now been withdrawn.”

1.42 pm Ms Harris to Dr McGregor 

“As I advised Gavin is presently unavailable.  Gavin is happy to meet with you next week, however please note the offer will not increase.

Please provide a response, whether you accept the offer as is or decline it, by the close of business today. As you can appreciate we will be required to put in place a backup plan if you choose not to accept.  If we do not hear from you we understand you do not wish to accept the offer and will no longer Act up as Clinical Director, as per your indication on Friday.”

2.19 pm Dr McGregor to Ms Harris 

“So you are saying that Gavin has LIED about not meeting with regard to negotiating the deal, as he will not change it! Secondly others have LIED about how we would both negotiate in a room together! Finally you are also telling me that the base offered is 400,000 not $450,000 – or at least you are not telling me/refusing to do so.  I do NOT enjoy your methods of negotiation. Finally I do not like being told one thing and then having others send me e-mails by mistake which are evidence that I am trying to be tricked – other words being told that a short contract is better than a longer one by you. I include the said e-mail for your reference. I have multiple issues with the way the organisation has been run, and will stand up for my principles. This type of negotiation is not acceptable to me.”

At 5.10 pm Dr McGregor sent the following email to approx. 26 recipients:

“I must regretfully resign from my position as Clinical Director of Mental Health. This is secondary to substantial differences with management. I will of course give full details of the reasons for my decision quite soon in a appropriate forum; as I believe they have significant ramifications for the future of the medical profession in Australia. The previous Clinical Director of Mental Health, who is a Fellow, was evidently stood down recently and thus cannot partake in the role after my stepping down. Potentially, due to my having acted under the direct auspices of the CEO, and there being no Fellows available in Psychiatry, then all clinical enquiries ought to be directed to him forthwith. I apologise for any inconvenience.”

In explanation for his resignation, the following exchange is pertinent: Transcript p 40

“At one point you tell us she was threatening you with an announcement to the world that you’re no longer the clinical director.  What did you do about that?……Look, when you’re a psychiatrist the most important thing is that you need to secure references.  If you can’t do that then you can’t get another job because you’re subsequent job will ask you how you went in your previous job and so your reputation is everything.  So, at that point I became terrified.  I knew what had happened to Dr Wearing and the effect that it had on him, just with regard to his reputation of being stood down and with regard to, you know, the psychological it has had on him as well, which has been significant, and all I was thinking with these threatening emails was (a) I can’t understand it, it’s all perplexing, why do this at this moment, you know you’re not letting me talk to Gavin who I’d specifically shaken hands and have an agreement with.  There’s this email where there’s direct evidence that something’s going on and I don’t know what it is and I’m just thinking about my reputation and my career and that’s what I’m thinking I just don’t understand what’s going on with Donna Harris.

In relation to that then and you were really, at that stage, were only having problems with Donna Harris, what did you do about your acting up role?……Well, what I did was I wrote the email on that afternoon.

What did you write, basically?……Basically, what I did was I informed the appropriate people that I needed to inform, that I couldn’t continue to work in the role.

So, was it in your mind at that point in time that you would resign your position as a locum, is that right?……Definitely not.  I went to work the next day.

And did you still have in your mind that you had the offer open to you until the 15th for the clinical director role?……Hundred per cent, hundred per cent, I believe that that offer was still in play.”

12 November 2013

Dr McGregor’s locum contract is terminated with two weeks’ notice by Wavelength.

An inconclusive meeting involving Dr McGregor, Ms Parry and Ms Harris was held later that day.

15 November 2013

Dr McGregor returns the signed acceptance for the clinical director role. Dr McGregor’s evidence is: Transcript p 65

“Okay, so you were no longer concerned about CPI, twenty per cent, terms, the five years compared to three, that’s correct?......Basically I discussed it with my wife and she said yeah, okay, look let’s just take it.”

18 November 2013

Dr McGregor meets with Mr Austin and Ms Harris.

Dr McGregor’s recollection of the meeting is as follows: Transcript p 46

“What was the purpose of the meeting irrespective of what you thought it was going to be about?  What actually was it about?……So, um, I, um, I arrived at the meeting and Gavin was there with Donna.  Donna was looking not particularly happy and, and Gavin had a document on his table and he said to me, “Okay, I know there’s a contract but I’m not going to progress it and I’m going to take it off the table and nevertheless I’ve just hired somebody else so that makes your contract void,” and I just went “Oh, okay”, I was completely shocked and he said “Okay, I’m here, I’ve got another contract for you and I want you to take it and read it and take it home and if you don’t take it home it means you’ve rejected it,” and I said “This is very strange”.  I said “I believe that I have a valid contract with you, which you didn’t deny and I don’t want to take this contract,” which was for $250,000 and it wasn’t for the clinical director, it was just as a doctor at Devonport and do teaching and see patients and stuff and actually it wasn’t even teaching it was just at Devonport to be a psychiatrist there and he said “You know, if you don’t take it then it means you’ve rejected it and also you won’t get your references”, okay, so “If you don’t take this contract for $250,000 you won’t get your references and you can work, not as a clinical director but as a normal psychiatrist,” and I said to him “Na, I’m not touching that document.  I’m not acknowledging that that document is – I neither sought it, requested or whatnot and I’m not taking that document because I’m worried if I take that document it might negate what the real document is, the real contract is,” and he said to me “Oh, look, I’m not trying to trick you, Russell, just take the document, take it home, get your wife to read it over and we’ll meet again,” and you know he said “I’m not trying to trick you,” about two or three times and I just – no, this, I mean I don’t have any legal knowledge but to my mind, I just didn’t understand what was going on and I didn’t want to take it because I felt that I was being tricked and he said things like – he said things to me like you know, you know and you know, “you’re being terminated and your last day will be the 31st” and I said “why” and he wouldn’t give me a reason. He said – there was no reason that he gave to me as to why I’d been terminated.”

Later that day Dr McGregor emailed Mr Austin in the following terms: Exhibit A1/32

“Thank you for having the meeting just completed with me. Just to clarify the contents of the said meeting:

As you are aware you explained to me that you had today taken my Permanent Clinical Director Job “off the table”, and that I would not be allowed to do it.  You then presented to me today a full job contract as a Permanent Psychiatrist at a rate of approximately $280,000 packaged, which was scheduled to begin on 06/01/13. You stated that I should take it home and read it, and failure to do so would mean that I had rejected it. Of course I did not take it home, as it was not a contract I had sought or requested, or knew anything about. I stated that I had a contract as the Clinical Director. You also stated that the Locum Psychiatrist job I am currently performing would end on Friday, and would not be renewed. You also stated that the position of Clinical Director had been filled by you and thus the contract with me for Clinical Director was void, and could not occur. The only way you said I could continue to work in the Area was by signing this new contract presented to me today. You also stated that most importantly you were very upset with the email I wrote to other doctors and that you had poor feedback with regard to it.”

Ms Harris agreed that the email was a “fair recollection” of the meeting. Transcript p 88/15

In relation to events up to and including 11 November, Mr Austin said: Transcript p 110/111

“Were you aware of how Doctor McGregor was responding to that?........I was aware that he wasn’t happy with that offer and that he wanted to meet with me so I was of the understanding we’d meet until he sent out the email – I don’t know what date off the top of my head – but the email that he sort of went to about twenty six different people indicating that he was unhappy with the organisation and unfortunately that email displayed a level of poor or bad behaviour that was inconsistent with everything I’d been trying to do as a CEO.  

So did you have a discussion with Doctor McGregor in relation to that email?.........Eventually, yes – yeah – so –

What was the nature of that discussion?.........Well he – he arrived after some time in my office with a signed offer for the – for the CD position and I informed him – ‘Russell that offer is off the table – your behaviour – you’ve indicated you’re not – that we’re all a bunch of unsuitable people as an organisation and me in particular as an individual and so that offer’s off the table’.”

And later: Transcript p 111

“Thank you.  So I’ll just take you back – you referred to the receipt of the signed acceptance from Doctor McGregor.  Was that a surprise to you?  How did you respond?........Oh it was a surprise to me because I thought up til then every indication was one of total rejection, both of the dollar amount and basically of the entire organisation.  You know – all along I have no issues with Doctor McGregor’s clinical ability or clinical work.  It was – it was at that management level that I was having problems – you know.”

In relation to the 18 November meeting, Mr Austin said: Transcript p 112

“So did Doctor McGregor make assertions to you that he understood he had a contract even though you might’ve said it was void?..........Not that I’m aware.  My understanding was that he understood what I was saying that the offer was off the table because he was quite crushed and hurt and his countenance quite fell and he realised that that was off the table.

So is it your belief that he understood that and thought that he no longer had an offer?.........That was my belief, yeah.  We were going to now start talking about him being employed as a staff specialist – psychiatric.”

Mr Austin’s evidence is that the resignation of the acting role amounted to a rejection of the offer: Transcript p 113

“Okay, and so can you confirm or otherwise your belief that Doctor McGregor had rejected, sometime before he gave the acceptance in, of the on-going offer for the clinical director?..........Well as far as I was concerned the email was a very clear rejection.  It was a rejection of being the CD.  It was a rejection of the organisation as a total whole but the worst thing was making it as wide as he’d done.”
  
On the question of Ms Harris’ authority to change a term of the contract offer, Mr Austin said: Transcript p 121

“The last email he got from her was ‘if I don’t hear from you by the end of business today I will assume you don’t want to act as clinical director anymore and the offer – and you are refusing the offer’ – and when I asked her – well that means the contract changed – why didn’t you re-issue a new contract (indistinct words) and yet she didn’t know why.  My question is were you aware of any of that?...........I was – I – it would be normal business practice for Donna to be hassling people to make a decision.

But she issued an ultimatum……..It’d be normal practice for Donna to be hassling people to make a decision because she – she needs to have certainty around the clinical director’s role for the THO North West for the Mental Health Service.

But I put it to you Mr Austin that she had – that Doctor McGregor had since Friday to make that decision under the actual document that you gave him and she admits she had no authority to change that document, and what was happening during that day was, and I get the feeling you’re not aware of it, but she was contacting him and saying ‘I want you to tell me what you’re doing about something that is due on the 15th and secondly if I don’t hear from you I’m going to assume that you don’t want to act as clinical director anymore and you’re not going to accept your offer’……..It would be normal for Donna to be hassling people for a decision.”

Mr Austin agreed that the decision to terminate the locum contract was triggered by the 11 November 2013 resignation email from Dr McGregor. Transcript p 126

Ms Harris states that only the Chief Executive Officer (CEO) had the authority to change the term of a contract offer. Transcript p 95 In relation to the offer before Dr McGregor, Ms Harris said: Transcript p 96

“So why would Doctor McGregor think that he didn’t still have the offer on the table for the 15th?...........I believe that from the email correspondence that gone on with Doctor McGregor and the fact that he wanted a bigger and better offer and that we hadn’t come to the table with it clearly meant that he didn’t want the offer.”

25 or 29 November 2013

Dr McGregor meets with Mr Austin and Ms House.

Dr McGregor restates that he felt the felt the contract was still in place. Transcript p 48  Mr Austin states that Dr McGregor and he “haggled” over an alternative offer for a clinical role. There was no agreement reached.

29 November 2013

Dr McGregor files a s29(1A) notification with the Commission concerning a “dispute in relation to termination of employment.” Further and better particulars are filed on 11 December 2013.

19 December 2013

A conciliation conference is held in Launceston.

20 December 2013

A Record of Outcome is issued which records the following:

“At the conclusion of the conference, the following agreement was reached in settlement of the dispute:

[3]
Dr McGregor is to be reinstated to his role as described in the Tenure Agreement between Tasmanian Health Organisation – North West and Dr Russell McGregor dated 15/10/2013.

Such reinstatement is to take place as soon as is practicable.
Dr McGregor is to be financially compensated for any loss of salary and benefits for the period between his most recent working day and the date of reinstatement.
The employer gives no undertaking nor is it under any obligation in respect of any employment relationship between the parties beyond 31 January 2014.
Leave is granted to either party to seek the assistance of the Commission should any matter/s remain in dispute.
[4]	The file shall remain open until advised by the applicant or 31 January 2014, whichever comes first.”

Mid-January 2014

Dr McGregor resumes work but in a largely non clinical capacity. There were no discussions with Mr Austin concerning the clinical director role during this period.

31 January 2014

Dr McGregor’s locum contract comes to an end and Dr McGregor ceases work. Dr McGregor states he was not interested in having a confrontation by turning up to work on 1 February 2014. Transcript p 72

Jurisdiction

The respondent raises a number of jurisdictional issues and contends that there was no termination from an offer of employment in accordance with s 29(1A) of the Act.

Is There a Valid Application before the Commission?

The application was lodged on 29 November 2013 utilising the Commission provided form.

Part B has the boxes ticked for a dispute in relation to termination of employment and alleged breach of an award or registered agreement.

Part E is titled Particulars of Employment with Former Employer. The information provided by the applicant in this part is clearly limited to the locum consultant psychiatrist position.
Part G is titled Additional particulars regarding Termination of Employment. The applicant has notated “Failure to follow legal process for grievance – unlawful termination of contract”.

The respondent submits that the application was limited to the locum contract matter and this was disposed of by consent at the conciliation conference on 19 December 2013. Specifically, the Record of Outcome dated 20 December 2013 states:

“The employer gives no undertaking nor is it under any obligation in respect of any employment relationship between the parties beyond 31 January 2014.”

Whilst acknowledging that the Commission is not limited to the subject matter of the application, (s20(3)), the respondent contends that this power is only exercisable where there is jurisdiction to deal with the matter in the first place. (see R v Tasmanian Industrial Commission, Farrell Kenneth James, ex parte (2002).

Finding

The s29(1A) form requires only a ‘tick box’ answer in Section B relating to the Purpose of Application for a Hearing. Hence we only need to conclude that the purpose of the application was to deal with a dispute relating to ‘termination of employment.’

Part E seeks particulars of employment. Whilst it is a reasonable inference that the particulars provided relate to the termination in question, the questions asked do not contemplate the highly unusual circumstances of two contracts being on foot at the same time and, arguably, both having been terminated.

Thus from the form it would be reasonable to conclude that the application related to the termination of the locum contract. However, from a jurisdictional point of view, the possibility of a further contract being in dispute could not be ruled out.

Under cover of correspondence dated 11 December 2013, the applicant provided ‘further and better particulars.’ Relevantly, this document contains the following statements:

“It would appear that the negotiations for a permanent contract occurred on or around this date whereby it would appear that the parties were close to an agreement that never eventuated.”

…

By way of summary, we see the issues as being twofold:

Why was Dr McGregor’s contract terminated?
Why were the negotiations for permanency stopped by the hospital?”
Attached to this statement was a copy of the letter of offer dated 6 November 2013 with the signed acceptance from Dr McGregor.

Thus, there is no doubt that the issue of the Clinical Director contract was part of the application and therefore before the Commission, even if was not described as a ‘termination’ at that point. This might be put down to imperfect knowledge (at the time) of all the events on the part of Dr McGregor’s representative. A reading of the statement lends some weight to this observation. This in itself is not fatal in a jurisdictional sense and I note that the matter was remedied in the subsequent ‘statement of particulars’ filed on 24 March 2014. There was, at the time, a valid s29(1A) application before the Commission for ‘a dispute in relation to termination of employment’. Once jurisdiction is established pursuant to the Industrial Relations Act (IRA) the Commission may:

	Allow the amendment, on such terms as it thinks fit, of those proceedings or a document relating to the matter (s21(2)(k));

	Correct, amend, or waive any error, defect or irregularity (s21(2)(l));
	In the exercise of its jurisdiction under this Act, the Commission is not restricted to the specific claim made or the subject-matter of the claim. (s20(3)).
The respondent contends that the Clinical Director contract was not discussed at the 19 December 2013 conciliation conference. I do not agree. The matter was raised, albeit briefly and inconclusively. It was not however referred to in the Record of Outcome, other than leave for either party to seek the assistance of the Commission “should any matter/s remain in dispute” (my emphasis). Presumably the applicant at the time had some confidence in his ability to negotiate a satisfactory outcome with the employer.


The Commission has no knowledge of what, if anything, occurred between the conference and 31 January 2014. From a jurisdictional point of view the only relevant consideration is that the applicant met the time line to reactivate the matter in the Commission. 

I conclude that there is a valid application before the Commission, the subject matter of which includes the alleged unfair termination of Dr McGregor from the position of Clinical Director MHS/Staff Specialist – Psychiatrist.

Nature of the Employment Relationship

The respondent submits that there is no jurisdiction to hear this matter as the applicant has never been an employee in the role of clinical director in terms of the offer made on 6 November 2013.

The respondent contends that offer and purported acceptance does not automatically create an employment relationship if no employment contract is executed and, as in this case, there is no appointment in accordance with the State Service Act 2000 (SSA).

Further, whether or not there is a contract in place and whether or not such contract has been breached is beyond the jurisdiction of the Commission.

The respondent submits that whilst the CEO has the delegated power to appoint pursuant to s37 of the SSA, this CEO delegated power has not been exercised in this instance. The respondent relies upon the High Court decision in Suttling Director General of Education and Ors v Suttling [1987] 162 CLR 427 Brennan J as referenced in T12761 of 2006 Burton v MASSA  Para 35 and 36 Director General of Education and Ors v Suttling [1987] 162 CLR 427 Brennan J:

“Members of the Service are appointed pursuant to the Act and their rights must be ascertained by reference to its provisions. The relationship between a civil servant of the Crown and the Crown has often been described as contractual, though the civil servant has been appointed pursuant to statute…If the relationship is contractual, the contract must be consistent with any statutory provision which affects the relationship. No agent of the Crown has authority to engage a servant on terms at variance with the statute…”

The respondent contends that based on this authority, the legislation governs the relationship and it is secondary to ask as to whether there is a contract which embodies its provisions. It follows, therefore, that failure to comply with provisions in a statute (SSA), about authority and procedures for appointment cannot be overcome by resorting to an argument that a contract of employment has been formed in fact by offer and acceptance.

In relation to the contract, the respondent submits that there was no genuine consent to the terms by the parties and therefore there is not and there was not at any time a common law contract of employment. Further, the offer, albeit quite detailed, did not deal with all elements required of a contract including termination.

The respondent further submitted that at no point in time during the contractual period or immediately subsequent to it did the applicant seek in any way to maintain the employment relationship. The applicant did not raise any objection, during the initial conciliation proceedings, in relation to the clinical director role. Indeed the respondent contends that the matter was not raised until a statement of particulars was filed on 24 March 2014.

Finding

I accept the respondent’s submission that the Commission lacks jurisdiction to enforce contractual issues. Nonetheless, to determine whether there is an employment relationship, it is necessary to firstly look at whether there is a contract of employment. The elements necessary to support the creation of a contract can be summarised as follows:

	There must be an intention between the parties to create a legal relationship, the terms of which are enforceable

The must be ‘offer’ and ‘acceptance’
	There must be ‘consideration’

The parties must be legally capable of making a contract
There must be genuine consent
The contract must not be entered into for any purpose which is illegal

Having reviewed the evidence I have reached the following conclusions:

There can be no doubt that the email correspondence of 6 November 2013 Exhibit R1 constituted an offer of employment. I note that contrary to the respondent’s submission, the offer does deal with “termination” in the acceptance form (item 4). The terms of this form must be considered part of the contract. I note further that the offer came with a covering email which stated:

“Please feel free to contact either Gavin or myself if you do have any questions. We look forward to hearing from you and if you wish to meet and discuss please let us know so we can arrange accordingly.”

I am satisfied that on receipt of the offer, Dr McGregor’s main concern was that it did not comply with his understanding of the “handshake agreement” reached at the meeting on 25 October 2013. Having heard from both Dr McGregor and Mr Austin, I can readily understand why both parties genuinely misunderstood each other’s position on some of the terms discussed. 

That said, Dr McGregor did not in my view act unreasonably. His major concern was to gain a meeting with Mr Austin, something he believed was promised on 25 October 2013 and he was likely frustrated when this did not happen. He did not in my view attempt to negotiate the terms with Ms Harris, nor did he propose a counter offer. This behavior was entirely consistent with the invitation extended in the 6 November 2013 email.

There is no evidence that Dr McGregor rejected the offer. Specifically, I am unable to accept Ms Harris’ contention that Dr McGregor said he would reject the offer if the terms of the locum contract were not matched, for the following reasons:

	Dr McGregor said he was “overjoyed” as the outcome of the 25 October meeting
	The proposition was described by Dr McGregor as “absolutely crazy” Transcript p 38

Mr Austin said that Dr McGregor was “quite crushed and hurt” when he realised the offer was off the table at the 18 November meeting
It seems likely from the evidence that there was a conversation which referred to locum rates, but a non-specific conversation is a long way short of a demand on the respondent to match the rates paid for a locum appointment.

It is not entirely clear whether Ms Harris was authorised to put the ultimatum to Dr McGregor as contained in the email of 11 November 2013 at 1.42 pm; an ultimatum which did not feature in the email from Ms Harris less than 25 minutes earlier. Certainly Mr Austin was copied in on the emails. When questioned on this aspect, Mr Austin repeatedly said that “it would be normal for Donna to be hassling people for a decision.”  Regrettably, I find this evidence to be evasive.

That aside, there was no warrant from anything that Dr McGregor said or did for the respondent to issue the ultimatum they did, both in terms of timing (“close of business today”) and the notion that silence connotes rejection. Dr McGregor had a valid offer to consider with an invitation to discuss the terms. He was not required to respond until 15 November 2013.

The evidence of Ms Parry concerning the meeting on 13 November 2013 was inconclusive and, in any event, the substance was not put to Dr McGregor in cross-examination.

At no stage prior to 18 November 2013 was the offer withdrawn.

Dr McGregor signed the acceptance and returned the form on 15 November 2013. I conclude that at that point a valid contract of employment was formed.

I accept the respondent’s contention that, in the case of a State Servant, for an employment relationship to be established, the contract must be consistent with the requirements of the SSA. However the respondent has failed to point to why Dr McGregor’s contract was deficient in terms of the SSA.

Mr Austin had the delegated authority to make the offer.

The preamble to the correspondence reads:

“Your salary and conditions of employment will be in accordance with the Salaried Medical Practitioners (AMA Tasmania/DHHS) Agreement 2009, the State Service Act 2000, the State Service Regulations 2001, and the Long Service Leave (State Employees) Act 1994.” 

I note that this offer is virtually identical in format to the offer for the Staff Specialist position made on 18 November 2013.

I am not aware of any further requirement under the SSA which amounts to a pre-condition for the establishment of an employment relationship.

I therefore conclude that a valid employment relationship was on foot from 15 November 2013, albeit, (and by agreement), it would not formally come into effect in terms of performance of work until 1 February 2014.

I conclude that there is no jurisdictional barrier which would preclude the Commission from dealing with the merits of the application.

Was There a Termination of Employment?

On 18 November 2013 Mr Austin advised Dr McGregor that the “offer is off the table.” Transcript p 111 As an employment relationship was formed on 15 November 2013 with the return of the signed acceptance form, I find that the action of Mr Austin was a termination of employment.

From the evidence there is no doubt that the reason for the termination was the email from Dr McGregor dated 11 November 2013 in which he resigned from the Acting Director role, and more specifically, the fact that it had been circulated widely within the Hospital.

Was procedural Fairness Afforded?

 Section 44 of the SSA specifies the grounds under which a permanent employee may be terminated. Relevantly, s44(3)(a) states:

“(a)  That a permanent employee is found under section 10 to have breached the Code of Conduct

Section 10 deals with breaches of the Code and the mechanism for investigation and determination of whether an employee has breached the Code. Generally this is understood to involve an Employment Direction No. 5 (ED5) investigation. Whatever mechanism is adopted, procedural fairness is mandated (s10(4)(a).

In this case Dr McGregor was terminated without any formal investigation and without providing Dr McGregor with any of the rights and opportunities normally associated with procedural fairness. I therefore conclude that the denial of procedural fairness in this case was as close to absolute as is possible.

There may well be an argument that Dr McGregor was engaged under a fixed-term contract and if so, s45 of the SSA might be said to apply. This issue is far from settled in my mind. Either way, this would not in itself grant immunity from the unfair dismissal provisions of the IRA and therefore the absence of procedural fairness remains.

Accordingly, I find that Dr McGregor was unfairly terminated on 18 November 2013.

Other Issues

The respondent raised a number of other issues which traverse both merit and jurisdictional issues. I deal with these below.

Appointment and Promotion

Under s3(a) of the IRA, ‘appointments’ are specifically excluded from the definition of an industrial matter. The respondent contends that the applicant was not an employee and the remedy sought is a matter more correctly categorised as an appointment.

I disagree. I have found that an employment relationship was in existence and was unfairly terminated. It follows that the available remedies are reinstatement, re-employment or compensation.

Did the applicant take action to defend and/or maintain his appointment to the clinical director position?

The respondent contends that the applicant did not take effective action to maintain the clinical director role.

From 15 November 2013 onwards Dr McGregor steadfastly maintained that his Clinical Director contract remained on foot. Evidence for this is found in the following:

	Email to Mr Austin dated 18 November 2013 Exhibit A1 @ 32

Email to Stephen Hayes dated 19 November 2013 Exhibit A1 @ 43
Evidence of Dr McGregor re 28 November 2013 meeting. Transcript p 48
I have already found that the Clinical Director position was a component of the original S29 application, albeit inaccurately described.

The matter was not pursued with any vigor at the 19 December 2013 conciliation conference. The extent of any negotiations between the applicant and Mr Austin during January 2014 is not known to the Commission.

The application before the Commission was reactivated within (albeit just) the designated time frame.

The nature or extent of any negotiations between the applicant and the employer between 1 February 2014 and 24 March 2014 when further particulars were filed, is unknown to the Commission.

I conclude that this issue is a material consideration in determining remedy.

Continuing Employment

The ‘unfair dismissal’ jurisdiction is based on a requirement that an employee “who has a reasonable expectation of continuing employment” must not be terminated without valid reason. S30(1) of the IRA defines ‘continuing employment’ as follows:

“…means employment that is of a continuing or indefinite nature or for which there is no expressed or implied end date to the contract of employment.”

The respondent contends that as the offer made to the applicant has an express end date of 5 January 2017, the applicant fails to meet the criteria and cannot proceed with a dispute in relation to termination of employment.

In my view this is an incorrect construction of the definition.

There is no doubt in my mind that the intent of this provision is to cover the situation where a genuine fixed-term contract comes to end through the effluxion of time. Such a circumstance does not amount to a termination at the initiative of the employer. A review of the Hansard debate in the Legislative Council when this amendment was debated lends weight to this construction. Hansard 29/11/2005. Industrial Relations Amendment [Fair Conditions] Bill 2005

Importantly, the definition contains the disjunctive ‘or’. Properly read, this means that a contract which does not contain an “expressed or implied end date” automatically meets the definition of ‘continuing employment’. Similarly, if an individual could demonstrate through evidence that their employment was of a continuing or indefinite nature,’ even if their contract had a notional end date, they would similarly satisfy the definition.

I have already intimated that I have some doubts as to whether contracts of the nature under discussion are genuine fixed term contracts. I say this principally because of the propensity for contracts for medical staff to be routinely rolled over, coupled with the unqualified right to terminate the contract on notice. That said, at the very least Dr McGregor had a reasonable expectation for continuing employment, at least for three years. 

Valid Reason

The respondent maintains there has not been a termination of employment. Respondent Submissions p11
	 I have formed a different view on the evidence.

The onus is on the employer to establish a valid reason for termination. (s30(5)). As this has not happened, it is unnecessary to consider this aspect further.

Conclusion and Remedy

I have found that Dr McGregor was unfairly terminated on 18 November 2013.

Given the unusual circumstances surrounding this matter, I propose to direct the parties to confer on the matter of remedy.

 In approaching this task, the parties should take the following aspects into account:

	The level of unfairness, in terms of denial of procedural fairness, was profound

The extent of prior service is either minimal or arguably non-existent
The Record of Outcome dated 20 December 2013 noted that “the employer gives no undertaking nor is it under any obligation in respect of any employment relationship between the parties beyond 31 January 2014.”
	The degree of vigor that applicant applied to the maintenance of the clinical director contract over the duration of this dispute
The practicality of reinstatement/re-employment
Leave is reserved to either party to refer the matter to the Commission should the matter remain unresolved.


Order

Pursuant to section 31 of the Industrial Relations Act 1984 the parties are directed to confer on the matter of remedy, taking into account the considerations referred to in the preceding section.

The file will remain open pending further advice from the applicant.
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