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Industrial dispute – long service leave entitlement – deemed transmission of business – termination and crystallisation of long service leave entitlement – previous service - liability for accrued long service leave entitlement


DECISION

This matter concerns a reference pursuant to s13(1) of the Long Service Leave Act 1976 (LSL Act) and relates to a claim by Mr Gary Nilsson for an entitlement under s8(2)(a) of the LSL Act.

The respondent is Mercury Walch Pty Ltd (ACN: 162 726 276), a business providing printing services and printed products.

The matter was listed for hearing on 20 August 2014. At the hearing Mr G Nilsson, the applicant appeared, and Mr R Millhouse and Ms K Clements appeared for Worksafe Tasmania. The Respondent was represented at the hearing by Mr A Cameron.

The WorkSafe Tasmania investigation report prepared by Inspector, Ms Kristie Clements, was tendered into evidence. Exhibit WS1 The report, with attachments, was not contested by the respondent. 

Employment History

Mr Nilsson commenced employment with Mercury Walch Pty Limited (ACN: 051 706 186), a Division of PMP Print Pty Ltd, on 10 January 1994 (Note: This is a different company entity to that of the respondent, notwithstanding the similarity in name).

In 2005 an exchange of shareholdings resulted in PMP Print Pty Ltd taking a 49% shareholding in Penfold Buscombe Australia Pty Ltd. On 1 August 2007 Penfold Buscombe Australia Pty Ltd changed its name to Geon Australia Pty Ltd (GEON).

I am satisfied on the evidence that the above shareholding exchange is not material to the matter before the Commission. The ‘employer’ for all relevant purposes between 1994 and 2013 was GEON.

In 2013 GEON was placed into receivership. The employment contract of Mr Nilsson was terminated with effect from 21 March 2013 (see correspondence from McGrathNicol (Receivers and Managers Appointed) dated 11 April 2013 and Finding under Fair Entitlements Guarantee Act 2012 (FEG) dated 27 August 2013).

On 22 March 2013 Mercury Walch Pty Ltd (ACN:162 726 276) purchased GEON in what is described as an asset sale. Asset sale agreement and correspondence from Michael Todisco dated 5 September 2013

On 22 March 2013 Mr Nilsson was offered employment with Mercury Walch Pty Ltd in the following terms:

“Dear Gary Nilsson,

You will be offered employment with Mercury Walch Pty Ltd.

This letter is to inform you that the period of service you had with Geon Holdings Pty Ltd or any related company of that entity will not be recognised and any period of service with your old employer does not count towards your period of employment with Mercury Walch Pty Ltd.

Your hourly rate will be the same including all loadings as at 21st March 2013.

Shortly following your acceptance of this offer you will be provided with a Contract of Employment.”

Mr Nilsson accepted this offer and continues to be employed with Mercury Walch Pty Ltd.

Conclusion

For reasons outlined below it is not material, in Mr Nilsson’s case, as to whether there has been an actual transmission of business as provided in s5(4) of the LSL Act. However for completeness, I conclude that, as the transaction was limited to an asset sale, it does not constitute an actual transmission of business(Hayman v Neill (1960) AR (NSW) 363).

Section 2(2) of the LSL Act deals with a “deemed” transmission of business and reads:

“2. Interpretation

…

(2) Where an employee is employed in or about any place in the business of an employer and the employment of the employee with that employer is terminated, and, not later than the expiration of a period of 2 months from the date on which that employment was so terminated, the employee becomes employed in or about that place in the business of some other employer, the business of the employer by whom his employment has been terminated shall, for the purposes of this Act, be deemed to have been transmitted to the employer by whom he so becomes employed if the business in which he so becomes employed is of the same, or substantially the same, kind as the business in which he was employed in the employment that has terminated.”

I am satisfied on the evidence that, in Mr Nilsson’s case, there has been a deemed transmission of business.

The determination of an entitlement to long service leave in such circumstances was addressed in Elkin v Barminco T9906 of 2002 Abey C (Elkin) and more recently in United Voice v Captive Services Pty Ltd (Captive Services). T14111 of 2013 Wells DP

Section 12(4) of the LSL Act reads:

“12. How and when long service leave shall be taken
…
 (4) Notwithstanding anything in this section, where the employment of an employee is for any reason terminated before he takes any long service leave to which he is entitled, or where any long service leave entitlement accrues to an employee because of the termination of his employment, the employee shall be deemed to have commenced to take his leave on the date of the termination of employment and to be entitled to be paid by his employer ordinary pay in respect of that leave accordingly”

The critical test is firstly, has there been a termination? In Mr Nilsson’s case the answer is clearly ‘yes’. He was terminated by GEON (Receivers and Managers Appointed) and paid out certain accrued entitlements under FEG.

The second question is whether, at the time of termination, did an entitlement to long service leave crystallise? At the time of termination, Mr Nilsson had been employed by GEON for 19.21 years. This equates to an unconditional long service leave entitlement equivalent to 16.648 weeks’ pay.

In summary, and consistent with the findings in Elkin and Captive Services, if an entitlement crystallises at the time of termination, the liability for such payment rests with the employer which instigated the termination and the liability for payment arises at that point. The liability does not transfer to the new employer, irrespective of whether there has been an actual or deemed transmission of business. In the event that an entitlement does not arise at the time of termination (e.g. less than seven years’ service), the transmittee would assume liability for such accrued service with the transmitter. 

I conclude therefore in Mr Nilsson’s case, that the liability for the accrued long service leave entitlement relating to service between 10 January 1994 and 21 March 2013 rests with GEON.

In the case of ongoing employment with Mercury Walch Pty Ltd, consistent with Elkin, the clock does not start afresh. Previous service with GEON would count for the purpose of determining the total period of service, and hence potential future entitlement, but the liability which I have found attaches to GEON would be considered as leave taken. In practical terms this means that so far as Mercury Walch Pty Ltd is concerned, long service leave continues to accrue from 22 March 2013.
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