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Industrial dispute – termination of employment – code of conduct investigation – standing of ED5 process in light of other proceedings in the Commission – preliminary investigation – imputed bias – procedural fairness – suspension and access to staff colleagues – alleged discriminatory action by management – irretrievable breakdown in the employment relationship – valid reason for termination found – procedural fairness afforded – application refused – accumulated flexi-time - order issued


DECISION

On 3 January 2014 Peter Johnathan Pangas (the applicant) applied to the President, pursuant to s.29(1A) of the Industrial Relations Act 1984 for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State Service Act 2000 (MASSA) (Department of Primary Industries, Parks, Water and Environment (DPIPWE) (the respondent).

Overview

By letter dated 3 October 2013 the Secretary, Mr Evans, advised the applicant that, pursuant to Employment Direction No. 5 (ED5), he intended to investigate allegations made against Mr Pangas that may constitute a breach of the State Service Code of Conduct (the Code). The correspondence referred to nine specific allegations. Mr David Farmer was appointed to conduct an investigation into the alleged breaches of the Code.

Mr Pangas was suspended on full pay in accordance with Employment Direction No 4 (ED4). 

In correspondence dated 7 October 2013 the scope of the investigation was expanded to include an additional eight allegations, making a total of seventeen allegations.

Mr Pangas was invited by Mr Farmer to participate in the investigation, either by interview, written statement and/or the provision of any documents. Exhibit R15 attachment 44  Mr Pangas declined this invitation on the basis that there were matters before the Tasmanian Industrial Commission (TIC) which needed to be resolved first (RO12 and RO17–2013/14), together with what Mr Pangas perceived as an unsatisfactory response from Mr Farmer to questions he had raised  Exhibit R15 attachment 45 email dated 25 October 2013.. Mr Pangas did however state as follows: Exhibit R15 attachment 45 email dated 21 October 2013.

“Please note that I do want to defend myself against all the allegations made against me though this will need to wait until the conclusion of the matters before the Industrial Commission.”

By letter dated 16 December 2013 Exhibit R14 attachment H  the Secretary advised of the outcome of the investigation together with Notice of Determination and Sanction imposed. The Secretary found that, on the available evidence, all but one of the allegations were sustained and the Code had been breached in a number of respects.

The Secretary determined to terminate the employment of Mr Pangas with five weeks salary paid in lieu of notice. The Secretary provided reasons for the sanction imposed, concluding:

“The Office of the Valuer General has many and varied customers, including members of the Tasmanian community, Local and State Government agencies and statutory bodies, industry and business organisations.  Your conduct has resulted in a lack of confidence that you will conduct yourself in a manner consistent with the Code of Conduct and the reasonable expectations of the employer in the performance of your duties as a Valuer.

Consequently I find that all of the other available sanctions available under Section 10 of the State Service Act 2000 are grossly inadequate given the circumstances. From the evidence obtained during the course of this investigation and the substantiated breaches of the Code of Conduct, as outlined in this decision, it is evident that you are unwilling and/or indeed incapable of complying with the reasonable expectations of the employer in the performance of your duties.

In addition, your belligerent attitude and recalcitrant approach to Management as established in this investigation has fundamentally damaged the integral employer/employee relationship to such an extent, it cannot be overcome or re-established. Therefore, the termination of your employment is the appropriate sanction to apply.”

Mr Pangas contends that the process used for his termination was unjust and did not meet with natural justice and procedural fairness principles. The ED5 process was flawed and there were other mitigating factors which resulted in in unjust treatment. Mr Pangas seeks reinstatement without loss of salary, payment of API fees and training courses missed.
Background

To provide context it is necessary to provide a brief history of events which preceded the ED5 investigation. The documentation in terms of email exchanges, correspondence, reports and other relevant documentation is voluminous, and hence the following historical summary is necessarily abridged in the interests of containing the length of this decision within reasonable bounds.

Mr Pangas was first employed by the Department in the Office of the Valuer General (OVG) in 2007 and he completed his tertiary qualifications in December 2007.

In 2008 Mr Coverdale was employed and appointed to the statutory position of Valuer General.

Mr Pangas gained API accreditation on 7 May 2012.

On 16 October 2012 Mr Pangas emailed the respondent (Mr Evans) attaching a document which alleged a number of inappropriate behaviours and/or actions taken against him by Mr Coverdale. There followed a series of meetings and email exchanges involving Mr Pangas and senior management. It is clear that the issues were not resolved to Mr Pangas’ satisfaction.

On 31 January 2013 Mr Pangas provided to Ms Kent, General Manager, Information and Land Services, a document titled “Letter of Complaint – Issues involving Warrick Coverdale and his treatment of Peter Pangas.”

Ms Kent met with Mr Pangas on 12 February 2013 and on 15 February advised that a preliminary investigation was to be undertaken and that, in the interests of procedural fairness, Mr Coverdale would receive a copy of his complaint, notwithstanding Mr Pangas’ opposition to this latter course. Ms Andrea Schiwy, an external investigator, was appointed to conduct the preliminary investigation.

On 1 March 2013 Ms Schiwy interviewed Mr Pangas.

During March 2013 the written complaint material was reviewed by the respondent. The Head of Agency formed the opinion that a breach of the Code may have occurred and an ED5 investigation was commenced in relation to Mr Coverdale. Ms Schiwy was appointed to undertake the investigation. From the evidence and submissions, it is clear that Mr Pangas had misgivings about this process and asserted that the allegations as framed by the respondent did not accurately reflect the complaints he initially lodged. These concerns were reflected in the application dated 28 May 2013 lodged by Mr Pangas pursuant to s50(1)(b) of the State Service Act 2000. RO 45 – 2012/13

On 3 July 2013 Mr John Whittington, Acting Secretary, sent an internal memorandum Exhibit R15 attachment 8 to Mr Pangas which identified the subject matter as: 

	Formal Response to Issues of Concern in Your Employment With DPIPWE

Provision of Lawful Directives in Regard to Employer’s Workplace Expectations.
For convenience I refer to this document as the ‘Lawful Direction’. This 16 page document summarised the history of the complaints lodged by Mr Pangas and identified the actions taken by the employer in response to these complaints. The document included the following:

	A direction that Mr Pangas is to report directly to Mr Sablowski, with the ability to elevate a matter to Ms Kent if not satisfied with Mr Sablowski’s response.

 ‘Lawful directions’ relating to compliance with Spot Tracker and Checking in Procedures together with a requirement to utilise the Agency OH&S system for reporting hazards and/or incidents.
Actions to address Outstanding Performance Management Documentation.
A ‘lawful direction’ in regard to Effective Communication and use of Email.
A statement that failure to comply with these lawful directions may result in more formal action being taken which may include disciplinary action if a determination was made that the Code had been breached.
An email exchange then followed in which Mr Pangas took issue with aspects of the document. Exhibit R15 att 9

Mr Pangas took personal leave for approximately one month returning to work on 20 August 2013.

On 19 August 2013 Mr Evans wrote to Mr Pangas outlining the findings of the ED5 investigation into Mr Coverdale (Coverdale Investigation). Exhibit R15 att7 This investigation involved 20 allegations. In summary, the Secretary found:

	There was no evidence to support Mr Pangas’ allegations that Mr Coverdale had engaged in behavior that a reasonable person would consider bullying, harassing or discriminatory.

The findings in the Investigation report found that 6 of the 20 allegations were true or partly true. However these findings did not support a determination that Mr Coverdale engaged in bullying, harassment or discrimination.
The correspondence further stated:

“I have concerns about what appears to to be discrepancies in some of the evidence obtained during the course of the investigation which appear to indicate that some of your allegations may have been frivolous and/or vexatious and/or knowingly false.”

The Secretary sought a written response to four specific issues within 10 working days. Mr Pangas did not provide a response and submitted (during the hearing) that ill health had prevented him from seeking a SSA review within the statutory time frame.

 Ms Kent’s evidence is that prior to Mr Pangas’ period of personal leave, she had been attempting to set up some mediated discussions in an effort to undertake Mr Pangas’ Performance Management Review (PMR) for 2012/13 and 2013/14. These efforts continued after Mr Pangas returned from leave.

In an email chain during September 2013, Mr Pangas repeatedly declined to participate in a meeting concerning the PMR process, contending that there were unresolved matters before the TIC.

The allegations included in the formal ED5 correspondence of 3 October 2013 include the four issues arising out of the Coverdale investigation which Mr Pangas had not responded to.

Evidence

Sworn evidence was taken from the following witnesses:

Warrick Coverdale, Valuer General since 2008.
Kathleen Frances Kent, General Manager, Information & Land Services since 2009.
Richard Peter Carhart, Specialist Valuer (Commercial) with the OVG since 2012.
John Whittington, Deputy Secretary, Resources and Information, DPIPWE, for the past six years.

Mr Pangas was invited to submit a sworn statement and subject himself to cross-examination. He declined this invitation, choosing to rely on submissions and documentation.

The ED5 Allegations

In correspondence to Mr Pangas dated 3 October 2013 the Secretary states: Exhibit R15 att 2

“It is alleged that you may have acted contrary to the following sections of the State Service Code of Conduct which state:

Section 9(1) “An employee must behave honestly and with integrity in the course of State Service employment.”

Section 9(3) “An employee, when acting in the course of State Service employment, must treat everyone with respect and without harassment, victimisation or discrimination.”

Section 9(6) “An employee must comply with any standing orders made under section 34(2) and with any lawful and reasonable direction given by a person having authority to give the direction.”

Section 9(10) “An employee must not knowingly provide false or misleading information in connection with the employee’s State Service employment.”

The incidents that have given rise to the allegation of a breach of sections 9(1) and/or 9(10) of the State Service Code of Conduct are based on the evidence and findings of the investigation report dated 9 July 2013, which you were provided a copy of on 21 August 2013.  It is alleged that you:

Failed to disclose at any time after 14 August 2012 that you had a copy of the Performance Management Review (PMR) document dated 29 June 2012, which contained your supervisor’s comments.

Made a false and/or misleading allegation to the Head of Agency, as stated by you in a complaint document dated 31 January 2013, that the supervisor comments contained on your PMR document had been withheld from you by your supervisors; namely Warrick Coverdale and Frank Sablowski.

Provided a false and/or misleading reason for your refusal to attend a meeting on 22 October 2012 to discuss your PMR on the basis that you did not have time to consider the PMR document, when you had had the document since 14 August 2012.

Made a false and/or misleading allegation against Warrick Coverdale to the Head of Agency, as stated by you in a complaint document dated 31 January 2013, that you suffered a delay in gaining professional accreditation by four years as a result of Mr Coverdale’s actions.

The incidents that have given rise to the allegation of a breach of sections 9(3) and/or 9(6) of the State Service Code of Conduct are:

It is alleged that between 20 August and 23 September 2013 you failed to comply with the lawful and reasonable directions issued to you on 3 July 2013 in regard to effective communication and use of email, as outlined on page 14 of that correspondence.

In particular, it is alleged that;

On or about 29 August 2013 in a meeting with Richard Carhart, Specialist Valuer (Commercial) Mr Carhart found your tone to be belligerent and confrontational and your behaviour or conduct unprofessional and potentially intimidating.

You copied other employees into some of your email correspondence with Kate Kent and/or Frank Sablowski between 12 September and 19 September 2013.

Between 20 August 2013 and 23 September 2013 you engaged in a number of email exchanges with Kate Kent in regard to work related matters and your attendance at required meetings to discuss and complete your outstanding Performance Management Reviews that left Ms Kent feeling threatened and distressed.

It is alleged that since your return to work on 20 August 2013 you have failed to actively prepare for and participate in the performance management program and system established in the Agency, including your refusal to attend required meetings in regard to your performance within the State Service, in accordance with the State Service Act 2000, Part 7A, Section 51B(a).

It is alleged that since your return to work on 20 August 2013 you have failed to prepare for, and engage in, discussion, development and completion of your outstanding and your current Performance Management Plans in accordance with Ministerial Direction No 26 – Managing Performance in the State Service, clause 3.2(a).

It is alleged that on a number of occasions between 26 August and 23 September 2013 you failed to comply with the lawful and reasonable instruction to comply with the ILS Division Spot Trackers Policy and the Draft OVG Spot Tracker Procedures that was emailed to you on 20 June 2013.

It is alleged that on a number of occasions between 26 August and 23 September 2013 you failed to comply with the lawful and reasonable instruction issued to you on 3 July 2013 in regard to the checking in procedures for the Office of the Valuer General.”

In correspondence dated 7 October 2013 the scope of the investigation was expanded to include the following additional allegations: Exhibit R15 att 13

It is alleged that you failed to report a motor vehicle accident you had in a Government-plated vehicle assigned to you as soon as practicable on or after 23 September 2013 contrary to the DPIPWE Motor Vehicle Policy (enclosed for reference).

It is alleged that you failed to report to the employer in a timely manner damage you caused to private property in a Government-plated vehicle assigned to you on 23 September 2013 while undertaking your duties as a State Service employee.

It is alleged that you failed to report to the property owner damage you caused to their private property in a Government-plated vehicle assigned to you on 23 September 2013 while undertaking your duties as a State Service employee.

The incident that has given rise to the allegation of a breach of section 9(6) of the State Service Code of Conduct is:

It is alleged that on 1 October 2013 you failed to comply with the reasonable and lawful instruction of your supervisor, Frank Sablowski, to complete the relevant paperwork associated with a motor vehicle accident, namely the completion of the Tasmanian Risk Management Fund for (TRMF) in accordance with the DPIPWE Motor Vehicle Policy.

The incidents that have given rise to the allegation of a breach of sections 9(6) and/or 9(10) of the State Service Code of Conduct is:

It is alleged that on a number of occasions between 26 August and 23 September 2013 you failed to accurately record personal travel and maintain the vehicle log book for the government plated vehicle assigned to you to the required standard.

It is alleged that on 2 October 2013 you refused to comply with the reasonable and lawful instruction of your supervisor, Frank Sablowski, to provide an aerial image of the exact location of the motor vehicle accident to assist with the investigation of the incident.

The incidents that have given rise to the allegation of a breach of sections 9(9) of the State Service Code of Conduct are as follows:

It is alleged that on one or more occasions, between 26 August and 23 September 2013, you used a Government-plated vehicle that was assigned to you for personal use after normal business hours without authorisation contrary to the DPIPWE Motor Vehicle Policy.

It is alleged that on or about 23 September 2013 you used a damaged government vehicle after normal business hours for personal use without authorisation contrary to the DPIPWE Motor Vehicle Policy.”

In addition to sections 9(1), 9(6) and 9(10) of the SSA, the Secretary identifies a possible breach of s9(9), which reads:

“9(9) An employee must use Tasmanian Government resources in a proper manner.”

Applicant’s Failure to Engage with the ED5 Process

It is common ground the Mr Pangas declined to participate in any aspect of the ED5 process. In an email to Mr Farmer dated 21 October 2013, Mr Pangas said: Exhibit R15 attachment 45

“Please note that I do want to defend myself against all the allegations made against me though this will need to wait until the conclusion of the matters before the Industrial Commission.”

The matters before the Industrial Commission at the time were as follows:

RO45 – 2012/13
This application was lodged on 28 May 2013. The matter was the subject of a conciliation conference on 19 June 2013, a Directions Hearing on 5 September 2013 and a formal hearing on 29 October 2013. The subject matter of the application primarily related to allegations of bullying and harassment by Mr. Coverdale; OH&S issues; conduct of the Coverdale investigation and proposed “remedial and/or disciplinary action” against named managers.

RO12 – 2013/14
This application was lodged on 8 October 2013. The subject matter of the application included allegations relating to the assignment of tasks below skill level; excessive scrutiny and discriminatory behaviour in relation to the reporting of vehicle accidents; incorrect recording of dates on the LADDER system concerning the PMR process; alleged violent and aggressive behaviour of manager; staff contact and access to library whilst suspended and importantly, a request that the ED5 investigation not proceed until the matters before the Commission are dealt with.

This application was the subject of a conference on 8 November 2013, a matter I will return to shortly.

RO17 – 2013/14
This application was lodged on 20 November 2013. The subject matter of the application included alleged imputed bias on the part of Mr Evans; alleged shortcomings of the investigator Mr Farmer in relation to procedural fairness; failure to investigate alleged violent and aggressive behaviour of a manager; ongoing complaints against an unnamed staff member in the OVG and time limits for lodging review applications.
Both RO12 and RO17 were listed for further hearing on 23 December 2013. However, both matters were adjourned sine die, pending the outcome of Mr Pangas’ unfair dismissal application.

I begin this consideration from the premise that the lodgement of an application, under either the SSA or the Industrial Relations Act, does not in itself ‘stay’ any proceedings or action which might otherwise be on foot. An application might seek an order or direction from the Commission that certain things happen or cease to happen, but until such direction is made, there is nothing to prevent processes or action already in train from continuing. 

This is pertinent to RO12 which was the subject of a conference/hearing on 8 November 2013. A review of the transcript clearly shows that Mr Pangas’ application to have the ED5 application held over was canvassed. At the conclusion of the conference Wells DP issued directions (as subsequently amended) in the following terms:

That whilst the applicant is on suspension from his employment, the respondent provide him access to any and all of the project management resources currently available in the DPIPWE library for the purpose of undertaking his study for a Diploma of Project Management.  Access to these texts is to be facilitated by Ms Teresa Banman at the request of the applicant.  The texts are to be available for collection by the applicant within three working days of his request.

That whilst the applicant is on suspension from his employment, the respondent provide him access to a meeting room within the “Lands Building” for the purpose of meeting with a representative of the applicant’s professional association, the Australian Property Institute.  Access to a meeting room will be provided upon the request of the applicant to Ms Teresa Banman and the location of that meeting room will be at Ms Banman’s discretion.

That the respondent not make any finding or recommendation, or implement any action arising from the current ED5 investigation against the applicant, until the matters being considered in the applicant’s State Service Review matter RO45 of 2012/13 are finalised.”

From these directions the respondent was precluded from “making any finding or recommendation or implementing any action arising from the ED5 investigation…” until RO45–2012/13 was finalised. The direction did not prevent the ED5 investigation continuing; it only precluded the making of a finding or taking any action against Mr Pangas. The decision in RO45 was released on 19 November 2013, after which there was no barrier to the respondent bringing the ED5 process to finality.

Against this background for Mr Pangas to persist with his position of non-engagement with the ED5 process can only be described as a high risk strategy.

I make the further observation that s50 of the SSA is styled as a ‘review’ of an ‘action.’ An ED5 investigation is a quite separate, statute based process which stands alone. On application, the Commission will review the action and the process of investigation, once the investigation and determination is complete. Whilst it is open to make interim directions (as per RO12 above), it is difficult to envisage circumstances whereby the Commission would intervene to prevent an ED5 process continuing to finality. This is particularly so in light of Pervan v Frawley, TASSC 27 [2011] Porter J 3 June 2011 which is discussed later in this decision.

Was Procedural Fairness Afforded?

Imputed Bias

Mr Pangas submitted that as the Secretary Mr Evans was identified as both the complainant and the decision maker, he was automatically disqualified from adjudicating the matter. Hence the decision to terminate the employment contract of Mr Pangas was invalid.

This matter was raised as a preliminary application and I issued a decision on transcript denying the application. I now confirm that decision.

In an email dated 7 November 2013, Mr Evans states: Exhibit A3 tab B

“To be clear, I am the complainant and you are the respondent. Any other person(s) involved in the investigation are deemed witnesses, including any person you nominate who may have knowledge or information about the matters under investigation. You will be provided with copies of witness statements and access to any other documentary evidence that the investigator has gathered, as per his advice to you.”

Mr Pangas referred to an extract from Wikipedia, which reads: Exhibit A1

“One form of imputed bias is based on the decision-maker being a party to a suit, or having a pecuniary or proprietary interest in the outcome of the decision. Once this fact has been established, the bias is irrebuttable and disqualification is automatic – the decision-maker will be barred from adjudicating the matter without the need for any investigation into the likelihood or suspicion of bias.”

It follows, Mr Pangas contends, that Mr Evans as both the complainant and decision maker is automatically disqualified from adjudicating the matter.

Section 10(3) of the State Service Act 2000 states:

“10. Breaches of Code of Conduct
(3) The Employer is to establish procedures for the investigation and determination of whether an employee has breached the Code of Conduct.

The ‘procedures’ referred to in s10(3) are found in ED5. Clause 7(1) of ED5 reads:

“7. Allegation and Investigation

7.1 Should a Head of Agency have reasonable grounds to believe that a breach of the Code may have occurred, the Head of Agency must appoint, in writing, a person (the Investigator) to investigate the alleged breach of the Code in accordance with these procedures. The Investigator must be impartial and must report to the Head of Agency in accordance with Clause 7,9 on the outcome of their investigation.”

Clauses 7(4) to 7(11) broadly cover issues relating to procedural fairness.

I turn now to the Wikipedia definition of ‘imputed bias’ and the reference to the decision maker being “party to a suit.” The Lexis Nexis Concise Australian Legal Dictionary defines ‘suit’ as:

“Suit encompasses any civil legal proceeding brought by one person against another to enforce a right or claim, or to obtain redress for damage sustained. It has largely been replaced by the term ‘action’, which includes proceedings of any kind, both at law and in equity.”

In my view the use of the term ‘suit’ is very much in the context of legal proceedings in a court, which is distinctly different from the ED5 process initiated by the Secretary.

The Wikipedia definition also refers to the decision maker having a “pecuniary (monetary) or proprietary (property) interest in the outcome of the decision.”

I am quite satisfied that the Secretary had neither a monetary or property interest in the outcome the investigation. The Secretary was following an administrative process set down in statute which, if he forms the view that there are reasonable grounds to believe that a breach of the Code may have occurred, mandates that he must appoint an investigator. This is the beginning of the ED5 process.

In my view the Secretary loosely and perhaps inappropriately described himself as the ‘complainant’. The ED5 process does not require a ‘complainant’ in the normal sense of that word. The Secretary is charged with the appointment of an Investigator and bringing the allegations to the attention of the respondent. How these matters come to the attention of the Head of Agency is not material. The allegations might be drawn from a complaint, or they might come from knowledge gained through everyday management of the Agency. To accept the applicant’s contention would render ED5 largely inoperable in that the Secretary would be precluded from initiating an investigation.

I find no evidence of imputed bias and the application is rejected.

The ED5 Process

Employment Direction No 5 mandates that “these procedures are to be applied with procedural fairness, natural justice and in a timely manner.”

Clause 7 Allegations and Investigation, sets out in prescriptive detail the processes and events which must occur during the process. In the case of Mr Pangas I conclude as follows:

	The appointed investigator, Mr Farmer was impartial
	Mr Pangas was advised of the substance of the allegations together with an outline of possible sanctions should a breach of the Code be found.
	Mr Pangas was given the opportunity to be interviewed and/or provide documentary material. He was also invited to be accompanied by a support person. He was also offered the opportunity to peruse and relevant documentation and witness statements. Mr Pangas declined to participate.
	Mr Pangas was provided with a full copy of the Investigation Report and allowed 14 days to provide a response. Exhibit R14 att F He chose not to provide a response.

In an email exchange with Mr Farmer between 21 and 25 October 2013, Exhibit R15 att 44 Mr Pangas raises a number of issues concerning the conduct of the investigation. Some of the issues raised are addressed elsewhere in this decision. In my view Mr Farmer has adequately responded to the issues raised. 

Absence of a Preliminary Investigation

Mr Pangas contends that procedural fairness was denied in that the Secretary did not commission a preliminary investigation prior to forming the view that there are “reasonable grounds to believe that a breach of the Code may have occurred.” Mr Pangas contrasted this position with the Coverdale investigation in which a preliminary investigation was undertaken.

This issue was addressed in Pervan in which Porter J referred to a number of relevant authorities, including:

“It is not in doubt that, where a decision making process involves different steps or stages before a final decision is made, the requirements of natural justice are satisfied if the decision making process, viewed in its entirety, entail procedural fairness. Ainsworth v Criminal Justice Commission 175 CLR  [1992] at 578 Mason CJ, Dawson and TooheyJJ [see 
   Pervan para 38]

“In examining a staged statutory procedure concerning the rights or interests of a practitioner, in addition to considering the availability of procedural fairness at each stage it is necessary to take into account the statutory scheme as a whole in so far as it establishes a framework directed at achieving procedural fairness.”  Phan v Kelly [2007] 158 FCR 75 at [39] Tamberlin J [see Pervan para 39].

Porter J noted the judgment in Cornall v AB [1995] 1 VR 372

”The Appeal Division of the Victorian Supreme Court (Ormiston, Coldrey and O’Bryan JJ) held that there was no obligation to afford procedural fairness in an investigation at a preliminary or administrative stage of a procedure if, looking at the procedure in its entirety, the person to be affected had a fair and complete opportunity to put a case.” Pervan para 51

Porter J went on to conclude at para 60:

“I take the view that Cornall should be applied in the determination of this point as to the clause 4.1 exercise. Insofar as it is a decision in the true sense, the formation of a belief leads only to an investigation, at the end of which no formal findings are required to be made. Whilst the investigation may cause some detriment, the applicant has three opportunities in the investigatory and determination processes to respond to the allegations and to otherwise participate.. There is a very weighty trend towards holding that the rules of procedural fairness do not apply to decisions that merely commence investigatory or similar processes where these processes do not of themselves involve final determinations: (citations omitted).”

And later (para 69):

“I take the view that the existence of reasonable grounds for a belief in the Head of Agency is a matter essential to the exercise of power under clause 4.1 of CD5. Accordingly, if it is shown that no belief was formed, or that the belief was not based on reasonable grounds, then the Secretary would have lacked the power to initiate the investigation.”

I conclude that there is no actual requirement to conduct a preliminary investigation. Each case will turn on its own facts, with the critical issue being whether the Secretary has reasonable grounds to believe that a breach of the Code may have occurred. If the Secretary forms such a view, then an investigation is mandated.

In this case there is no evidence to suggest that there were not reasonable grounds for the Secretary to reach such a belief. Indeed it is reasonable to conclude that the subject matter of most if not all of the allegations were in the direct knowledge of the Secretary. This might be distinguished from the Coverdale investigation which was largely based on allegations made by Mr Pangas, of which it is unlikely the Secretary would have direct knowledge, thus justifying the preliminary investigation.

I conclude that the absence of a preliminary investigation in this matter does not amount to a denial of procedural fairness.

Suspension and Access to Staff colleagues

It would seem that coincidental with the suspension of Mr Pangas on full pay, staff of the OVG were instructed not to contact or engage with Mr Pangas on ‘work matters.’ Mr Pangas asserts that this denied him access to potential support witnesses and/or documentation and frustrated the formulation of his defence against the allegations.

Whilst I acknowledge that a blanket prohibition on contact might potentially give rise to a denial of procedural fairness, regard must be had for the particular circumstances of the suspension.

ED5 deals with suspension of employees with or without pay. Clause 6.4 outlines the issues to be taken into account in a suspension decision. They include:

	“the nature of the offence, and
the impact on other employees of the employee remaining in the workplace.
the danger of disruption in the workplace.”


The letter of advice from the Secretary concerning the ED5 Investigation relevantly states: ExhibitR15 att 2

“The primary reasoning behind the decision to suspend you on full pay relates to the serious nature of the allegations against you; in particular your alleged non-compliance with OH&S policy and/or procedures and your refusals to participate in meetings in regard to your employment and performance in the State Service.  I am also of the view that for the proper investigation of these allegations your absence from the workplace is required and that your continued present in the workplace woul have a negative impact on other employees.”

It is clear that the Secretary felt that unconstrained access on Mr Pangas’ part would potentially have an adverse impact on the working environment. That conclusion was open to him and in such circumstances, so too was the direction above to OVG staff, notwithstanding the potential tension with procedural fairness rules.

The critical issue is whether this potential for a denial of procedural fairness translated into an actual denial. It was open to the applicant to suggest that Mr Farmer interview witnesses who might potentially provide support for Mr Pangas. In addition Mr Pangas could have requested access to documents in order to prepare his defence. If such request/s were made and denied, then a real issue of procedural fairness potentially arises. However Mr Pangas made it clear that he was not engaging in the investigation process and no such requests were made.

I conclude that there was no actual denial of procedural fairness as a consequence of the direction to OVG staff.

Investigation Findings

I have reviewed the 48 page Investigation Report compiled by Mr Farmer. The report contains 50 attachments, many of which consist of ‘bundles’ of documents.

From my observations the Investigation and Report was thorough, impartial and evidence based. I have no reason the form a different view to that of Mr Farmer in relation to his findings.

One of the difficulties is that Mr Pangas declined to engage in the process. For example, during the hearing Mr Pangas made assertions as to other staff, including supervisors, using ‘G’ plated vehicles for private purposes. In different circumstances this might be a sound defence, or at least a mitigating circumstance relating to one or more of the allegations. There are however two difficulties with this proposition:

	The assertion was not made in sworn testimony and could not therefore be tested under cross-examination, and

The defence was not put to Mr Farmer and could not therefore be considered.
There are other aspects of Mr Pangas’ submissions/assertions which are in a similar category.

In the Notice of Determination and Sanction dated 16 December 2013 the Secretary found that all but one of the allegations (No 10 relating to failure to report a motor vehicle accident as soon as possible) had been made out. 

The Secretary stated:

“In making this determination I have considered all of the information contained in the Investigation report prepared by Mr Farmer. The Report contained sufficient detail and provided me with clear findings of fact related to each of the allegations. There is sufficient evidence on the balance of probabilities to substantiate breaches of sections 9(1), (3), (6), (9) and 10 of the State Service Act.”

I have reviewed the findings of the Secretary in relation to the allegations. Each allegation is closely analysed and the finding is evidence based. I have no reason to form a different view on any of the allegations to that of the Secretary.

I therefore conclude that the findings of the Secretary, in relation to the allegations, were reasonably open.

Discriminatory Action

Mr Pangas asserts that management behaved in a discriminatory manner towards him which was both unfair and arguably demonstrates bias. I have attempted to identify the issues raised under this heading and discuss them below.

The ED5 Process

In a general sense Mr Pangas contends that the investigation followed a different procedure from the Department’s policy and what has been used for other respondents in the past. (see email to Farmer 21/10/13 et al).

I have difficulty understanding this contention. I am of the view that the explanation provided by Mr Farmer as to procedure was clear and unambiguous, and further, was consistent with the requirements of ED5. I am not sure of what else could have been reasonably provided. There are however other aspects raised by Mr Pangas which are specific in nature.

Firstly, Mr Pangas contends that it is unfair to undertake a preliminary investigation in the case of Mr Coverdale and dispense with this in his case. This issue has been discussed at length in the preceding section and requires no further elaboration.

Secondly, Mr Pangas contends that Mr Coverdale was provided with transcripts of witness interviews before he (Coverdale) was interviewed. Mr Pangas inferred that this was not the case with his ED5 investigation. Mr Farmer advised that all relevant documentation would be provided to Mr Pangas. However, Mr Pangas did not engage in the process and made it clear that he would not.

Thirdly, Mr Pangas contends that, compared with the Coverdale investigation, his own ED5 investigation proceeded with undue haste. Clause 6.6 of ED5 requires procedures to be applied in a timely manner. Whilst the Coverdale process took slightly longer that that applicable to Mr Pangas, the difference is not material.

Fourthly, Mr Pangas contends he was time barred from seeking a s50 review following the Coverdale investigation in that he was not advised of the outcome until after the fourteen days had elapsed. This is not so. Mr Pangas was advised of the outcome by letter dated 19 August 2013. The correspondence in referring to ‘review rights’, clearly states that an application must be made within 14 days of the date of this memo. (my emphasis).

Accident Investigation

Mr Pangas contends that the fact that Mr Coverdale for the first time personally visited the site of the vehicle accident involving Mr Pangas is evidence of discriminatory behaviour. Mr Coverdale agreed that this was the first time he had undertaken such an investigation. He stated that he was concerned by chain of events surrounding this incident including the failure to report the accident, failure to contact the property owner or the police, driving the vehicle in a damaged condition and what Mr Coverdale perceived as the entirely unsatisfactory paperwork, particularly relating to the location of the accident.

Lack of Disciplinary Action Against Certain Managers and Individuals

Mr Pangas asserted that no action had been taken against certain managers and individuals who had allegedly engaged in behaviour far more serious than that of himself. He instanced the manager who had allegedly placed Mr Pangas’ electronic signature on a PMR document in 2012 without Mr Pangas’ knowledge or permission. I note that this incident was fully explored on the Coverdale investigation with no adverse findings.

Other allegations concerning the behaviour of other unnamed individuals lacked any evidentiary specifics which would enable any meaningful observations from the Commission.

Comparisons with actions taken or not taken in other situations are invariably fraught in the absence of all relevant facts and circumstances. Whilst consistency is desirable, it is rare that any two circumstances are exactly the same. The above consideration points to different outcomes and procedures in different situations, but I find no evidence of discriminatory behaviour on the part of management against Mr Pangas.

Could the Employment Relationship be Re-established?

The respondent submits that the employment relationship has fundamentally broken down with no prospect that it could re-established. The evidence of Ms Kent is: Transcript p 196/7

“So just a final question:  Mr Evans wrote to Mr Pangas on the 16th. December outlining his reasons for decision for – regard to allegations that Mr Pangas had breached a number of sections of the Code of Conduct, in the final paragraph Mr Evans states: 

That the employer and employee relationship has been fundamentally damaged to such an extent that it cannot be overcome

As the General Manager for Information and Land Services responsible do you agree with this statement?.....Um, I think I would consider that the relationship’s quite broken.  I mean in my observation it’s been a very difficult process for everyone to work through and I think the reinstatement of Peter would – would significantly impact on a lot of people in – both in the office of the Valuer General, perhaps in other areas as well.  I’ve just been talking about health and wellbeing, I think there’s an issue around the impact of that on the health and wellbeing of a number of staff and managers, and again, they would be issues that would be very difficult to manage.  So – so I think – I mean, we don’t take any of this lightly, we take it all very seriously, understand the seriousness of it.  I guess – has - would have a detrimental impact on many people, so – “

The evidence of Mr Whittington is: Transcript p 242

“Final question:  in paragraph of the – the final paragraph of the correspondence sent from Mr Evans to Mr Pangas, outlining his reasons for his termination, he states:

That the employer/employee relationship has been fundamentally damaged to such an extent that it cannot be overcome.

As the responsible deputy secretary for that Division, do you agree with the statement?.....Yes.

Why?.....I cannot see a scenario under which I could reintegrate Mr Pangas into that particular workplace safely, for either Mr Pangas or the other employees.”

Mr Pangas maintains the employment relationship is capable of be re-established, provided the many outstanding issues are addressed. He submitted: Transcript p 45

“…the department stated I cannot return to the workplace, it is quite clear to me that is not the case and that it is not a matter for the mistake and I cannot return to the workplace, but rather they did not want me to return to the workplace.  It is not a valid reason and should not prevent me from regaining all my rights in regards to employment.  The statements that I’ve acted inappropriately are just that, statements by the department and certain people in particular.  The ones that have each stated, are such – the ones that have stated such, are people that I’ve shown or intend to show, have not acted appropriately to me and my employment.  

It is very easy to make such statements against [sic] so they don’t have to face me at the Industrial Commission, but I fully expect that until it is proven that I’ve actually been – acted inappropriately by proper process and by procedural fairness and that they have not, then I should not be the person to suffer and lose my employment.  In fact, in the information I provided to the Commission, it can be seen that there should be others, not I, that should have their continue employment with the department questioned.  

Just saying that they believe, I can – well I can’t return to the workplace and have upset people, is not good enough.  This needs to be ascertained by an independent source in this case, I’ve been the one trying to get issues resolved so as to continue with good work relations and the department senior managers have not availed themselves to this.  When they do, then there is no reasonability that a good working environment could – couldn’t be restored and we can work happily together into the future.”

Conclusion

I have already found that that the Secretary’s findings in relation to the allegations were reasonably open and hence it is unnecessary to traverse this ground again. The respondent acknowledges none of the allegations, taken in isolation, would amount to behaviour justifying termination.

I agree. Whilst some of the allegations are quite serious; others are relatively minor in nature. Normally I would expect that many of these issues would be quickly resolved following a sensible and constructive dialogue between the parties.
The question to be determined is whether the proven allegations, taken collectively, amount to a pattern of behaviour on Mr Pangas’ part which has led to an irretrievable breakdown in the employment relationship.

Rather than analysing each and every issue which has arisen, I wish to highlight two as perhaps being indicative of the employment relationship overall.

Compliance with Checking in Procedures

It is a requirement of the OVG that field staff check in by text message at the beginning and end of each day. This is an OH&S policy aimed at ensuring that officers are not left in the field unaccounted for.

On 31 January 2013 Mr Sablowski emailed Mr Pangas as follows: Exhibit R8

“Hi Peter

Just another reminder that as per the recent JRA Form Section 2 “Staff Location Reporting” at points 2-4 you are required to call, text or email me at the start and finish of each working day that you are away from the office.
You are the only one that does not comply with this regulation requirement

Please ensure that you adhere to the correct protocol from here on.

Thanks

Regards

Frank Sablowski, AAPI, PME, CPV”

Mr Pangas in turn emails a number of his colleagues in the following terms:

“Gentlemen,
Have you contacted Frank morning and night as per his email below.  I find it hard to believe that I am the only one that hasn’t.”

It seems to me that the checking in policy is a sensible OH&S initiative which is not difficult to comply with. Rather than accepting the polite reminder from Mr Sablowski, Mr Pangas chooses to canvas his colleagues in a manner which one could reasonably conclude was an attempt at organising collective resistance.

Compliance with the checking in procedure was reiterated in the lawful direction issued on 3 July 2013. Notwithstanding Mr Pangas continued to have difficulty with the policy with further subsequent breaches. (Allegation 9)

Participation in the Performance Management Review (PMR) Process

Section 51B of the State Service Act mandates that an officer is to actively prepare for and participate in performance management programs and systems established in that Agency.

Through circumstances canvassed at length in the Coverdale Investigation and related documentation, Mr Pangas’ PMR for 2012-13 was not completed and remains so today.

The issue was addressed in the ‘lawful direction’ memorandum in which Mr Whittington advised that the Agency had engaged an external independent, mediator/facilitator to assist in the resolution of outstanding issues in dispute, both in relation to the 2012/13 review and the 2013/14 review. Mr Whittington also offered to fund the services of an independent support person for Mr Pangas, if that was his wish.


The evidence of Ms Kent is: Exhibit R12 

“6.	PANGAS took personal leave for approximately one month commencing in July 2013 and ending on 20 August 2013.

7.	Before PANGAS commenced his period of personal leave, I had been attempting to set up some mediated discussions with PANGAS, SABLOWSKI and me to try to undertake PANGAS’s Performance Management Reviews for 2012/13 and 2013/14. It is a requirement that each DPIPWE employee undergo an annual PMR.

8.	On 17 September 2013, sometime after PANGAS had returned from personal leave, I attempted to recommence the PMR process with him. On the basis that PANGAS had a current matter before the TIC, he refused to participate in meetings relating to his PMR. He has continued to maintain that position and no PMR has been completed in relation to PANGAS for the 2012/13 and 2013/14 financial years.

9.	From 12 September 2013 onwards, PANGAS started to address emails to me, or to copy me into emails, relating to a request ha had made to be granted time off to prepare for his TIC reference hearing. At the same time, I was having email communication with PANGAS in relation to his PMR process. I refer to the emails relating to those issued.  Those emails left me feeling threatened and distressed. The tone is aggressive and disrespectful. For example, in his email to be dated 18 September 2013, PANGAS accuses me of having badgered him. In the email he sent to me on 19 September 2013, he accused me of victimising and harassing him. On 23 September 2013, PANGAS sent me an email asserting I was abusing my power. I was concerned that the pattern of email behaviour would become persistent, as it had been earlier in the year. I also felt that, whatever responses I gave to him would give rise to further conflict with him. I did not feel safe replying to him.”

On 19 September Ms Kent emailed Mr Pangas stating, inter alia: Exhibit R15 att 31

“In the event that you continue to refuse my requests to undertake PMR discussions, it is my intention to recommend to the Secretary that disciplinary action is commenced, on the basis that you have failed to meet several aspects of the Lawful Directive issued in July.”


On 23 September Mr Pangas responded, stating in part:

“Kate, I have already stated that you cannot demand that I meet to discuss matters that are before the Industrial Commission. You did not address the issues I have raised over many months and they have still not been addressed. As a result of this I have the right to take my concerns to the Industrial Commission and should not be harassed or victimised as a result. To threaten disciplinary action is abuse of power and should not be allowed.”

My own view is that this response left the respondent in an untenable and un-manageable position. Mr Pangas was consistently and openly defying reasonable management directions for reasons which at best were misplaced, and at worst trivial, and/or vexatious. The electronic signature issue had been fully investigated in the Coverdale Report with no adverse finding. I do not understand the significance of the alleged incorrect date in the LADDER system, but this is really missing the point. Mr Pangas had avoided the PMR process for two successive reviews and continued to do so.

I suspect that the above examples are indicative of a malaise which has infected the employment relationship over at least the past 18 months. It may well be that Mr Pangas has legitimate issues to raise, although I would observe that the sheer volume appears quite disproportionate to what would reasonably be expected from an individual in a workplace such as the OVG.

In raising these issues Mr Pangas has chosen to engage in an email war of quite voluminous proportions and which in some instances were quite aggressive and confronting in nature. Mr Pangas has chosen this avenue rather than engaging in meaningful dialogue and I am confident that this choice has significantly exacerbated the level of disagreement. Mr Pangas also appears unable to accept that the respondent will not always agree with his position and that there comes a time when there the parties need to agree to disagree and move on.

Mr Pangas has not engaged in serious and willful misconduct which would justify summary dismissal. He has however demonstrated a pattern of behaviour which I accept has led to an irretrievable breakdown in the employment relationship. It follows that I find there was a valid reason for termination .

I have already found that Mr Pangas was afforded procedural fairness and has not been subjected to discriminatory behaviour.

For these reasons I decline to interfere with the determination of the Secretary and refuse this aspect of the application.

Accumulated Flexi-time

Mr Pangas asserts that he was not paid accumulated flexi-time standing to his credit at the time of termination.

At the time of suspension on 3 October 2013, Mr Pangas’ flexi-time accrual was 14 hours and 33 minutes. Ms Banman presented a detailed argument as to why certain absences should be offset, thus negating the flexi-time accrual in its entirety.

I note that the respondent’s submission goes to events which occurred in early September 2013. Mr Pangas maintains that the first he heard of this contention was during the hearing.

Without ruling on the validity of the respondent’s submission, I observe that this is an issue which should have been resolved at the time in consultation with Mr Pangas. If the parties were unable to agree, it would have then been open to either party to seek the assistance of the Commission. 

I conclude that the accrued flexi-time is owed to Mr Pangas and I will make an order to that effect.

Order
Pursuant to section 31 of the Industrial Relations Act 1984, I hereby order that the respondent pay to Mr Pangas the equivalent of 14 hours and 33 minutes salary in satisfaction of accrued flexi-time. Such payment is to be made Friday, 21 March 2014.
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