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Industrial agreement – variation – roster arrangements – special events – high duties allowance – recreation leave – call in work – no extra claims – variation approved – operative date 20 April 2015
  
DECISION

[1] On 1 April 2015, the Community and Public Sector Union, Tasmanian Branch (State Public Services Federation) Inc. (CPSU) and the Minister administering the State Service Act 2000 (MASSA) lodged with the Registrar, pursuant to Section 59 of the Industrial Relations Act 1984 (the Act) an application to vary the Tasmanian Museum and Art Gallery Hours Agreement 2010 (the 2010 agreement).
[2] The Act allows for the variation of an industrial agreement by the making of a subsequent industrial agreement.  The relevant subsection reads:

“(1)
An industrial agreement may be varied, renewed, or cancelled by a subsequent industrial agreement made by and between all the parties to the agreement, but so that no party is deprived of the benefit of an agreement by a subsequent industrial agreement to which he is not a party.”

[3] The parties have applied for this Commission to make an order to vary the industrial agreement so it is now known as the Tasmanian Museum and Art Gallery Interim Agreement 2015, which is provided for in s59(2) of the Act.  The relevant subsection reads:

“(2)
Without prejudice to subsection (1), the Commission may, by order, vary an industrial agreement on receipt of an application by the parties to the agreement.”

[4] In specific terms, the application seeks to introduce a new industrial agreement which replaces the 2010 agreement.
[5] At the hearing on 20 April 2015, Mr K Grey appeared for MASSA with Ms K Mirowski and Ms J Cooke from the Department of State Growth.  Mr T Lynch appeared for the CPSU.
[6] Both Mr Grey and Mr Lynch, in support of the application for variation, made submissions which established the varied agreement:

· Covers Front-of-House Operations employees only;
· Operates from the date of variation and applied until 30 June 2016;
· Has employees employed on a roster which is based on 76 hours of work per fortnight (clause 8) and are subject of a multiplying factor (clause 9) which is applied to ensure they are paid the appropriate hourly rate of pay, as if they worked a 73.5 hour fortnight;
· Allows for a roster to be developed in accordance with the roster policy procedures, with such roster being almost complete;
· Provides for permanent employees covered under the agreement to also undertake work outside of their normal working hours at special events for the Tasmanian Museum and Art Gallery (TMAG) at TMAG sites, under casual employment arrangements;
· Allows for payment of Higher Duties Allowance to a relief Visitor Services Coordinator of Shift Supervisor (or equivalent role) on an hourly basis, when eligibility to undertake the role has been established;
· Provides an additional week’s recreation leave to employees who work in accordance with the seven (7) day roster;
· Does not pay an allowance to employees who agree to be called in to work to cover a vacancy on the roster;
· Acknowledges there are a number of matters which will require ongoing work up until negotiation of a replacement agreement, with such matters involving salary and classification structure, salary progression, opening hours, public holiday pay, aggregation of salary, rostering and Special Events; and
· Contains a no extra claims provision.

[7] The Commission sought an explanation from the parties as to the operation of clause 11 “Special Events” and its relationship with the contract of employment of permanent employees.  Mr Grey provided an undertaking that employees who expressed a wish to undertake ‘Special Events’ work would be provided with a further ‘Letter of Appointment’ which would cover them for the type of work undertaken at ‘Special Events’, which would be undertaken on a casual basis, with the payment of a casual loading, pursuant to clause 11 of the proposed varied agreement.  Mr Lynch indicated to the Commission that the CPSU were not opposed to this course of action.  To be clear on this matter, a permanent employee covered by the varied agreement would require two formal appointments of employment to cover the two types of employment envisaged by the varied agreement.
[8] Mr Lynch advised that the CPSU had undertaken considerable consultation with its membership covered by the 2010 agreement and that that membership was supportive of varying the 2010 agreement in the terms provided in the draft agreement provided with the application.
[9] Mr Grey submitted that the Minister administering the State Service Act 2000 wished to express their appreciation of the CPSU’s patience and goodwill in developing this agreement and that it had taken a considerable amount of work for all parties and reflects the new operations undertaken at the redeveloped TMAG site.
Conclusion
[10] This application is made pursuant to s59(2) of the Act to vary the agreement by replacing the wording of the 2010 agreement with the agreement provided with the s59(2) application, the terms of which are captured in clauses [6] and [7] above.
[11] I note that the variation has been consented to by all of the parties to the agreement, that no party is deprived of the benefit of an agreement by a subsequent industrial agreement to which he or she is not a party, and the variation does not offend the public interest test.
[12] The variation sought by the parties is appropriate in all the circumstances.
[13] Pursuant to s59(2) of the Act, the Tasmanian Museum and Art Gallery House Agreement 2010 is varied in accordance with the agreement provided by the parties with the application and is now known as the Tasmanian Museum and Art Gallery Interim Agreement 2015.
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