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TASMANIAN INDUSTRIAL COMMISSION

Industrial Relations Act 1984
s29(1) application for hearing of an industrial dispute
  
Australian Nursing and Midwifery Federation (Tasmanian Branch)
(T14311 of 2015)
  
and

Minister administering the State Service Act 2000
(Tasmanian Health Service Northern Region)
	  
Deputy President N M WELLS
	HOBART, 16 MARCH 2016


  
Amalgamation of director of nursing roles – alleged breach of agreement – appendix E nursing hours per patient day model – alleged breach of ‘no extra claims’ – classification descriptors – statutory interpretation – application dismissed
DECISION

Introduction

[1] On 16 June 2015, the Australian Nursing and Midwifery Federation (Tasmanian Branch) (ANMF) (the applicant), applied to the President, pursuant to s29(1) of the Industrial Relations Act 1984 (the Act) for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State Service Act 2000 (MASSA), (Tasmanian Health Service Northern Region (THS North)) (the respondent).

[2] The ANMF alleged a breach of Appendix 3 Nursing Hours per Patient Day (NHpPD) of the Nurses and Midwives (Tasmanian State Service) Agreement 2014 (the Agreement) relating to reasonable workloads; or in the alternative, alleged a breach of clause 9 ‘No Extra Claims’ of the Agreement, due to the respondent’s decision to amalgamate the Director of Nursing (DON) roles at the George Town Hospital & Health Service (George Town site) and the Beaconsfield District Health Service (Beaconsfield site).  It was common ground that the Agreement applied to the positions prior to amalgamation.
[3] The matter was listed for hearing and proceeded into conference on 9 July 2015.  At the conclusion of the conference, the dispute remained unresolved.  On 3 September 2015 a further conference was held and directions were set for the provision of witness statements, submissions and other supporting documentation.
[4] The matter was arbitrated on 16, 17 and 18 November 2015.  At the hearing Ms N Ellis, Ms J Thomas and Mr N Blake appeared for the applicant.  Mr T Sales and Ms S Crave appeared for the respondent.
[5] The applicant sought and was granted leave to amend their application as provided in their submissions, which were filed in accordance with the Commission’s directions.  This amendment extended the scope of the application to include workload issues for all nurses, said to be as a result of the amalgamation of the DON roles at the two worksites.  The respondent consented to the amended application.
[6] At hearing, the respondent led evidence in relation to inpatient admission guidelines
 which had not been provided to the applicant previously. At the conclusion of the hearing the applicant requested time to submit further evidence from their witnesses on this point.  This request was granted, with the consent of the respondent.  On 4 December 2015 the applicant lodged with the Commission supplementary witness statements and served them on the respondent.  On 11 December 2015 my Chambers contacted Ms Susan Crave for the respondent and requested she indicate, by 15 December 2015, whether they wished to cross-examine the applicant’s witnesses on the supplementary evidence.  The respondent did not provide a response.  Accordingly, those witness statements have been marked as exhibits and tendered into evidence.
[7] The parties suggested site visits to the George Town and Beaconsfield sites to orientate myself with the workplaces.  I attended both locations on 5 November 2015.
Background
The Trial

[8] On 3 October 2014 Mr John Kirwan, Chief Executive Officer of THS North wrote to the Secretary of the ANMF, Ms Neroli Ellis, in the following terms:

“Dear Neroli

As you are aware all State Service Agencies are required to find savings for the current financial year.  The Primary Health component of the Tasmanian Health Organisation – North has had a structural budget deficit for a number of years which is not sustainable.
I have been working closely with the management team to identify a range of possible savings strategies and options which minimise impact on frontline services.  A number of options will be tabled at a meeting with the Directors of Nursing from the Rural Inpatient Facilities 03.10.2014 as the start of the consultation phase.  I will forward these on to you post that meeting.

However, with the retirement of the Director of Nursing at George Town, I believe that it is timely to trial one of the savings strategies where a Director of Nursing has oversight of more than one site.  I am proposing that the current Director of Nursing position at Beaconsfield broadens its span of control within the classification range and scope of the role of Director of Nursing.
During the trial period there will be opportunity to address issues as they arise and evaluate what works and what does not work to inform a broadening of the rationalisation of Director of Nursing positions.

This strategy and the others I will be tabling tomorrow have been developed with a view to protecting frontline staff and to have minimal impact on the service delivery to our clients and patients.

I would appreciate your comments in relation to this strategy and of course throughout any trial period and issues or further comments would always be appreciated.

Yours sincerely

John Kirwan

Chief Executive Officer…”
[9] During early October 2014 a trial amalgamation of the two Director of Nursing (DON) roles commenced. The trial involved the DON role for Beaconsfield being expanded to take in the George Town site.  On average the DON spent two days a week at George Town.  A new Co-ordinator – Support Service Operations position (SSO) was created to assist in administrative duties across both sites.
[10] A survey of staff was conducted in March and April 2015 as to the trial’s success or otherwise.  The outcome of the survey is disputed by the parties with the ANMF having interpreted the trial as unsuccessful.  THS North interpreted the survey as showing the trial had been a success.
[11] The ANMF wrote to Ms Crave on 28 May 2015 requesting that the trial be abandoned given feedback they had received from staff.  Ms Crave advised in writing on 3 June 2015 that the respondent intended to proceed with the amalgamated role and to progress with consultation in relation to amalgamating DON roles in other THS North primary health care sites.  It was common ground between the parties that the outcome of this hearing would be relevant for the ongoing management of other THS North primary health care sites.

[12] Subsequent to making this application, the ANMF, on 31 August 2015, wrote to Ms Crave identifying ANMF members’ concerns at the lack of clinical support arising from the George Town Nurse Unit Manager (NUM) being absent from the workplace and members feeling pressured to not complete Safety Reporting Learning System (SLRS) reports for incidents related to lack of clinical support.

The worksites

[13] The Beaconsfield site consists of a 22 bed facility made up of 18 residential aged care, respite, 2 acute care beds, palliative care and post-natal care.  It also incorporates a number of community services, visiting services and support groups.

[14] The George Town site constits of 15 acute beds (one of which is a palliative care bed), as well as a Day Chair where patients receive day procedures.  In addition to local doctors (General Practitioners) (GPs) being on call 24 hours,
 patients can also access physiotherapy and visiting services, community nursing, home help and personal care.
[15] Each site has its own NUM.  Beaconsfield has two registered nurses Grade 4 participating in that roster and George Town has three registered nurses Grade 3.
  The remainder of staff at the two sites are made up of enrolled nurses and lower classified positions.
[16] The incumbent in the amalgamated DON position holds a substantive classification of Grade 8-2 and has been receiving a higher duties allowance equivalent to Grade 8-3.
  The respondent had agreed, prior to and at the time of hearing, to reclassify the position to Grade 8-3 under the classification structure of the Agreement.

[17] Both the George Town and Beaconsfield sites hold National Primary Health accreditation and will be subject to a review of that accreditation in March 2016.

[18] The Tasmanian State Government released a ‘One Health System’ White Paper in 2015 relating to the operation of the Tasmanian Health Service.  This involved discussion around services in rural facilities, which included the George Town and Beaconsfield sites.  Further information had been released by the State Government relating to a Launceston General Hospital (LGH) Support Plan involving the easing of pressure on the emergency department of LGH and provided strategies including “using under-utilised beds in our rural and regional hospitals…”.

Remedy sought

[19] The ANMF sought the following order in relation to their workload claim:

That the Minister administering the State Service Act 2000 by himself, his servants, employees and agents including THS-North and its Director of Nursing:
(a) Ensure maintain [sic] adequate rostering of nursing staff at Beaconsfield and George Town Hospitals such as to prevent sustained unreasonable workload and to ensure reasonable workload principles;

(b) Reinstate the position of Director of Nursing at George Town
and the following orders in relation to their argument as to no extra claims:

That the Minister administering the State Service Act 2000 maintain the status quo prior to the trial and defers implementation of any new rural manager roles allowing the parties to negotiate appropriate modifications to the Nursing Career Structure to provide for agreed classification levels for any proposed new roles, should these proceed.  The DON role at George Town will be filled in the interim.

Any further change proposals regards the DON amalgamations are also to be suspended pending the renegotiation of the career structure.

Matters to be determined

[20] The ANMF alleged that the decision to amalgamate the DON roles at the George Town and Beaconsfield sites had given rise to a breach of Appendix E of the Agreement in that the decision to remove one DON position from the two sites has created an unreasonable workload for the NUMs and the nurses at both sites.
[21] In considering the alleged breach as put by the ANMF, the most relevant parts of Appendix E NHpPD of the Agreement provide the following:
“APPENDIX E – NURSING HOURS PER PATIENT DAY MODEL

1.
Duty to prevent sustained unreasonable workload

The employer is to ensure that the work to be performed by an employee:

(a)
is of a nature that is reasonably consistent with the performance over the ordinary time hours of a regular periodic roster of duties and tasks within the employee’s classification description at the standard required for observance of the Australian Nursing and Midwifery Council (ANMC) Code of Professional Conduct.  The ANMC requires that the nursing care provided or about to be provided to a patient client of the respondent employer is to be adequate, appropriate, and not adversely affect the rights, health or safety of the patient client; and

(b)
constitutes a workload at a level that is not unsustainable, manifestly unfair or unreasonable having regard to the skills, experience and classification of the employee.

Provided that this clause shall not operate in respect of work that is required to be performed to meet extra-ordinary circumstances of an urgent kind and is not work regularly added to the employee’s weekly or daily roster

2.
Duty to allocate and roster nurses in accordance with process consistent with reasonable workload principles

(a)
The employer shall apply the staffing model described as NHPPD model in accordance with the entirety of this Appendix

(b)
The parties are to agree to a timeframe for the development of an implementation plan for areas yet to be benchmarked

(c)
The parties agree that future benchmarking of areas not covered by this appendix shall reflect recognised national nursing staffing standards and models as a minima

(d)
The parties shall consult and agree on the development and implementation of the model and the agreed process and ongoing management of the NHPPD model

(e)
The parties agree that the development and implementation of the model shall have regard to the following key principles:

(i)
clinical assessment and delivery of patient needs;

(ii)
reasonable workloads to enable safety and quality of patient care;

(iii)
the demands of the environment such as ward layout;

(iv)
statutory obligations including workplace safety and health legislation;

(v)
the requirements of nurse regulatory legislation and professional standards; and

…
7.
Model Application Process

The NHPPD model is a systematic nursing workload monitoring and measuring system and is not designed to be used as a rigid mandatory determinant of staffing.  This is because actual staffing arrangements must reflect health service specific criterion and clinical assessments.  The parties agree that the Nursing Hours Per Patient Day model is subject to ongoing development and refinement, and the guiding principles are the starting point.

Implementation of the NHPPD model into wards or other clinical units where nursing services are provided beyond those previously ‘benchmarked’ wards shall be in accordance with the NHPPD guiding principles and the Model Application Process described below.

(1)
Application of applicable Guiding Principles as per Appendix 1

(a)
The parties through the NHPPD Steering Committee shall investigate, negotiate and agree on appropriate NHPPD Guiding Principles for the relevant beds, wards or other clinical units where nursing services are provided.  The parties will consult with relevant stakeholders through the process.

(b)
The CEO/Director of Operational Unit and/or delegate in conjunction with the relevant Nurse Unit Manager will calculate, using the NHPPD for each category, the total number of nursing hours relevant to the ward or other clinical units where nursing services are provided and compare it to actual staffing levels assessed against occupancy levels and activity levels.



There is to be no more than 3 Categories from the NHPPD Guiding Principles, applied to a ward or clinical unit where nursing services are provided, unless otherwise agreed between the parties.

(c)
The Director of Nursing and the Nurse Unit Manager will review and forward the calculations and outcomes to the CEO/Director of Operational Unit for review and then forward to the Workload Monitoring Committee.

(d)
In the event the Director of Nursing, the NUM or the parties to the agreement dispute the outcome of the calculated nursing hours as being appropriate for the ward or other clinical units where nursing services are provided, the dispute may be raised through the Grievance Procedure.

(2)
Application of the Model where NHPPD Guiding Principles are not applicable

Where the parties agree the NHPPD guiding principles are not applicable to the service area the process for determination of an appropriate workplace model will be agreed between the parties.

A working party shall be formed to develop an agreed model for application in such areas.  The membership of this working party shall comprise four Department nominees, three ANMF and one HSU representatives.  The working party has the ability to co-opt members as agreed…”
[22] Further, the ANMF alleges that the decision to amalgamate the DON roles for the two sites is a breach of Clause 9 ‘No Extra Claims’ of the Agreement.  This clause provides:
“9.
NO EXTRA CLAIMS

9.1
Subject to the reserved item below, the parties to this Agreement are not to pursue any claims for additional conditions of employment including wages during the operation of this Agreement other than as prescribed in this Agreement.

9.2
Reserved item


The parties are committed to examining the specific issues relating to the interaction of the on-call and overtime provisions for theatre nurses in North West Regional Hospital Burnie.

9.3
The Parties further agree to commence negotiations for a replacement Agreement prior to the expiry of the Agreement.”

[23] The determination of this matter requires me to consider whether the amalgamation of the DON roles at the Beaconsfield and George Town sites puts the respondent in breach of Appendix E of the Agreement; and whether the decision to amalgamate the DON roles constitutes an extra claim, pursuant to sub clauses 9.1 and 9.2 of the Agreement, by way of creating a new classification which was said not to be contained within the Agreement.
Evidence

[24] Witness statements, supplementary statements and oral evidence for the ANMF were provided by:
· Mr Steven Youl,
 Registered Nurse (RN) at George Town
· Mr James Douglas Ivers,
 Enrolled Nurse (EN) at George Town.
[25] Witness statements and oral evidence for MASSA were provided by:
· Ms Lee Ellen Wallace,
 Nursing Director Rehabilitation and Sub-Acute Services at Launceston General Hospital
· Ms Rhonda Joy McCoy,
 Amalgamated Director of Nursing (DON) at Beaconsfield/George Town
· Ms Diane Jessup,
 Nurse Unit Manager (NUM) at George Town.

Applicant’s evidence

[26] Mr Youl works as an RN for 64 hours a fortnight at the George Town site.  He confirmed the establishment of the amalgamation trial in late 2014, stating “There was no real discussion about this change”
 and the shift structure at that site, which provides for the NUM to work Monday to Friday as day work.  Mr Ivers’ evidence on this point supported Mr Youl with Mr Ivers stating the morning shift comprised one RN, two ENs and one Hospital Aide; the afternoon shift comprised one RN, one EN and one Hospital Aid (as required); and the night shift comprised one RN and one EN.
[27] Mr Youl described 100% occupancy at George Town to equate to 12 patients as this meant that in the afternoon and night shift, each nurse had a load of six patients.  Although the respondent made submissions on this point, this evidence was uncontested.  Mr Youl stated:

“We’re a 15-bed hospital.  I don’t fully agree that we’re actually staffed for that.  However, we do the best we can. …and most certainly lately we’ve been hitting 15 and even 16 lately…”

[28] Mr Youl said that the trial period was undertaken during a time of low acuity at the George Town site which had enabled staff to pick up some of the work previously undertaken by the NUM.  He said that despite the survey of staff undertaken at the end of the trial period identifying a number of clinical service and workload concerns, the decision was taken to amalgamate the DON roles in June 2015.
  It was said that since the survey the workload at the George Town site had increased to mostly 100% occupancy making it impossible for the RN on duty to undertake the additional duties previously done by the NUM, such as ordering stores.  Mr Youl said morale was down and “…things are now falling apart”
 and that “…it’s confirmed by everyone I work with that we’re not coping and we’re stressed, so.”

[29] Mr Ivers stated that he is employed at .3 of a full time EN position at George Town.
  Despite the amalgamation trial period being run at a time of low occupancy, Mr Ivers said workload and patient care issues were still raised in the survey conducted on the trial, with concerns being raised about what would happen when acuity levels increased at the George Town site.
  Mr Youl’s evidence also was that once occupancy “started to pick up and we started hitting 12 [patients] consistently and 15 that cracks started to appear in the systems… There was a decreased ability for both our managers to manage and give support as they would do normally.”

[30] Mr Youl said that the ANMF had resolved to identify unreasonable workloads (as described in the NHpPD model, Appendix 3) through completing SRLS forms, but that when he lodged a form on 5 August 2015, he was asked to meet with the DON and the SSO; Mr Youl advised this was a different management response than usual to SRLS forms and that he found this intimidating.
  The DON subsequently met a number of nurses and said the SRLSs were “destructive”
 and that this meeting was followed by a memo from the DON being placed in the communication book outlining how she believed the SRLSs should be used.  This memo had since been removed.  Mr Ivers’ evidence as to the SRLS process was that few forms were completed due to time constraints and the culture within the workplace.

[31] It was Mr Youl’s evidence that rural facilities required a flexible workforce
 and that since the amalgamation of the DON roles he had observed unreasonable workload issues at George Town such as:

· lack of clinical and professional support,
 which included a new graduate being in charge of the facility and having to conduct a procedure she had never performed before, as well as medical practitioners inappropriately admitting patients, and breaching procedures by administering out of hours infusions;

· an impact on direct care hours as the NUM now has no time for any clinical support and limited opportunities to follow up on the standards of care delivered, including accreditation standards;

· staff coverage, with suggestions that a new graduate be put in charge due to the NUM relieving the DON;
· the non-replacement of the NUM when on annual leave, or replacement with a person who cannot carry out all of the duties expected of the NUM;

· unavailability of the NUM for clinical oversight, due to meeting attendances either on or off site;

· lack of on-site support, in that the DON is not present to challenge general medical practitioners about breaches of protocol and patient admissions by GPs outside of the established clinical load;

· non-attendance of DON or NUM at weekly doctors meetings, requiring the RN to leave clinical duties to stay in this meeting;

· non-payment of ‘in-charge’ arrangements to the RN for morning shifts as usually the NUM or DON is present, however this is not always the case;

· missed meal breaks due to drug cupboard access requirements and workload;
· rosters not being issued on time (occurred for several months);

· the impact of the nurse workload resulting in other work not being undertaken, stores ordering; imprest drug ordering; rostering and patient discharge planning, with outcomes being that regularly they run out of stores and medications;

· an increase in double shifts having been worked by nurses;

· fears that the nursing Code of Professional Conduct standards are being affected;

· length of stay for patients has increased at the George Town site;

· reduced attendance of GPs at the weekly handover meetings as less attendance and oversight by NUM and DON;
 and 
· GPs are now admitting respite assessed aged care patients to the hospital rather than to a nursing home, inappropriately using an acute bed with resultant loss of funding to the hospital.
[32] It was said by Mr Youl that the issues described above were almost non-existent prior to the amalgamation of the DON roles.  He described nurses attending work when sick so they could support staff who were already busy post-amalgamation,
 but advised that with the amalgamation some positive changes had occurred which included the ability for the RN to call a staff person in to provide extra support if need was high.
  This was supported by the oral evidence of NUM Jessup.

[33] Mr Ivers’ evidence was that since the implementation of the amalgamated DON roles and new structure, unreasonable workloads at the George Town site were evidenced by:
· lack of clinical support on days when neither the NUM or DON were present;
· the NUM not always available now to give clinical guidance, with additional impacts on new graduate nurses and casual RNs with limited experience in the environment;
· RNs taking on additional duties (stores and drug ordering) due to NUM’s new workload;
· difficulty of RN accessing meal breaks due to requirement of an RN having to hold the drug cupboard keys and the requirement of medication having to be double-signed;
· difficulty experienced with doctors admitting patients in breach of protocols;

· the NUM not on site to provide clinical co-ordination for students; and
· lack of consistency of feedback from NUM to nursing staff, due to NUM’s workload.

[34] During Mr Youl’s examination in chief, correspondence from Ms Angelisa Cannell was tendered to be adopted as part of Mr Youl’s evidence.
  Ms Cannell is an RN at the George Town site and her correspondence provided that whilst at times of a lull in occupancy, nursing staff are able to complete mandatory and personal education and assist with audits and cleaning/tidying duties, the RNs at George Town do not have the ability to share particular tasks with fellow RNs as the roster only allows for one RN per shift.  Changes in work since the DON amalgamation were said to include:

· missed or interrupted meal breaks;

· increased use of private pathology nurses collecting samples due to RN workload;

· inexperienced staff performing complex procedures;

· delays in discharging patients;

· increased errors in rostering;
· increased preceptor duties involving nursing students;

· less DON input in the ward;

· NUM being unavailable for morning handovers requiring the RNs to leave clinical duties to attend instead; and

· a decrease in staff morale and signs of stress and burnout.
[35] Mr Ivers attached an email to his witness statement from RN Joy Farrell who had requested that her email be submitted as part of his statement.  RN Farrell identified issues such as no clear processes on ordering of imprest medications, stores, managing stock for the istat blood testing equipment; managing complex discharges, which in turn were not being done well and were wasting a lot of time and making it difficult for RNs to manage their workload; feelings of frustration, dissatisfaction and inadequacy; the non-taking of breaks due to high patient numbers and time pressure; lack of time for NUM to undertake meaningful clinical audits and communications to staff.  Mr Ivers supported RN Farrell’s observations in his evidence and was available for cross-examination on those matters.
[36] Similarly, an email from RN Kylie Fawdry was tendered as an exhibit
 during Mr Ivers’ examination in-chief (to be adopted as part of his evidence) and he was available for cross-examination on those matters.  RN Farrell’s email
 identified the same matters relating to the NUM workload, patient discharge, the lack of meal breaks, decreased assistance in liaising on admissions by doctors, ordering of stock and drugs and that the extra tasks now undertaken by nurses is resulting in less time allocated to direct patient care.

[37] Mr Ivers was concerned about the negative impact these clinical matters may have on the George Town site heading into national accreditation in 2016, stating that the hospital was behind in its auditing and was only now catching up as an EN undertook this job whilst on light duties, following a workplace accident.

Respondent’s evidence

[38] Ms Wallace’s evidence provided her work history and experience as a NUM, and her work involving the development of classification descriptors in the current nurse classification structure created in 2010.  Ms Wallace’s present role is Nursing Director – Rehabilitation/Sub Acute Care Services which involves leadership and management of the Rehabilitation Ward (Ward 3R), John L Grove Rehabilitation Unit, the Hospital Aged Care Liaison Team and the Transition Care Program.
  This position is classified at Grade 8-3
 under the Agreement and is responsible for over 100 full time equivalent employees, including nursing and ancillary staff.  The role involves state-wide clinical advisory groups and the implementation of the Tasmanian State Government White Paper.

[39] Ms Wallace described her work in the Chief Nurse’s Office as project leader for the development of the nurse classification descriptors for all grades of nursing, over a period of nine months in 2010/2011.  She left the role and returned to the LGH, prior to the criteria for Grades 7 and 8 being finalised.

[40] Ms Wallace described the process undertaken to create the descriptors having included interviews of over 100 nurses,
 and that these interviews included DON and NUM positions at George Town and Deloraine.
 A statewide tour including primary health, community, acute, midwifery,
 district hospitals specialist nurse positions was also undertaken.

[41] The interview summary master document
 which was created for Grade 8 Rural descriptors provided:
“Rural Grade 8 positions can be characterized as managing small to medium rural facilities.  The facilities are diverse in size, patient acuity, and provision of service both in the facility and community services to the local areas.  Other variables include the types of visiting specialists, and the ownership of the facility (eg Esperance is owned by HVC).  Some have aged care co-located, but may not manage them.  Some manage GP contracts directly, whereas some rely on an Agency to manage the GP services.

The common denominator between these roles was the ability to handle situations as they occur due to their inherent isolation.  This meant that a Director may be handling GP contracts, development of capital works, and sourcing funding for projects one day and hiring mobile lighting, or speaking on the local radio station the next.
…

One ADON actually manages 4 facilities – so descriptors need to accommodate these individuals that now, or in the future have control of more than one.”
[42] Whilst the classification descriptors for Grade 8 talk about “a facility”, Ms Wallace relied on the focus and context of the descriptors which say “strategic Leadership and management of the nursing and non-nursing operational\support services for a defined number of practice areas which may span one or more facilities of health services”.

[43] Ms Wallace gave examples of the duties undertaken in a Grade 8 DON role and a Grade 7 NUM role and stated that whilst a DON role at a rural hospital may differ from that at a large regional hospital, the themes remained the same
 – that being working with a strategic view, utilising the principles of primary health, understanding health care trends and issues and considering the benefits to community, together with cost implications of any change.  Ms Wallace also provided an example of a DON role that covers two medical wards, the Renal Unit, the Coronary Care Unit and a number of specialist clinics that cover both the North and North West regions.
  This role was classified at Grade 8-4 under the Agreement.
[44] It was Ms Wallace’s evidence that she is not expected to be on site at every unit or ward she manages, as the NUMs operate independently with her support and mentorship;
 that this is how other DONs operate at the LGH with the NUMs running the day to day activities of the Ward or Unit, or in the case of George Town and Beaconsfield, the district hospital.  Ms Wallace estimated NUMs under her management at LGH spent five per cent of their time in hands-on contact with a patient, with the Hospital Care Assistant (HCA) responsible for ordering stock. 

[45] Ms Wallace said contemporary NUMs were responsible for the safety and quality care that occurs within their unit through managing and recruiting staff, shift coverage, support of new staff through orientation and preceptorship, professional development and policies and procedures, with direct care being very limited.  However whilst some may put aside time to maintain their currency of practice, day to day care on the ward or unit remains with the nurses.

[46] It was stated by Ms Wallace that nearly every other Grade 8 management role within the classification structure spaned multiple units and/or sites, with Grade 8 Nursing Support Services roles spanning across all services.  Therefore, she said, it would not make sense to place an arbitrary limit on rural DON roles and that had not been the intent of the descriptors.

[47] In cross-examination, Ms Wallace provided examples of synergies between the George Town site and the John L Grove unit and Ward 3R.  The skill mix of nurses at John L Grove and Ward 3R which included Grade 6 Clinical Nurse Consultants, Grade 6 Clinical Nurse Educators, Grade 4 and Grade 3 RNs, ENs, Hospital Aides and a Ward Clerk
 was also outlined.  Ms Wallace agreed that a DON taking responsibility for another hospital would result in an increased workload and accountability for that DON.

[48] Ms Rhonda McCoy, the Amalgamated Director of Nursing for the George Town and Beaconsfield sites, gave evidence of her work history, including 13 years as a DON; the trial of the amalgamated position; the responsibilities and the changes the role has experienced since amalgamation,
 and the new structure including the SSO position.
  Ms McCoy explained that the SSO position was created to take some of the administrative and operational burden to allow the NUMs to concentrate on their core duties.  She stated the SSO role does not traverse clinical decision making.

[49] Ms McCoy advised that the decision to amalgamate the two DON roles was a financial decision and not based on service delivery considerations.

[50] It was Ms McCoy’s evidence that since amalgamation the DON role is split between the two hospital sites.  The position has become more strategic with emphasis on support and strengthening the leadership team resulting in building resilience and professional growth for the NUMs at George Town and Beaconsfield.  There had been an expanding of community stakeholder work with stronger and more informed community relationships in addition to clearer delegation and communication to her immediate team.  Ms McCoy expressed that at the commencement of the amalgamation she was concerned about maintaining accreditation and that safety and quality would suffer.  She stated she no longer had that concern
 as the model worked.  However, Ms McCoy did acknowledge that the nursing management structure at the Beaconsfield and George Town sites was unique across primary health in Tasmania.

[51] It was said by Ms McCoy that the main effect on the NUMs was they are now working to the level and scope of a contemporary NUM in primary health, and that they had learned new skills.
  Ms McCoy gave the following evidence:

“The previous George Town DON had a different leadership style to mine, and used to complete many tasks that are clearly NUM tasks (eg. Rosters, PDAs, nurses’ meetings).  Likewise, the Nurse Unit Manager at George Town spent a large amount of time in a direct clinical role rather than the management/clinical governance capacity required of a Grade 7 Nurse Unit Manager.  This I believe generated a perception / mindset in nurses about the scope of the NUM role.”
[52] In cross-examination, Ms McCoy stated that prior to amalgamation of the DON role, the NUM at George Town was working more as a Clinical Nurse Consultant rather than a NUM.
  This was supported by the evidence of Ms Jessup.

[53] Ms McCoy said “In my opinion, there has been minimal net effect on nurses from the amalgamation.”
 and that considerable consultation, feedback and information sharing had occurred with staff through the survey and meetings, the ANMF and HSU, hospital advisory groups, community groups and doctors.  This was supported in the evidence of Ms Jessup who confirmed the advent of staff meetings, emails and discussions on the process.
  Ms McCoy said she was aware that some of the nurses involved in the amalgamated sites held the view they had to take on additional duties as a result of the amalgamation, but that she did not agree with their views.
  However Ms McCoy conceded that the nurses were now needing to work “up to scope” and having to manage complex discharge planning and a range of other complex issues in the workplace.

[54] Ms McCoy outlined that over the course of the trial some key concerns had been raised about staff uncertainty; diminished clinical support available from the NUMs; and role confusion.
  It was explained that every effort had been made to have the DON present at either site if the NUM was absent; however, this was not possible on the days of the NUM monthly meetings, due to both NUMs attending that meeting.

[55] In response to clinical concerns about the absence of the NUM due to off-site meetings, Ms McCoy said they had employed the strategy of the DON and the SSO staggering onsite presence to ensure someone from the leadership team has an onsite presence during the NUM absences.  She opined that the NUMs do not undertake less clinical work now.
  Ms McCoy noted in her evidence that after hours at both sites, the RN in charge is in receipt of an in-charge allowance and is supported remotely by phone by the NUM or DON, which was the case prior to the amalgamation of the DON roles.

[56] Ms McCoy stated that there had been no discernible increase in sick leave or overtime of nurses due to the amalgamation;
 no issues with double shifts;
 no increased overtime due to extending shifts or in SLRS events (other than the period when encouraged by the ANMF)
 and that no nurse had been asked to work outside their scope.  It was also stated that on occasion beds had been closed at George Town and Beaconsfield when the facilities had reached acuity.

[57] Ms McCoy was supportive of the amalgamation and said a number of positive outcomes had resulted, which included increased support to the NUMs,
 sharing of administration functions and human resources in hotel services at both sites, a stronger leadership team and that RNs were now able to call in extra staff if they deemed it necessary.

[58] As to the survey results received on the trial evaluation, Ms McCoy agreed that a number of responses showed many staff remained disappointed with the impact of the changes, but that traditionally satisfaction surveys at Beaconsfield had provided poor results due to some cultural issues.
  Ms McCoy said a fair summary of the survey was that “…it erred on the side of positive or neutral”.

[59] Ms Jessup, the NUM at the George Town site, gave evidence as to her work history, the changes experienced by her due to the DON amalgamation, her work in her current role,
 the clinical support she currently offers, audits and clinical oversight, and the workload experienced by nursing staff at George Town.  Ms Jessup confirmed she was “moving away from the clinical task portion of… what was my previous role.  That’s not because I can’t or won’t do it, it’s because I’m focusing more on management and because of that the RNs that are in charge of the facility are taking on those tasks.”
  However, some of Ms Jessup’s previous duties had also been transferred to the SSO and administration officer at Beaconsfield, allowing her to be more professional and more structured.  Ms Jessup also stated that whilst she was spending less time “on the floor” with patients, she was still available to the nurses whenever they needed her,
 and provided her clinical activities for the month of September 2015 only.  It was acknowledged that September had been a very busy month at the George Town site.

[60] Ms Jessup disagreed that she had no time for clinical support, stating that “If it appears that things are busy and staff need assistance, I will stop what I am doing and go and see if there is anything I can do to assist.”

[61] It was Ms Jessup’s evidence that her role was now more of a contemporary NUM role.  Ms Jessup said this change would have occurred regardless of the amalgamation, however she did not elaborate as to why this would have been the case.
  The duties of the NUM at George Town now have a shared focus across both clinical and management tasks such as rosters, recruitment, human resource issues and meetings.  Ms Jessup confirmed she was less available for Grade 3-4 nursing duties, however this had provided the RNs ownership of tasks that would be considered within their scope of practice in other teams.  
[62] As to the issues raised about absence, Ms Jessup said she had resigned from one committee which required her attendance to off-site meetings; that she, together with the DON and the SSO, were always contactable if they were not on site during the day or after hours, however there were still days when the RN may be in charge during the day.  Ms Jessup advised that coverage was organised for when she was on annual leave, but this was not always possible.
[63] It was said by Ms Jessup that the highest occupancy rate in 2015 for George Town was 87% in June and the lowest was 40% in January.
  Ms Jessup denied things were falling apart and said that the workload had increased
 in line with seasonal admission increases, as had occurred in previous years.
[64] Ms Jessup said the RN is able to allocate patients according to care needs and can take a lighter patient load to free them up for in-charge tasks.  She said she was not aware of a number of stores and drugs running out at the hospital, however staff were able to order things overnight for receipt the next day.
  Ms Jessup said that the RN also had access to a graduate nurse who is supernumerary to the roster.
[65] Ms Jessup stated that every morning she gets a hand over from the RN and offers, if it is busy, to assist with some tasks, such as cannulation, venepuncture and discharge planning.
[66] Under cross examination, Ms Jessup indicated she worked overtime in her role but she was evasive as to the amount of overtime worked on average.
  Ms Jessup was referred to figures provided by the respondent as to double shifts having been worked at Beaconsfield and George Town from February to June 2015.  Ms Jessup confirmed that double shifts had been worked at George Town since June 2015 but was unable to say how many, although she said they were uncommon.

[67] Commenting on her availability to staff, Ms Jessup said that now she had her systems in place, she was able to spend a lot more time on the ward, but that she was not doing the same duties as she once did.  She said that all RNs in the team at George Town were senior with greater than 5 years’ experience and she had encouraged them, after an education session, to apply for a Grade 4 position, however no staff had taken this up.  This was supported by Mr Youl’s evidence.
[68] Ms Jessup denied that there was any issue with clinical oversight or auditing of the hospitals preparedness for accreditation in early 2016.
  She acknowledged that auditing had gotten behind but that was normal following a high occupancy period and had now been remedied.  A graph of overtime worked at George Town was provided by Ms Jessup, showing increased overtime in late 2015 due to what she described as a workers compensation issue.

[69] It was said by Ms Jessup that the imprest drug ordering was now being undertaken by the RN and EN on night shift and this process was working well.  She delegated the stores ordering to RN Youl and he was provided 3 hours of training in this process.  Ms Jessup suggested to RN Youl that he train further people in the orders process so he could further delegate the task.  Ms Jessup is now researching other ways of ordering stores to alleviate any concerns about the stores ordering process.  Ms Jessup does not consider the delegation of this task to be putting undue pressure on nursing staff and stated that whilst it can be busy at George Town, the workload was not excessive or unsustainable.

[70] Ms Jessup provided examples of good outcomes which were due to the amalgamation and included structured and productive meetings; inclusive decision making, no longer a dictatorial workplace; staff working to level; sharing of staff across sites and transferring of patients and shared training.  Mrs Jessup did not consider there was any compromise to patient safety and stated that the GPs were supportive of the new structure.
  However, Ms Jessup was unable to say what Dr Bowring meant by his words “… we would support more nurse clinical hours for the Nurse Unit Manager and a reduction in the administration duties”
 outlined in correspondence dated 27 August 2015.
[71] The witness statement of Ms Jessup attached a letter from the NUM at the Beaconsfield site, Ms Julie Kingston.
  Ms Kingston wished her letter to form part of Ms Jessup’s witness statement and Ms Jessup was available for cross examination on its content.  The ANMF initially objected to the tendering of the witness statement which Ms Kingston’s letter attached, however consented to it, with the inclusion of the ANMF’s response being also marked as an attachment.
  Ms Jessup consented to these documents forming part of her statement.  Ms Kingston’s letter provided that the concerns flagged at Beaconsfield during the trial and which involved clinical situations, staffing or dissatisfaction, related to the demands of meeting National Standards of care and that meetings had occurred to address each of those concerns.  Ms Kingston’s letter stated that no nurse had identified any specific issue with regard to clinical support that was related to the DON amalgamation, rather that they were about misunderstandings of documentation, not having access to education, and lack of communication.  Much of Ms Kingston’s letter is not relevant to the matters requiring determination.
[72] Ms Jessup said that should the amalgamation of the DON positions be reversed, the resultant removal of the SSO position would require the NUM to take back the administration duties now carried out by the SSO.  This would in turn decrease the NUM’s ability to undertake her clinical management role.

Submissions

Extra Claim

Classification Structure and Descriptors
[73] It is submitted that the descriptors for Grade 8 nursing positions for rural facilities can be differentiated from the Grade 8 descriptors across the other service streams (as referred to by Ms Wallace in her evidence)
 and that plain reading of the words of the Agreement are necessary, having regard to the principles contained in Codelfa Constructions v State Rail Authority of NSW (1982) 149 CLR 337 at 352 (Codelfa).  The ANMF contends that the wording of the Grade 8 criteria is clear and unambiguous.
[74] The ANMF stated that the amalgamated role oversees more than one facility and therefore represents a departure from the career structure agreed to by the parties.
  This, it is said, is the extra claim made by the respondent, as it sought to create a new role not envisaged by the classification structure and failed to consider the industrial arrangements in place that underpin the new role.

[75] The respondent rejected the ANMF’s submissions and countered that the Grade 8 classification descriptors provide that a DON role can oversee multiple sites (as is the reality with most DON roles), and that there has long been a rural ADON position on the West Coast of Tasmania that oversees four sites.

[76] The respondent sought to rely on the decision of Kucks v CSR Limited (1996) 66 IR 182 and a decision of Koerbin P (as he was then) in this Commission of HEFA v Mental Health Services Commission, T30 of 1985, as to the principles of statutory interpretation.
  The respondent submitted that the Agreement applies to all employees employed pursuant to the provisions of the State Service Act 2000 and who are engaged under the terms of the Nurses and Midwives (Tasmanian State Service) Award (the Award) and that therefore if the amalgamated DON role is not part of the terms of the Agreement, then the Award is the defining industrial instrument for an employee undertaking the amalgamated DON role.
  It was argued by the respondent that either the position fits under the Agreement or it must follow that the classification structure under the Award (Level 5.1, see Statement of Duties)
 would prevail.
Two part time roles

[77] In the alternative, the respondent submitted that the same outcome of position could be affected by creating two part time DON positions over the two sites, which is allowable under the Agreement or the Award, which in turn showed the folly of the argument advanced by the ANMF as to the respondent having made an extra claim.

[78] The ANMF said any assertion that the role of DON across the Beaconsfield and George Town sites are two part time positions and therefore capable of classification under the Grade 8 criteria should be rejected as all the evidence shows the amalgamated role is one position with responsibility for two facilities (see Exhibits A1 and R2).

Sustained Unreasonable Workload

Appendix E
[79] As to the workload issue, the ANMF stated that the employer has three key duties under Appendix E – Nursing Hours per Patient Day Model of the Agreement.  These were said to be:


a.
To prevent sustained unreasonable workloads; and


b.
To allocate and roster nurses in accordance with process consistent with reasonable workload principles’ and


c.
To consult, communicate and constructively interact about health service provision to patients.

[80] In contrast, the respondent submitted that there is no benchmarking under the NHpPD model that is relative to the dispute involving the George Town or Beaconsfield sites;
 DONs and NUMs are not considered to be part of the direct care of patients under the NHpPD model therefore it is not relevant; that there were no submissions from the ANMF relating to an unsustainable workload for the DON; that any concerns relating to excessive workload should be dealt with under Part VIII, clause 2 ‘Workload Management’ within the Award; and that the remedies sought by the ANMF do not relate to the DON position or to their submissions as to workload of RNs and ENs.
[81] The respondent stated that as the grievance procedure under subclause 5 of Appendix E of the Agreement had not been complied with, the dispute could not proceed to arbitration.  The ANMF refuted this argument and said that the respondent had agreed, in an earlier conciliation, for the dispute to be arbitrated by the Commission without the need to invoke and participate in the Appendix E grievance process.
[82] The ANMF submitted that Appendix E applied to all nurses covered by the Agreement, with the Appendix acknowledging that plans are to be developed for areas yet to be benchmarked.  However this does not mean the obligations under the Appendix are not applicable, referring to clause 1 of Appendix E.
  The respondent refuted this as neither Beaconsfield or George Town sites had been benchmarked.
Clinical Support

[83] The ANMF submitted that evidence of sustained unreasonable workloads was provided by Mr Youl and Mr Ivers and the associated documents provided by other nurses at the George Town site.
  Further, the respondent’s own evidence provided that there had been no appreciable increase in full time equivalent nursing hours since the amalgamation, despite nurses now having additional responsibility such as complex discharge planning and that average occupancy had increased from June 2015 (see Exhibit R3, Attachment DJ2).

[84] The ANMF stated that witness evidence of Ms Wallace highlighted the amount of clinical support that is available to RNs within regional facilities such as LGH and that in turn showed that RNs at George Town and Beaconsfield did not enjoy access to the same clinical support roles.

[85] As part of their submissions, the respondent provided Inpatient Admission Criteria Guidelines and Procedure
 for Primary Health in Tasmania which, it was argued, showed that patient admissions in a rural hospital provided for patients with less acuity that those admitted to, say, the LGH, which in turn influences the type of patient care required.

[86] The ANMF refuted the submissions of the respondent and stated that the evidence of Mr Youl and Mr Ivers
 provided that the admissions guidelines were a means of managing the risks associated with low staffing levels in rural hospitals and that the Guidelines were routinely being breached.

[87] It was submitted by the respondent that Grade 3 RNs with sufficient experience can be, and have been, in charge of a shift for many decades, as provided for in Part IV, cl1(a) of the Award.
  Also, that an in-charge shift allowance is payable in certain circumstances and that the payment of this allowance predates the amalgamation of the DON roles.

[88] The respondent stated that the evidence of Ms Jessup provided that there are busy times and slower times at the George Town site and that between January and September 2015 the average occupancy was 66%, with a high of 87% in June;
 that despite Mr Youl’s evidence, 100% occupancy means 15 beds and 15 patients; and that there is no causal link between the patient occupancy numbers and the DON amalgamation.

[89] The submissions of the respondent were that ENs, RNs, NUMs and DONs are each separate and clearly delineated roles with different responsibilities, duties and scope of practice.  Submissions were that the stock ordering in other wards and units is usually undertaken by Hospital Aids or Care Assistants, with RNs undertaking orders for the drug imprest; and that the NUM at George Town had offered to cover the access to the drug cupboard so RNs can take their meal breaks.  The respondent opined that there was no evidence to support that there is sustained unreasonable workload at both sites.

[90] The respondent submitted that there was no appreciable increase in sick leave and overtime since the amalgamation and that any fluctuations in overtime are attributed to factors not associated with the DON amalgamation.

[91] The respondent stated the evidence provided that the NUMs at both sites were now working to the scope of a NUM as described in the Statement of Duties; that it was fair and appropriate that these employees be able to work to the scope of their role; and that during busy times the NUM at George Town assists on the floor with patient care, and at other times when required.

[92] It was submitted that the respondent had misrepresented the ANMF’s position in relation to the NUM duties and that the position was that as the NUM at George Town had delegated ordering of stock and drug tasks to nurses, without any additional allocation of nursing hours to the roster, this had impacted workload.

[93] The respondent submitted that the amalgamation of the DON role has resulted in a recurring saving of approximately $50,000 per annum; and that there is no evidence to substantiate a sustained unreasonable workload at George Town and no evidence at all as to workload at the Beaconsfield site.  In the alternative, the respondent submitted that even if the Commission was of the view to consider the workload of the ENs and RNs was unreasonable, the remedy of placing a full time DON back at each site would not alleviate the issue as the NUMs will continue to function as a contemporary in the role.
[94] As to the absence of the NUM from the site the respondent stated that the skill mix is always an important consideration and the RNs employed at the George Town site are Grade 3 nurses with a number of years of experience; and that the RN in charge at a rural facility, under the admissions guidelines, has the right to decline a patient admission if the admission is not based within the criteria of admission guidelines or the staff mix lacks the clinical skill or experience to handle that patient.

[95] The ANMF submitted that the acuity of patients; increased overtime and occupancy; and regular breaches of the admissions guidelines was evidence that Appendix E is being breached at the George Town site.

Survey Results

[96] As to the supplementary materials relied upon by the ANMF, it was submitted that the survey results were relevant to the establishment of workplace issues relating to workload and staff shortages; and that the letter of support for the restructure from Dr Bowring was relevant as it provided the words “…we would support more nurse clinical hours for the Nurse Unit Manager…”.

[97] The respondent provided extensive submissions on the results of the trial survey which included methodology; percentages of those who responded (30% at George Town and 40% at Beaconsfield);
 and that the perceptions of staff were that the majority perceived a neutral effect of the amalgamation on client care and quality and safety.  This was viewed as important as it fed into the decision-making process and concerns raised around a loss of clinical support were placed in the amalgamation work plan.

[98] The respondent sought to rely on the document ‘Director of Nursing Trial Amalgamation George Town and Beaconsfield’ dated 19 May 2015 which was attached to the ANMF’s written outline of submissions, and provided:

“Where to from here:

The six months of the trial have demonstrated that it is possible for one Director of Nursing to manage two sites.  There has been an impact on the Nurse Unit Managers, however both NUMs report that the role is manageable within their working time.  The [Co-ordinator – Support Service Operations] role allows for the delegation of a range of administration and management functions to be delegated to this role to allow both the DON and the NUMs to focus their attention appropriately.

Importantly both from feedback from the George Town GPs and the staff survey, there has been no impact on clinical care and or quality and safety.  In relation to the view of whether or not the trial has been a success the bulk of those responding to the survey neither agreed not disagreed.

Without a doubt the trial has challenged both sites and there remains some ongoing work to do in terms of assisting staff to understand the various roles.  However, the trial has not led to any particular issue that indicates that the trial cannot progress to a permanent solution…”
SRLS Reports

[99] Dealing with the provision of SRLS reports at both work sites,
 the respondent stated that during the trial amalgamation period, no nurse had lodged an SRLS form indicating any clinical, communication of workplace risk.  It was said that the two SRLS forms that were lodged at George Town by RN Youl provided no evidence that clinical support was lacking as the DON and NUM were in a meeting room only a short distance away from the ward.
[100] The ANMF submitted that the respondent’s submission on the completion of SRLS reports does not reflect that the ANMF provided the SRLS reports together with additional evidence to demonstrate that the duties of the employer under the NHpPD model have been breached.

Accreditation

[101] The respondent refuted any claim that accreditation of the two hospitals at George Town and Beaconsfield is under any threat due to the amalgamated DON role, stating that there is a large structure involved in the accreditation process and that ultimately the evidence shows that the DON and NUM are responsible for accreditation standards at the hospitals.
  The respondent asserted that any issues identified in the survey results of the trial had been worked through as part of an on-going work plan.

State Government White Paper

[102] In relation to the State Governments White Paper, the respondent submitted that this document is about providing a safe and sustainable health system for Tasmania and that the amalgamation of the DON roles is about sustainability of the service.

[103] There were a number of submissions made by both parties relating to restructures at the King Island and Smithton hospitals.  Whilst these provided context to what was occurring at other sites, I do not consider those examples relevant to the two matters requiring determination in this case.

Consideration

Extra Claim

Two part time roles

[104] The respondent made submissions relating to its ability to create two part time DON roles under the Award and the Agreement to cover the Beaconsfield and George Town sites.  I concur with the respondent when it says that there is nothing which prevents it from creating part time positions for these roles; however, the evidence clearly indicates that this was not the course of action decided on by the respondent in this instance.  Mr Kirwan’s letter and all supporting material provided (and argued) by the parties was that this role was an amalgamation of the two previous DON positions and the incumbent in the amalgamated role continued to have responsibility for each facility on a full time basis.

[105] I offer the comment that if the circumstances of the respondent’s submissions on this point had have been effected in reality, it is difficult to see how such an employee could maintain responsibility each day for each hospital, if they were employed in a part time capacity in two separate roles.  Accordingly, I reject the respondent’s submission that as the amalgamated role is a mix of two part-time positions, it is capable of classification under the Agreement.
Classification Structure and Descriptors
[106] The current Classification Standards for nursing and midwifery are contained within Schedule 7 of the Nurses and Midwives (Tasmanian State Service) Interim Agreement 2013 which incorporate a preamble, definitions and descriptors for Grade 1 to 9 nurses.  Relevantly the Grade 8 DON descriptors also contain a table of “Criteria” (the Criteria) which lists the levels within Grade 8 and identifies four streams within which a DON is employed.  These include, Rural Hospitals, Statewide standalone speciality services, THO – Acute/Community/Rural Integrated services and Nursing Support services.

[107] The ANMF argued that as the Criteria for the Grade 8 DON roles within rural hospitals contained the words “responsible and accountable for the senior leadership and management of nursing and operational/support services in a rural inpatient facility, which may include community based health service”, the classification structure was incapable of accommodating a DON role that was responsible for more than one rural hospital.  This was said to be so because the Criteria only described “facility” and did not mention the plural “facilities”, and considering the definition of “Practice area” within Schedule 7 which stated “…means a ward or unit within an acute, sub-acute, rural health facility or community settling.”
[108] The respondent contended that a Grade 8 DON role was capable of traversing more than one facility as the Focus and Context classification descriptors for a Grade 8 DON role provided (in part):
“Strategic Leadership and management of the nursing and non-nursing operational/support services for a defined number of practice areas which may span one or more facilities, or health services”. (my emphasis)
[109] I am required to interpret the words of Schedule 7 as to whether a Grade 8 DON role with responsibility for more than one rural health facility is capable of classification under the current classification descriptors.  In doing so, I have had regard for the oft-used principles of statutory construction and those which were relied on by both parties.
  Particularly relevant to this matter, I have had regard to the principles set out below:
· Terms of awards (and agreements) must be interpreted in light of their industrial context and purpose, including the commercial and legislative context in which they apply.  (Amcor Ltd v CFMEU (2005) 222 CLR 241 at (2) and (13))

· The matter must be viewed broadly, and after consideration is given to every part of the award, the Court must endeavour to give it a meaning consistent with the general intention of the parties, to be gathered from the award as a whole.  (CFMEU v Master Builders Group Training Scheme (2007) 161 IR 86 at 91)

· The relevant ‘context’ to be considered in interpreting the award extends to the origins of the particular clause.  However, most often the immediate context, being the clause, section or part of the award in which the words to be interpreted appear, will be the clearest guide.  (Short v FW Hercus Pty Ltd (1993) 40 FCR 511 at 517-19 (Burchett J, Drummond J agreeing).

[110] I am satisfied that the Criteria cannot be read in isolation to the remainder of the classification descriptors.  When read as a whole, Schedule 7, including its preamble, definitions and descriptors with the Criteria, is capable of accommodating a Grade 8 DON role with responsibility for more than one rural facility.  I am of the view the Focus and Context descriptors allow for such a role and the evidence at hearing which substantiated that an ADON position, which had existed prior to the current classification descriptors being formulated, supports this finding.  I offer the obiter comments that considering the Descriptors and Criteria as a whole, I concur with the respondent’s submissions at hearing that the amalgamated role is capable of classification at Grade 8-3 within the classification structure.
[111] As I have found that the amalgamated position is captured under the classifications standards in Schedule 7, it follows that the respondent has not breached clause 9 of the Agreement.

Workload

[112] The ANMF stated that the workload component of their argument fell outside the principle of management prerogative and is therefore capable of remedy by a determination of this Commission.  The applicant relied on a previous decision of this Commission, Australian Nursing Federation Tasmanian Branch v The Minister administering the State Service Act 2000, T12788 of 2006, per Shelley DP which found:

“[79] The purpose of schedule 2 of the agreement is to prevent sustained unreasonable workloads. It confers such a duty on the employer. Sustained unreasonable workloads directly impact on employees and industrial tribunals have intervened to prevent unreasonable workloads being imposed on employees. Staffing and rostering issues are matters that pertain to the relations of employers and employees and are industrial matters. They concern the mode, terms and conditions of employment…

[81] I find that the NHPPD model contained in the agreement is a matter pertaining to the relations between employers and employees and relates to the mode, terms and conditions of employment.”

[113] The respondent advanced no argument in relation to management prerogative.  Having considered the evidence and the relevant industrial instruments, namely the Award and Appendix E of the Agreement, I have concluded that the workload matter in this application is an industrial matter as it relates to clauses in the Award
 and Appendix E.
Appendix E - NHpPD
[114] Clause 1 of Appendix E of the Agreement refers to a duty of the employer “…to prevent sustained unreasonable workload.”
[115] The parties were in dispute as to whether Appendix E applied to the George Town and Beaconsfield sites, and therefore to this matter.  The ANMF referred specifically to clause 7 of Appendix E (see paragraph [21]) and contended that the wording “…and the guiding principles are the starting point”, meant that all nurses within the scope of the Agreement were covered by those guiding principles.  The respondent rebutted those submissions and argued that Appendix E was not relevant as the NHpPD model had not been applied to rural hospitals.

[116] In the alternative, the respondent reasoned that the DON and NUM roles were not direct care roles (supernumerary) and therefore were not relevant to the NHpPD model.  I do not accept this alternative submission of the respondent.  The ANMF’s argument related to the reasonable workload for nurses carrying out direct care nursing duties which it says was affected due to the decision of the respondent to amalgamate the DON roles.  Therefore whether the DON and NUM roles are included in any particular workload formula under the NHpPD model is irrelevant to what was to be determined.
[117] As to the respondent’s submissions that Appendix E does not apply, I have carefully considered the content of Appendix E to the Agreement.  For ease, I reproduce the content of clause 2 of that appendix here:

“2.
Duty to allocate and roster nurses in accordance with process consistent with reasonable workload principles

(a)
The employer shall apply the staffing model described as NHPPD model in accordance with the entirety of this Appendix

(b)
The parties are to agree to a timeframe for the development of an implementation plan for areas yet to be benchmarked (my emphasis)
(c)
The parties agree that future benchmarking of areas not covered by this appendix shall reflect recognised national nursing staffing standards and models as a minima (my emphasis)
(d)
The parties shall consult and agree on the development and implementation of the model and the agreed process and ongoing management of the NHPPD model (my emphasis)
(e)
The parties agree that the development and implementation of the model shall have regard to the following key principles:

(i)
clinical assessment and delivery of patient needs;

(ii)
reasonable workloads to enable safety and quality of patient care;

(iii)
the demands of the environment such as ward layout;

(iv)
statutory obligations including workplace safety and health legislation;

(v)
the requirements of nurse regulatory legislation and professional standards; and

…
[118] It was common ground between the parties
 that both the Beaconsfield and George Town sites were yet to be benchmarked under the NHpPD model and therefore there was no NHpPD model that operated at those sites.  Clause 2(b), (c) and (d) above clearly state that the parties are to agree a timeframe for benchmarking for areas yet to be benchmarked; that any benchmarking of areas not covered by Appendix E will reflect certain standards; and that the parties will consult and agree on the model.  What is important in this wording is the phrase in sub-clause (c) “areas not covered by this appendix”.  Again resorting to the well-established principles of statutory interpretation, I have considered the placement of this wording within clause 2 and its relationship to the entirety of the appendix.  Noting that sub-clause 2(b) first identifies “areas yet to be benchmarked”, I have concluded that the words “areas not covered by this appendix” are identifying areas where the NHpPD model has not been instituted.
[119] In dealing with the ANMF’s argument that Appendix E covers all nurses under the agreement, I have considered clause 7 of that Appendix in its entirety.  The opening paragraphs of clause 7 provides:

The NHPPD model is a systematic nursing workload monitoring and measuring system and is not designed to be used as a rigid mandatory determinant of staffing.  This is because actual staffing arrangements must reflect health service specific criterion and clinical assessments.  The parties agree that the Nursing Hours per Patient Day model is subject to ongoing development and refinement, and the guiding principles are the starting point.

Implementation of the NHPPD model into wards or other clinical units where nursing services are provided beyond those previously ‘benchmarked’ wards shall be in accordance with the NHPPD guiding principles and the Model Application Process described below.

[120] I am satisfied that having examined clause 7 of Appendix E, the meaning attributed by the ANMF to the wording of that clause cannot be substantiated on any plain reading of it.  The clause identifies the guiding principles are the starting point for the development of the NHpPD model and its ongoing development and refinement.  If a worksite has not been benchmarked and a NHpPD model has not been implemented at that worksite, then Appendix E does not apply to employees at that workplace.
[121] I am satisfied that Appendix E does not apply to the Beaconsfield and George Town sites.  I do however accept the respondent’s submissions that a workload dispute such as this is capable of dispute under Part VIII clause 2 ‘Workload Management’ of the Award.  This clause provides:
“2.
WORKLOAD MANAGEMENT

(a)
The employer is to ensure that supervisors and managers are aware that the tasks allocated to employees must not exceed what can reasonably be performed in the hours for which they are employed.

(b)
The employer is to ensure that supervisors and managers implement procedures to monitor the hours worked of the employees they supervise and where employees regularly work hours in excess of the hours for which they are employed to perform their jobs, changes (technology, responsibility, and extra resources) will be implemented.

(c)
An employee who believes they have been allocated duties that exceed those that can be reasonably performed in the time allocated for them to be undertaken should formally advise their manager.  Where practicable to do so the employee should suggest how their allocated tasks can be prioritised.

(d)
A manager who has been advised in accordance with sub-clause (c) should respond promptly to the employee’s concerns.  Where the manager acknowledges the workload is excessing the response should include a plan to reduce the workload to a manageable level.  If the manager does not accept that the workload is excessive the response should outline such reasons.

(e)
To minimise workload issues the employer is to make every effort to ensure vacancies are filled within three months.  If it appears likely this period will be exceeded supervisors and/or managers will consult affected employees, giving the reasons why the vacancy will not be filled and advising how the workloads will be managed having regard to (a) and (b) above.

(f)
In most circumstances temporary vacancies will be filled as they arise.  Where a vacancy is not to be filled supervisors and managers will consult affected employees, giving the reasons why the vacancy will not be filled and advising how the workload will be managed having regard to (a) and (b) above.”

[122] This Award clause provides a process for the identification and rectification of excessive workload issues for nurses which would be applicable for worksites not covered by Appendix E of the Agreement.  However, the processes contained within that Award clause have not, at present, been enlivened by the ANMF or its members.  Accordingly, I make no findings as to workload management under this clause.
[123] Whilst I have determined that Appendix E is not applicable to this dispute, it is appropriate for me to make some observations as to those matters now in evidence which relate to clinical workload.

Observations - Clinical Support

[124] There were number of issues provided in the ANMF’s evidence which were either unchallenged, or accepted by the respondent.  These included:

· doctors overruling nurses in charge and admitting patients in breach of the admission guidelines;

· inappropriate use of an acute bed to admit a respite assessed aged care patient, with a resultant loss of funding to the hospital at George Town;

· a drop in attendance of doctors at the weekly Friday handover meetings;
· complex discharges now required to be undertaken by nursing staff and not being done well; and

· lack of medical stores such as 10ml syringes, istat blood testing equipment and wound dressings and running out of some antibiotics, resulting from the RNs not having the time to allocate to stores and drug ordering.

[125] Whilst Ms McCoy said in her evidence that the NUMs still undertake the same amount of clinical work now as they did previously,
 this was contradicted by her further evidence and the evidence of Ms Jessup. Both Ms McCoy and Ms Jessup stated that Ms Jessup was no longer working in the clinical capacity that she was previously, and that there had been no additional clinical nursing hours added to the roster at George Town.

[126] No evidence was led by the ANMF as to a change in workload at the Beaconsfield site.  Accordingly, I make no comment as to the workload of nurses at that location.

[127] It is clear that whilst every effort is made to have the DON present at a worksite when the NUM is absent, this is not always the case with sick leave and absences at off-site meetings.  It is not surprising that this raises concerns of a lack of on-site clinical support in a busy hospital such as George Town, particularly as the NUM is no longer working in the capacity of a Clinical Nurse Consultant.  I accept the evidence that peaks and troughs occur at this site, however, there has been an increase in overtime and patient occupancy rates which, on all the evidence, has caused stress and concern to nursing staff at George Town.
[128] I am satisfied that the restructure has resulted in a significant change for the nurses at George Town, although I am unable to deduce this for Beaconsfield due to a lack of evidence.  This resultant change at the workplace level has provided for an increased workload for nurses operating in the acute bed hospital, which has not been addressed by an increase in any nursing hours.
  I am unable however, on the evidence, to make a considered finding that this increased workload is sustained and unreasonable.  However, I observe that such a workload would, over an extended period, have the propensity to affect the health and wellbeing of staff.
[129] The evidence of Ms Jessup was that the NUMs would not return to the non-contemporary role they had undertaken before amalgamation.  This, coupled with the possible increase in occupancy figures at George Town, resulting for any future implementation of strategies from the White Paper, would require significant work to be done in the area of workload management for this worksite.

[130] I make the observation that both Ms McCoy and Ms Jessup confirmed in evidence that a positive outcome of the amalgamation was that the RN in charge of any shift has authorisation to call in additional resources when required.
Observations - Survey Results
[131] The timing of the trial period is of note as it was acknowledged in evidence that it was conducted at a time of low occupancy for the George Town hospital.  Historical or cyclical patterns of occupancy should be considered by the parties prior to setting any future trial periods for any sites ear marked for a similar restructure.  This would ensure that the true impact of any restructure is captured.
Observations – SRLS Reports

[132] Whilst I understand the ANMF’s motivations for requesting their members complete the SRLS Reports to identify what they saw as deficiencies arising from the restructure, the horse had already bolted so to speak, in that amalgamation had already taken place.  In any change management process of this nature it is imperative that the parties concerned have an agreed process for transparently identifying issues of a safety or clinical nature, prior to final implementation of the restructure.
Observations - Accreditation

[133] I note that at the time of writing this decision, the two hospitals will be undergoing an accreditation processes.  Whilst there was concern from the ANMF’s witnesses that the restructure may result in difficulties with the sites maintaining accreditation, I can find no tangible evidence that this was a likely outcome.
Conclusion

[134] Having regard to my finding that the amalgamated DON role at Beaconsfield and George Town can be classified under the current classification structure, such action by the respondent has not breached the ‘No Extra Claims’ clause of the Agreement.
[135] I have concluded that Appendix E does not apply to the Beaconsfield and George Town sites; therefore the respondent is not in breach of Appendix E.
[136] In light of my observations as to changes to workload experienced at George Town, as a direct result of the amalgamation of the DON roles, I make the following recommendations:
1.
That work commences immediately to classify the amalgamated DON role in accordance with Schedule 7 of the 2013 Agreement;
2.
That the industrial parties to the Agreement establish a working group to monitor the workload of nursing staff at George Town and Beaconsfield for a period of no less than 12 months, with a view to ensuring the workload is managed appropriately, with particular consideration of any future workload implications as a result of the State Government White Paper;
3.
That any future amalgamation trials considered for other rural hospital sites be the subject of consultation between the industrial parties with a view to establishing an appropriate trial time period, having regard to historical occupancy patterns for those worksites; and

4.
That any future amalgamation trials considered for other rural hospital sites encompass a transparent process for staff to identify safety and/or clinical concerns prior to the finalisation of any trial period.

[137] I encourage the parties to commence timely discussions on the recommendations contained above.  I dismiss the application.
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