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27 October 2016
The Hon Will Hodgman MHA
Premier of Tasmania
11th Floor, Executive Building,

15 Murray Street,

Hobart,   7000

Report of the Tasmanian Industrial Commission ‘Review of Actions’
In accordance with the requirements of section 51(8) of the State Service Act 2000 I have pleasure in presenting the Report of the Tasmanian Industrial Commission relating to ‘Review of Actions’ for the financial year ending 30 June 2016.
Nicole wells
Acting President

The State Service Act 2000 (SSA), at s51(8), requires that the Tasmanian Industrial Commission (the Commission), on or before 31 October is to lay before the Parliament, a report on the performance of the Commission’s functions and powers under the SSA, for the 12 month period ending on the preceding 30 June.  This report fulfills that statutory requirement.
Section 50 of the SSA provides that a permanent or fixed-term employee is entitled to make application to the Commission for a review:

a) of the selection of a person or employee to perform duties other than duties to be performed for a specified term or for the duration of a specified task [selection review]; or

b) of any other State Service action that related to his or her employment in the State Service [review other].

The Commission has been conducting this function since 4 February 2013. Previously the role had been performed by the Office of the State Service Commissioner. 
In exercising its jurisdiction the Commission may, pursuant to s51 of the SSA:

· Refuse to grant the application and, if appropriate, direct the Head of Agency to take such action as the Commission considers appropriate; or

· In the case of a Selection review, grant the application and direct the Head of Agency to undertake the selection process again subject to any other requirements imposed by the Commission; or

· In the case of a Review Other, grant the application and recommend or direct the Head of Agency [or delegate] to take such action as the Commission considers appropriate.

A Commission member’s determination in respect of an application for a review is final.  However, those decisions are reviewable under the Judicial Review Act 1991.

Section 51(1) of the SSA requires the President to determine the ‘procedure for a review.’  The Commission’s procedures have been in existence since 4 February 2013 and have undergone a number of modifications since that time.

It is anticipated that during 2017 the Commission will consult with stakeholders on a review of procedures.  Further, it is proposed that consultation with such stakeholders will also involve the principle of ‘open justice’ and whether publishing, in the public domain, of s50(1) determinations,  should occur.
The previous two s51(8) reports to each House of Parliament has identified a procedural issue relating to the strict timelines associated with s50(1) applications for review.  Under the previous legislative scheme the Commission was allowed, in limited circumstances, discretion to grant an extension of time. This discretion was removed when the timelines were prescribed in the Regulations in February 2013. It is entirely appropriate to have strict timelines in relation to ‘review selection’ applications. However in relation to ‘review other’ matters, the absence of any discretion, even in the most compelling of circumstances, gives rise to the potential for an injustice. This issue of regulatory timelines continues to be of concern.  In my view this change was most likely inadvertent and as a consequence representations have been made to restore the previous arrangements. Unfortunately these representations have not been successful. 

The Commission has continued the objective of providing an equitable, efficient and expeditious dispute resolution service that fosters positive employment relationships. In this context and with the consent of the parties, the Commission is usually prepared to determine unresolved issues on the material presented (often informally) at the initial conference. However this does not remove the right of either party to proceed to formal hearing if that is their wish. 
STATISTICAL OVERVIEW
	Applications lodged 2015/16
	29

	Applications carried over from 2014/15
	13

	Total applications dealt with 2015/16
	42


 STATE SERVICE REVIEW APPLICATIONS – REVIEW OTHER
	Applications by Agency
	2013/14
	2014/15
	2015/16

	DHHS (incl THS)
	30
	25
	3

	THS
	-
	-
	16

	DOE
	5
	3
	2

	DPIPWE
	2
	2
	2

	DPEM
	2
	1
	-

	DPAC
	4
	-
	1

	DOJ
	6
	1
	1

	DSG
	-
	2
	2

	Treasury & Finance
	-
	1
	1

	TasTAFE
	-
	7
	1

	Tourism Tas
	-
	1
	-

	
	49
	43
	29


	Outcomes
	2013/14
	2014/15
	2015/16

	Withdrawn before conciliation
	18
	14
	6

	Resolved through conciliation
	23
	24
	22

	File closed due to no jurisdiction
	3
	-
	1

	Determined by Commission - granted wholly or substantially
	4
	6
	2

	Determined by Commission – not granted wholly or substantially
	10
	2
	6

	Continuing
	11
	8
	5

	
	69
	54
	42


STATE SERVICE REVIEW APPLICATIONS – REVIEW SELECTION
	Notice of Intention to lodge Application 2015/16
	29

	Notice of Intention to lodge Application lapsed
	5

	Total applications  lodged 2015/16
	24


	Applications by Agency
	2013/14
	2014/15
	2015/16

	DHHS (incl THS)
	8
	9
	2

	THS
	-
	-
	5

	DOE
	6
	2
	5

	DOJ
	2
	1
	6

	DIER
	1
	-
	-

	DEDTA
	2
	-
	-

	PAHSMA
	1
	-
	1

	DSG
	-
	2
	-

	DPAC
	-
	-
	2

	DPIPWE
	-
	-
	1

	DPEM
	-
	-
	1

	TasTAFE
	-
	-
	1

	
	20
	14
	24


	Outcomes
	2013/14
	2014/15
	2015/16

	Withdrawn before conciliation
	11
	2
	8

	Resolved through conciliation
	5
	6
	7

	Determined by Commission -- granted
	-
	1
	2

	Determined by Commission – not granted
	4
	5
	7

	Continuing
	-
	-
	

	
	20
	14
	24


*Table 2 Statistical overview of applications lodged under the Tasmanian State Service Act 2000
	
	2011-12
	2012-13
	2013-14
	2014-15
	2015-16

	*Applications for Review

Review Selections

Review Other

Review Translation

Total
	N/A


	12
40
7
59
	20
48
0
68
	14
43
0

57
	24

29

0

53


Nicole Wells
Acting President
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