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Termination of employment – jurisdictional objection – whether termination at the instigation of the employer – casual employment – whether expectation of continuing employment 
DECISION

Introduction

[1] On 17 February 2016, Mr Geoffrey Lionel Wolf (Mr Wolf) (the applicant), applied to the President, pursuant to s29(1A) of the Industrial Relations Act 1984 (the Act) for a hearing before a Commissioner in respect of an industrial dispute with the Minister administering the State Service Act 2000 (MASSA) (the respondent), relating to unfair termination of employment.
[2] The matter was listed and a conciliation conference took place on 21 March 2016.  At the conclusion of that conference the dispute was unresolved.  On 2 May 2016 directions for the filing of documentation were issued.

[3] At the hearing in Hobart on 1 July 2016, Mr Chris Kennedy of the Health Services Union (HSU) appeared for the applicant.  Mr Mat Johnston appeared for the respondent.
[4] Mr Wolf seeks relief alleging his employment as a casual Care Assistant was terminated, and that the termination was harsh, unjust and unfair.  The remedy sought by the applicant was reinstatement to the casual position he held immediately prior to termination; a recommendation from the Commission to the Head of the State Service that Mr Wolf’s employment status be changed to permanent; and that an order for payment of lost wages, up to and including his reinstatement.

[5] The respondent raised a jurisdictional objection to the application which is tied to the merits of the case.  I will shortly deal with this objection.

Evidence
[6] Mr Wolf provided evidence by way of a witness statement
 and oral testimony and was subject to cross-examination.  The respondent did not lead any witness evidence.

[7] Mr Wolf’s evidence provided that:

· He is a married man aged 64 years. 
· He undertook regular shifts during his employment with the respondent, on many occasions working full-time hours and overtime.

· In mid-July 2015 he was advised he would need to apply for vacancies in order for his contract to be renewed and that he should apply for both permanent and casual Care Assistant positions.
· In August 2015 Mr Wolf received advice that his employment contract would be extended to 31 January 2016, but he was still required to apply for the positions if he was to remain employed.
· Applications were made by Mr Wolf for the two permanent Care Assistant positions and also for the casual positions – although his preference was to remain as a casual employee.  He underwent an interview which covered all of the positions.

· In early December 2015 he questioned his manager, Ms Kim Barnes, about the outcome of the selection processes.  Ms Barnes advised him that she could not say anything about the selection process.  He questioned Ms Barnes further in mid-January 2016 about the outcome of the casual positions and received the same response from Ms Barnes.
· On 8 December 2015 an email was sent to Mr Wolf’s nominated email address (his wife’s email account) advising he was unsuccessful for the two permanent Care Assistant roles, although Mr Wolf said he did not receive this email until it was sent to him along with another email on 9 February 2016.
· He worked a double shift on 31 January 2016 and the first he knew of being unsuccessful in obtaining a further casual employment contract was when he telephoned Ms Barnes on 3 February 2016 to enquire as to why he had not received any shifts.
· He met with Ms Barnes and was advised he was unsuccessful as he had not demonstrated the selection criteria for the position at interview.  Mr Wolf did not receive written advice that his application for a casual Care Assistant position was unsuccessful.

· Mr Wolf obtained work in March 2016 under a fixed-term casual appointment as a Ward Aide at the Royal Hobart Hospital.  This is the same employer with which Mr Wolf was employed at the Wilfred Lopes Centre.  His employment as a Ward Aide has been sporadic.

· In 2012 Mr Wolf was subjected to an Commissioner’s Direction No. 5 (CD5) investigation (now known as an Employment Direction No. 5 investigation) which resulted in multiple allegations being dismissed and no disciplinary sanctions were imposed.  Mr Wolf stated that his employer had used the selection process to get rid of him following the outcome of the CD5 process.

· He had an expectation that he would continue to receive work after 31 January 2016 as there was always lots of shifts offered to him and he had not been told he would not receive a further employment contract.

[8] Mr Wolf’s employment contract, headed Fixed-term Instrument of Appointment (Casual Work), provided:

“… delegate of the Minister under S.37(2) of the State Service Act 2000 (“the Act”), hereby appoint Geoffrey Wolf (“the employee”) pursuant to S.37(3)(b) of the Act as a fixed-term employee effective from 2 September 2015 until 31 January 2015 (both dates inclusive) for the purpose of meeting service needs on an as and when required basis upon the following terms and conditions:

1.
This appointment does not guarantee work during the term of the appointment but fixes the terms upon which any work offered to and accepted by the employee will be undertaken.

2.
Except when the employee is engaged to work pursuant to this appointment the employee is not;


a)
a worker within the meaning of the Workers Rehabilitation and Compensation Act 1988 or of any other State or Commonwealth legislation regulating the relationship between employers and workers. And


b)
entitled to any benefits pursuant to this appointment.

3.
While engaged in undertaking work pursuant to this appointment, the employee is to efficiently and effectively perform the duties and fulfil the responsibilities of an employee of the Tasmanian Health Service as specified in Schedule 1 as may be carried by the Head of Agency from time to time.

4.
The Employee is employed in accordance with, and subject to, the provisions of the State Service Act 2000.
5.
The employee is entitled to receive the remuneration set out in Schedule 2 in respect of any work undertaken pursuant to this appointment.

6.
The Public Sector Superannuation Reform Act 1999 applied to the employee.

7.
The employee is subject to the conditions of service stipulated in the several instruments set out in Schedule 3.

8.
The employee may terminate this appointment and any engagement made pursuant to it by giving 14 days’ notice in writing to the Head of Agency.

9.
The Minister (or a delegate of the Minister) may terminate this appointment and any engagement made pursuant to it by giving 14 days’ notice in writing to the employee.

Dated at Hobart on 27 August 2015…”
[9] Schedule 1 of the above fixed-term instrument set out that the duties for the position were those of a Care Assistant; Schedule 2 set out the remuneration that applied to the position; and Schedule 3 provided the conditions of service were prescribed by the Act and the Health and Human Services (Tasmanian State Service) Award (HAHSA).  The above employment contract was in identical terms to Mr Wolf’s previous employment contract dated 21 November 2014
 which covered the period 2 September 2014 to 1 September 2015.  The casual employment category is provided for at Part I, cl8 of the HAHSA and states:
8.
EMPLOYMENT CATEGORIES

In this award, unless the contrary intention appears:

‘Permanent full-time employee’ means a person who is appointed to work the full ordinary hours of work each week (as defined) and who is appointed as such in accordance with section 37(3)(a) of the State Service Act 2000.
‘Permanent part-time employee’ means a person who is appointed to work hours that are less in number than a full-time employee and who is appointed as such in accordance with section 37(3)(a) of the State Service Act 2000.
‘Fixed term employee’ means a person who is engaged for a specified term or for the duration of a specified task in accordance with section 37(3)(b) of the State Service Act 2000.
‘Casual employee’ means a person engaged on an irregular basis and at short notice and where the offer of engagement may be accepted or rejected on each and every occasion, thus excluding a casual employee from being placed on a regular employment roster, and is paid a loading in addition to the normal salary rate in lieu of paid leave entitlements and Holidays with Pay as prescribed by Part IX – Leave and Holidays with Pay of this award.  The loading paid to a casual employee is set out in Part II – Salaries and Related Matters, Clause 1 of this Award.
Jurisdictional objection and the case
[10] The respondent raised a jurisdictional objection to the application which is tied to the merits of the case, that is, that there was no termination of Mr Wolf’s employment at the initiative of the employer.

[11] It is common ground between the parties that Mr Wolf commenced casual employment with the respondent in April 2007 as a Care Assistant at the Wilfred Lopes Centre secure mental health unit, located at the Risdon Prison Complex near Hobart.  Mr Wolf worked in that capacity under a series of fixed-term employment contracts, the last of which ended on 31 January 2016, making his employment period 8 years and 9 months.
[12] Mr Johnston, for the respondent, argued that casual employment in the State Service in Tasmania must be either fixed term or permanent employment pursuant to ss37(3)(a) and (b) and that Mr Wolf’s casual employment was therefore facilitated by way of fixed-term contracts, which came to an end due to the effluxion of time.

[13] Mr Johnston submitted that Mr Wolf was aware, by virtue of his own evidence, that his future employment was contingent on a selection process and that his fixed term contract was coming to an end on 31 January 2016.  The respondent relied on the selection process having established that Mr Wolf had not met the selection criteria for the role and that he had been unsuccessful in the interview process.

[14] The respondent asserted that as Mr Wolf’s fixed-term contract had an express end date of 31 January 2016, he failed to meet the criteria in s30(1) of the Act and that the application for unfair termination is beyond jurisdiction of the Commission.  This was said to be because his employment was not of a continuing or indefinite nature and therefore the termination was not at the initiative of the employer.

[15] Conversely, Mr Kennedy for the applicant argued that Mr Wolf had an expectation that his employment was continuing as there was work required to be done at the Wilfred Lopes Centre; casual employees were required; and that he had been carrying out that work for almost 9 years.  Mr Kennedy submitted that even though the fixed-term contract contained an end date, it also contained clauses dealing with termination by either party if notice is given,
 thereby establishing that the contract was not for a specific period.  Mr Kennedy relied on a previous decision of this Commission in Robert Francis Gaffney v Minister administering the State Service Act 2000 (T12942 of 2007), per McAlpine C (Gaffney), and the decisions of Esam and Ponce, 
 both of which were decisions within the Federal jurisdiction (the Fair Work Commission or its predecessors).
[16] It was common ground between the parties that Mr Wolf’s series of fixed-term contracts of appointment were not for a “specified task”
 and that the jurisdictional argument related to the existence, or otherwise, of an expectation of continuing employment.
[17] Mr Kennedy submitted that the respondent is required to write to all employees upon termination
 as contained in the HAHSA under the clause ‘Notice of termination by the Employer’;
 that the respondent was in breach of Employment Direction No. 1 (ED1) by providing a series of fixed term contracts to Mr Wolf which extended past 36 months (see cl9.1 and 9.3 of ED1); and that Mr Wolf should have been provided with a change of his employment status from fixed-term casual to permanent, prior to being terminated.
[18] Mr Johnston submitted that the requirement for the respondent to conduct an interview process for the casual positions of Care Assistant was contained within cl9.2(c) which provided that following an initial appointment of fixed-term duties of 12 months or more, the initial appointment and any addition appointments are not to exceed 36 months in total.  As the casual fixed-term position in which Mr Wolf had been working had not been through a merit selection process for at least 36 months, a fresh selection process was required.

Consideration

[19] In the Act, the unfair termination jurisdiction is based on a requirement that an employee “who has a reasonable expectation of continuing employment”
 must not be terminated without valid reason.  Section 30(1) of the Act defines “continuing employment” as:

“…employment that is of a continuing or indefinite nature or for which there is no expressed or implied end date to the contract of employment.”

[20] Section 30(1) of the Act was amended by way of the Industrial Relations Amendment [Fair Conditions] Act 2005.  That Bill underwent a second reading debated in the Legislative Council on 29 November 2005, which, in part, dealt specifically with the interplay of the amended wording in s30(1) and fixed-term and casual employment.  That debate provided (specifically in relation to the criteria applying to disputes relating to termination of employment):

“Mr Wilkinson – In relation to continuing employment, it is defined under clause 5:


‘means employment that is of a continuing or indefinite nature and for which there is no expressed or implied end date to the contract of employment’.

My question is: why have this clause? …

Ms Thorp – This is new.  This section in the principal act establishes criteria applying to disputes relating to the termination of employment of an employee who has a reasonable expectation of continuing employment.  The new definition removes argument about exactly what constitutes continuing employment by providing that it means employment that can be either continuing or indefinite but which does not have an express or implied termination date…
Mr Wilkinson – Well, continuous… employment for a period of five years and therefore that person can be classed as being in continuing employment.  It would seem that there is going to be a problem of a person who is under a fixed-term contract to claim that person is in continuing employment because in a fixed-term contract there is an expressed end date.  My real concern is that the person who is under that contract at a fixed term is in continuous employment –

Ms Thorp – I hear what you are saying but this is about disputes relating to termination of employment, so where this definition becomes important is when someone’s employment has been terminated and they are trying to argue that they had every expectation that that job would continue, so then we have to say, ‘There’s our definition of what constitutes continuing employment.  If you have a contract for five years, you work those five years continuously but at the end of those five years you can have no real expectation that you will have continuing employment because there was a set end date’…
Mr Harriss - …We were told, and I wrote down as best I could word for word, that the casual or probationary employee can have no expectation of continuing employment and an employee seeking redress to the Tasmanian Industrial Commission will be thrown out immediately were the words almost verbatim.  It would be unreasonable of me to ask the member for Rumney to confirm that that will be the case because she cannot second guess the Tasmanian Industrial Commission and I accept and respect that position… she might also have examples from the Industrial Commission where they or any individual commissioner have in fact ruled that way.  Otherwise I might reconsider the amendment in terms of removing the definition of ‘employee’…

Mr Parkinson – Casual is just that; there are no expectations about continuing employment if you are casual by definition…

Ms Thorp – No-one was able to give me an example just off the cuff but for the purposes of Hansard and for your clarification, if someone is a casual employee and the nature of their employment is casual, then by definition they cannot have an expectation of continuing employment.  We have just discussed what continuing employment means.  Therefore dismissal on that ground would be thrown out.  It would not constitute grounds of unfair dismissal.”

[21] This Hansard debate lends weight to the construction that the intent of the provision contained within s30(1) does not cover the situation where a genuine fixed-term contract comes to end through the effluxion of time.  In such circumstances, this would not amount to a termination at the initiative of the employer.

[22] Relevantly, the definition in s30(1) contains the disjunctive word “or” which was part of the amendment in clause 5 of the 2005 Bill.  Plainly read, this provides that a contract that does not contain an “expressed or implied end date” [my emphasis] meets the definition of “continuing employment”.  Likewise, if an employee is able, through evidence, to establish that their employment was of a “continuing or indefinite nature”, regardless of their employment contract containing a notional end date, that employee would satisfy the definition.

[23] The intent of the Parliament, as it relates to the operation of s30(1) in the Tasmanian State Service and casual employment is abundantly clear, that is, a casual employee could have no expectation of continuing employment.  This, of course, is at odds with the federal jurisdiction established by the Fair Work Act 2009, where a casual employee can be protected from unfair dismissal in certain circumstances.  Those circumstances are that the employee’s period of casual employment evidenced employment on a regular and systematic basis; and that during the period of service as a casual employee, they had a reasonable expectation of continuing employment on a regular and systematic basis, such as found by Roe C in the decision of Ponce.

[24] The federal authorities relied on by Mr Wolf of Esam and Ponce are not relevant as they were determined under Federal legislation which establishes a separate and distinct set of unfair dismissal criteria to that of this Commission.  This Commission’s decision in Gaffney, whilst determined subsequent to the Industrial Relations Amendment [Fair Conditions] Act 2005, was a matter dealing with a termination of an employee who had been employed on a series of fixed-term contracts which were issued for specific tasks and Mr Gaffney’s employment was not of a casual nature.

[25] Having considered all of the evidence and supporting material in this matter, in particular the second reading debate Hansard which evidenced the intention of the Tasmanian Parliament as to the application of protection from unfair termination in the legislation, it is apparent that despite Mr Wolf’s long employment history, he was a casual employee and as such there was no expectation of continuing employment and therefore Mr Wolf was not protected from unfair termination.
[26] I would however make the following observation in relation to the way Mr Wolf’s employment came to an end.  Mr Wolf underwent a selection process for the role of Care Assistant at the Wilfred Lopes Centre in the latter part of 2015.  This selection process involved two permanent positions and a number of casual positions, although the exact number of casual position was not in evidence.  The evidence established that Mr Wolf enquired about the outcome of the casual pool selection process on multiple occasions in January 2016, but was not advised of his lack of success in obtaining a position.
[27] The lack of candour on the part of the respondent does not reflect well.  Mr Wolf was a casual employee who had worked for the respondent for almost 9 years.  Mr Wolf should have been formally advised of the unsuccessful nature of his application for the casual position as soon as it had been determined in the selection process.  Mr Wolf has a right to feel aggrieved by the treatment he received.
[28] I note that whilst Mr Kennedy submitted that Mr Wolf should have obtained a change of employment status to permanent prior to his termination, I cannot accept this submission.  It is clear Mr Wolf never made application for a change to his employment status pursuant to ED1.  The evidence also established that Mr Wolf’s preferred employment was that of casual.

[29] Whilst Mr Kennedy made submissions as to the unfairness in Mr Wolf’s inability to seek a review of the selection process for the permanent roles, as he did not receive written notification of being unsuccessful in the selection, the evidence established that the respondent had sent an such a notification to the email account as nominated by Mr Wolf in his written application.  There was no explanation from Mr Wolf as to why, in such circumstances, he did not receive the email which was clearly sent by the respondent.  I can only assume that either the email was not passed onto Mr Wolf by his wife or the email account was not regularly checked.  In any event the notification was sent to Mr Wolf and I do not detect any error as to the actions of the respondent.

[30] I also note there is an obvious tension between the obligations of the respondent under cl.9 of ED1, the operation of award clauses that allow for the engagement of long term casual employees, and the operational imperatives of employment in the State Service, which may require parties to the various State Service awards to review these practices further.
[31] Having determined that Mr Wolf is unable to fulfil the criteria of s30(1) of the Act, there is no jurisdiction for the Commission to deal with this application for unfair termination.  I dismiss the application.
N M Wells
ACTING PRESIDENT
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