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Entitlement to pro rata long service leave – Long Service Leave Act 1976 – whether pressing necessity – found not to be a pressing necessity – application dismissed
DECISION

Introduction

[1] On 12 December 2016, Mr Adrian Alan Johns and Mr Phillip Raymond Conolon (the applicants), applied to the President, pursuant to s29(1) of the Industrial Relations Act 1984 (the IR Act) for a hearing before a Commissioner in respect of an industrial dispute with Fork Truck Specialists Pty Ltd (FTS) (the respondent), relating to an alleged entitlement to pro-rata long service leave (LSL) pursuant to sections 8(2)(b) and 8(3)(c) of the Long Service Leave Act 1976 (LSL Act).

[2] A conciliation conference was held on 20 December 2016 for both applications wherein the matters giving rise to the industrial disputes were discussed.  Each of the parties were unrepresented.  A number of facts were agreed between the parties, however, the applications remained unresolved and directions were set for the parties to file and serve materials for arbitration.
[3] The applications were not formally joined; however the circumstances of both disputes were largely subject to the same facts.  The applicants relied largely upon the same evidence and for the sake of convenience it was agreed the matters be heard and determined simultaneously.
Statutory Framework

[4]
The LSL Act long title provides that that Act is “[a]n Act to amend and consolidate the law relating to the granting of long service leave to employees, and for matters incidental thereto.”  For the purposes of these industrial disputes, which relate to pro-rata LSL, the relevant sections of the LSL Act are as follows:

8. Period of long service leave to which employees, other than mining employees, are entitled 

(1) In this section, employee means an employee who is not a mining employee.

(2) Subject to subsection (4), the period of long service leave to which an employee is entitled under this Act is –

(a) on the completion by an employee of at least 10 years' continuous employment with his employer–

(i) 8 2/3 weeks' long service leave in respect of the first 10 years' continuous employment with his employer; and

(ii) 4 1/3 weeks' long service leave in respect of each additional 5 years' continuous employment with his employer; and

(iii) on the termination of his employment, an additional period of long service leave in respect of the number of years' continuous employment with his employer since the last accrual of entitlement to long service leave under the foregoing provisions of this paragraph, such period of long service leave as bears the same proportion to 8 2/3 weeks as that number of years bears to 10 years; or

(b) in the case of an employee to whom this paragraph applies by virtue of subsection (3) who has completed 7 years', but has not completed 10 years', continuous employment with his employer such period of long service leave as bears the same proportion to 8 2/3 weeks as the total period of the employee's continuous employment with his employer bears to 10 years. [my emphasis]
(3) Subsection (2)

 HYPERLINK "http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=95%2B%2B1976%2BGS8%40Gs2%40Hpb%40EN%2B20160831000000;histon=;inforequest=;pdfauthverid=;prompt=;rec=10;rtfauthverid=;term=;webauthverid=" \l "GS8@Gs2@Hpb@EN" \t "_self" (b) applies to –

(a) an employee who attains the age for retirement;

(b) an employee whose employment is terminated on account of illness of such a nature as to justify the termination of that employment;

(c) an employee who terminates his employment on account of incapacity or domestic or other pressing necessity of such a nature as to justify the termination of that employment; and [my emphasis]
(d) an employee whose employment is terminated by his employer for any reason other than the serious and wilful misconduct of the employee.

[5]
Both applicants contend that they had no choice but to resign their employment due to financial considerations for their families and job security, which established a “pressing necessity”.

[6]
FTS asserts that the applicants terminated their employment in circumstances which does not give rise to an entitlement to pro-rata LSL pursuant to s8(3) of the LSL Act, in other words, the circumstances of the applicants’ resignations could not be considered to be a pressing necessity.

[7]
The matter that I am required to determine is whether the applicants are entitled to the pro-rata LSL established under s8(2)(b) of the LSL Act by virtue of them having terminated their employment with FTS on account of a pressing necessity of such a nature as to justify that termination of employment (see s8(3)(c)).
Evidence

[8]
Witness evidence for the applicants was provided by:
· Mr Adrian Alan Johns,
 an applicant in these matters and former FTS Hobart operations manager; and
· Mr Phillip Raymond Conolon,
 an applicant in these matters and former FTS truck driver.
[9]
Witness evidence for FTS was provided by Mr Andrew Power,
 State Manager for FTS.
[10]
The following facts were agreed between the parties:

· Mr Adrian Johns commenced employment with Fork Truck Specialists Pty Ltd on 14 May 2007, was employed for 38 hours per week and at the time of termination of his employment, Mr Johns was earning $26.00 per hour.
· Mr Phillip Conolon commenced employment with Fork Truck Specialists Pty Ltd on 27 February 2008, was employed for 38 hours per week and at the time of termination of his employment, Mr Conolon was earning $23.00 per hour.
· Both Mr Johns and Mr Conolon terminated their employment with FTS effective from 30 November 2016 by written resignation. 
· Both applicants were employed under the Vehicle Manufacturing, Repair, Services and Retail Award 2010.
[11]
Since the termination of their employment on 30 November 2016, Mr Conolon has not been gainfully employed.  Mr Johns had one week’s casual employment with a removal company in mid-December 2016 and commenced work with shipbuilder, Incat, in early January 2017.

[12]
The evidence provided that FTS was sold on 12 October 2015 under a full transmission of business.  Existing employees were paid out the annual leave entitlements, however the LSL entitlements were transferred to the new owner of the business by way of adjustment at the time of settlement.

[13]
Mr Power commenced with FTS as the State Manager in May of 2016.  Mr Power sought to introduce cultural change at FTS.  He caused a review of FTS policies and procedures by engaging industrial relations consultants, Employsure, who undertook that review in August 2016.  Employsure prepared new policies and procedures, including those related to drugs and alcohol in the workplace, and also prepared a new handbook titled Fork Truck Specialists Employee Handbook Part A and Part B (employee handbook).
[14]
Mr Power met with FTS employees in Ulverstone and Hobart worksites in November 2016, to roll out the new employee handbook, policies and procedures.  There was no consultation between FTS management and employees when the employee handbook, policies and procedures were being created.
  At the meetings with employees, Mr Power was aware that some employees were not happy about the new documents and the new approach he was taking.  Mr Power advised employees to read the employee handbook and to sign, within 14 days, acknowledging they had read and understood it.
[15]
At the time of hearing, Mr Power advised that no existing employees had signed to acknowledge they had read and understood the employee handbook.

[16]
The applicants were unhappy about the employee handbook and what they understood to be changes to their workplace entitlements.  These included a number of matters contained in the handbook.  The applicants discussed these matters between themselves and on 16 November 2016, whilst Mr Power was at the Ulverstone worksite, they faxed and emailed their resignations to Mr Power.  The resignations were identical and provided as follows:

“Dear Andrew and Virginia,

I have been grateful to work for your company since take over last year, however I have to inform you that this is my formal resignation from my position within the company effective 30/11/2016.
Due to the changing conditions of late, that in the beginning employees were told would not happen my decision comes with great sadness.  I believe I have no option to protect my financial future after sighting the FTS Handbook clauses 3.4, 3.5, 8.4 and 17.11 than to remove myself from within the business to make my financial future more stable.

I believe these conditions could have a severe adverse effect on my financial stability in the future, so I am not willing to sign and agree to them as requested within the 14 day period which was requested by Andrew Powers [sic] when the hand book was given to the employees.

Yours sincerely”

[17]
The relevant clauses in the employee handbook which caused the applicants’ concern related to FTS requesting employees (by agreement) to access annual leave in the event of a shortage of work; FTS standing down employees without pay in certain circumstances; FTS rendering employees liable for full or part of damages sustained in circumstances, such as damage to vehicles, stock or property where standards of work have been unsatisfactory or where the employee had been negligent; FTS reserving the right to insist on an employee rectifying damages sustained in an at fault accident or where negligence or lack of care is present.

[18]
Shortly after receiving the applicants’ resignations, Mr Power received emails from three employees of FTS advising of Mr Johns’ considerable corporate knowledge and experience and Mr Conolon’s loyalty to FTS, suggesting that Mr Power should encourage the applicants to remain within the business.

[19]
Mr Conolon provided the following oral evidence when questioned by the Commission:

“DEPUTY PRESIDENT:
Did you have any discussions with anybody in management positions about your concerns?

MR CONOLON:
With AJ we did, we sort of spoke about what was going on and what we thought would happen and not.  We wasn’t really expecting to be put off.  

DEPUTY PRESIDENT:
Okay?

MR CONOLON:
Yep.

DEPUTY PRESIDENT:
So, when you say ‘AJ’ you mean Mr Johns?
MR CONOLON:
Sorry, yeah: Mr Johns.

DEPUTY PRESIDENT:
Yes, okay.  So what did you think would happen?
MR CONOLON:
Well, I was hoping that they’d revise the handbook and – and not ask to sign – sign the document.”

[20]
I am satisfied on the evidence
 before me that Mr Power did not have any discussions with Mr Johns or Mr Conolon about their concerns with the clauses in the employee handbook and that Mr Power was content to accept the resignations, which he did formally on 25 November 2016.

[21]
Both Mr Johns’ and Mr Conolon’s evidence was that they were concerned about job security and the financial security of their families, in the event that they were stood down without pay or involved in a motor vehicle accident during work, and found liable to pay either FTS’s insurance excess or pay for all damages arising from the accident.

[22]
Mr Power argued that the reason given by both the applicants in their resignations could not have been the real reason for terminating their employment, as neither applicant had new employment and thus, were left in a more difficult financial position than they may have imagined by remaining employed at FTS.
The Authorities
[23]
The most comprehensive authority on the subject of ‘domestic or other pressing necessity’ is the decision in Computer Sciences of Australia Pty Ltd v Leslie [1983] 6 IR 188 (Computer Sciences), a case adopted with approval by this Commission.  Each party to these applications was provided with a copy of the Computer Sciences decision together with the Commission’s directions.  The test established by Computer Sciences as to whether an employee is entitled to pro-rata LSL, due to ‘domestic or other pressing necessity’, is as follows:

(1) Was the reason claimed for termination one which fell within the section [of the Act]?


(2) Was that reason genuinely held by the worker and not simply colourable or a rationalisation?


(3) Although the reason claimed may not be the sole ground which triggered the employee to decide to terminate his employment, was that reason the real or motivating reason?


(4) Was the reason such that a reasonable person in the same circumstances as the employee, might have felt compelled to terminate his employment?

[24]
In Computer Sciences the Full Court referred to the decision of Franks v Kembla Equipment Co Pty Ltd [1969] AR [NSW] 17 at 18, a judgment of Sheldon J, which related to the test of ‘domestic or other pressing necessity’.  In that decision, Sheldon J said:

“The test, I would suggest, is whether there is a really serious problem in the home, although not necessarily a crisis.  On the one hand the colourable and frivolous should be rejected but on the other overexacting standards should not be adopted.  After all what is being dealt with is not a sphere-shaking issue but a reason for terminating employment and a material consideration must be whether a domestic situation is such that a reasonable man might feel compelled to seek its solution by terminating his employment.”
[25]
The reasonableness of an employee’s decision to terminate their employment, relating to LSL, was dealt with by Asbury C in AWU v Sunshine Coast Private Hospital [2003] QIRComm 241 which referred to the authority of Computer Sciences.  Commissioner Asbury held at paragraph 8.6 of that decision that:
“I accept the proposition in Leslie [Computer Sciences] that the test is not subjective in the sense that the employee’s view is to prevail, and that the real request is whether a reasonable person would have terminated his or her employment in the same circumstances.  Again, the reasonableness of Mr Rogers’ decision to terminate his employment, must be considered in the context of the true facts at the relevant time, what was said and done and in what circumstances.”
Consideration

[26]
I am satisfied on the evidence that neither applicant was motivated to terminate their own employment so they could take up employment elsewhere.

[27]
I accept Mr Power’s submissions that the relevant Award provision has always provided for FTS to stand down employees without pay in certain circumstances.  However, the evidence provided that neither of the applicants were aware of this Award provision and had never been advised by their previous employer that such a scenario was a possibility.  Having regard to that evidence, the applicants were genuinely concerned that their “entitlements”, as they saw them, were changing.

[28]
Clauses 8.4 and 17.11 of the employee handbook would raise concern with most employees, particularly clause 17.11 which provides that “[i]n the event of an at fault accident whilst driving one of the Employer’s vehicles or where any damage to an Employer vehicle is due to your negligence or lack of care, the Employer reserves the right to insist on you rectifying the damage at your own expense or paying the excess part of any claim…”.
  Certainly for Mr Conolon, who drives a truck for eight hours a day, this clause would have raised alarm bells.  The clause provides that, in the eyes of FTS, an “at fault accident” can establish a liability for an employee to pay damages.
[29]
I have a number of concerns as to the wording of the employee handbook and the process undertaken by Mr Power in its implementation.  There was no consultation with employees about the new handbook and new policies and procedures.  Such a process is not reflective of best practice contemporary management and such a one-sided approach should be avoided.

[30]
It is of little surprise that FTS employees, including Mr Johns and Mr Conolon, upon being presented with the employee handbook, showed concerned that they may, in future, be held liable for damages caused by a work vehicle which they were operating during work.  I am satisfied that the applicants were of the understanding that they may well have suffered financial detriment if they signed an acknowledgement to say they read and understood the contents of the new handbook.

[31]
I am not persuaded by Mr Power’s assertions that Mr Johns resignation was due to other factors.  Whilst Mr Johns may have been concerned about other policies, I am of the view that the financial liability concerns were the major reason for both Mr Johns’ and Mr Conolon’s resignations.

[32]
I now consider my findings against the test established in Computer Sciences to determine whether the termination of the applicants’ employment was for a reason envisaged by s8(3)(c) of the LSL Act.

Was the reason claimed for termination one which fell within the section [of the Act]?

[33]
In the circumstances of these applications, the applicants can only establish an entitlement to pro-rata LSL under the LSL Act if they terminated their employment on account of pressing necessity.
[34]
The Macquarie Dictionary defines the word “pressing” as meaning “urgent; demanding immediate attention”.
  Further, that dictionary also defines “necessity” as “something necessary or indispensable; an imperative requirement or need for something; an unavoidable compulsion to do something”.

[35]
I am unable, on the evidence before me, to consider that the reasons advanced by both applicants in their resignations, as a pressing necessity.  I make this finding as I cannot accept that the applicants’ concern was of such a nature as to give rise to an unavoidable compulsion to terminate their employment.  There were a number of options that were available to Mr Johns and Mr Conolon which did not involve them tendering their resignations.  These options included obtaining independent advice as to the employee handbook, discussing the matter directly with, or writing to, Mr Power advising of their opposition to the document and/or discussing the matters directly with the owner of FTS.

[36]
Upon receipt of the resignations, a reasonable management action would have been to question the employees on their concerns about the employee handbook.  However, there was no legal obligation for Mr Power to have undertaken such action.  He accepted the resignations as tendered and FTS was entitled to do just that.

[37]
It is clear on the evidence that Mr Johns and Mr Conolon, sought to apply pressure to FTS to change the employee handbook by tendering their resignations at a very busy time of year.  Unfortunately for them, and particularly for Mr Conolon who still had not obtained employment, this was a grave misjudgement.  Whilst I accept that the applicants had genuine concerns about the clauses in the employee handbook, I cannot accept that these concerns created a situation where it necessitated them terminating their employment.
[38]
Accordingly, the applicants have not established that their reason for resignation was on account of a pressing necessity as required by s8(3)(c) of the LSL Act.
Was that reason genuinely held by the worker and not simply colourable or a rationalisation?

[39]
As I have found that the reason given by the applicants for their termination was not one which fell within s8(3)(c), this criterion is not relevant.  However I repeat my observations above that both Mr Johns and Mr Conolon were genuinely concerned about the financial impacts upon them of clauses contained within the employee handbook.
Was the reason the real or motivating reason?

[40]
As I have found that the reason given by the applicants for their termination was not one which fell within s8(3)(c), this criterion is not relevant.
Was the reason one which a reasonable person, in the same circumstances, would have made?

[41]
Again, as I have found that the reason given by the applicants for their termination was not one which fell within s8(3)(c), this criterion is not relevant.  However, I make the observation that even if the reason given had been captured under s8(3)(c), I am not satisfied, that a reasonable person in the same circumstances would have felt compelled to terminate their employment.

[42]
Applying the reasonableness test established in Computer Sciences and Sunshine Coast in considering the context of the situation, the facts and what was said and done, I am of the view that it is inconsistent to resign your employment and forego your income, whilst at the same time arguing that you are doing so to ensure your family’s financial security.  This is particularly so when other options were available to Mr Johns and Mr Conolon to address their concerns about the clauses in the employee handbook.
Conclusion

[43]
As I have concluded that the circumstances of Mr Johns and Mr Conolon’s termination of employment was not on account of circumstances required under s8(3)(c) of the LSL Act, they cannot establish an entitlement to pro-rata long service leave.
[44]
Therefore, I must dismiss their applications.

N M Wells
DEPUTY PRESIDENT
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