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Application to summons witnesses to give evidence – power to summons witnesses discretionary – summons to issue 
DECISION ISSUED ON TRANSCRIPT
[1] This procedural decision relates to an application by Ms Anne-Marie Assiri in which she alleges she was unfairly terminated by her employer, the Minister administering the State Service Act 2000.

[2] The matter is set down for hearing on 2 May 2017 to determine whether jurisdiction exists for the Commission to hear and determine the applicant’s application.  The respondent contends the applicant is not a person protected from unfair termination as she was a casual employee.

[3] The applicant has made application for the Commission to exercise its powers under s21(2)(b) of the Industrial Relations Act 1984 (the Act) to summons two witnesses to give evidence at the hearing on 2 May 2017. This is said to be on the basis that those individuals will assist the Commission in determining matters which are in contest – such as the facts relating to rostering of casual workers and a continuing (or otherwise) expectation of the applicant’s employment.

[4] It has been a long standing practice of this Commission that, parties are responsible for arranging their own witness evidence, which is not inconsistent with the practice of other civil tribunals of a similar nature.

[5] I refer to a decision of former President Abey of this Commission dated 4 September 2013, The Australian Workers’ Union, Tasmania Branch v Copper Mines of Tasmania, Matter number T14072 of 2013 where at paragraphs 7, 8 and 9 of that Decision President Abey found:

“It is axiomatic that the onus of providing their case rests with the applicant. In this case the applicant is on notice that the evidence relied upon is contested.
It is also strongly arguable that if the applicant relies on a medical report, then the Doctor-patient privilege is waived. 

Having regard for the above I propose to issue a summons to [that said Doctor] to give evidence via telephone on 24 September 2013.”

[6] The Commission does have a discretionary power to summons witnesses.  However, as President Abey alighted, it is not a power that should be exercised lightly.

[7] The Act at s.30(6) states “Where an applicant alleges that his or her employment has been unfairly terminated the onus of proving that the termination was unfair rests with the applicant”.

[8] Mr Gunadasa submits that the two employees, Mr Alan McGettigan and Ms Kay Scurr are casual employees who have previously worked with the applicant, are currently employed pursuant to the same casual fixed term instruments of appointment as the applicant; and have refused to voluntarily give evidence.

[9] It is clear, when considering the submissions of the parties today, that there is a serious contest as to the facts in this matters, particularly as it relates to “continuing employment” on the part of the Applicant.

[10] Having considered the arguments put by the parties today I am satisfied that the evidence of Mr McGettigan and Ms Scurr will be relevant and is likely to assist the Commission in determining the facts in contest between the parties.

[11] Given that the onus is on the applicant to make out its case, I am persuaded that my discretion to summons both Mr McGettigan and Ms Scurr be exercised and summonses to that effect will be issued to the usual way next week.

[12] That is my procedural decision.
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