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Interpretation of award – part VIII clause 1(g) - provisions for shift work - payment of penalty rates is limited to a circumstance whereby an employee’s place on the roster is changed without the giving of at least one weeks’ notice - declaration and order made pursuant to s43(4)
  
Reasons for decision

[1] On 28 October 2015 the Minister Administering State Service Act 2000 (Tasmanian Health Service) (THS) (the applicant) lodged an application for an interpretation under s43 of the Industrial Relations Act 1984 (the Act) in relation to the Health and Human Services (Tasmanian State Service) Award (the award).
[2] The matter was the subject of a hearing on 19 November 2015.  Mr Todd Sales appeared with Mr Matthew Double, Mr Mitchell Chivers and Ms Emily Reale on behalf of the applicant. Mr James Eddington appeared with Mr Matthew Woolley on behalf of the Health Services Union, Tasmania Branch (HSU).
[3] The application seeks a declaration in relation to how Clause 1(g) of Part VIII Provisions for Shift Work should be interpreted. The relevant sub clause reads as follows:

“(g)    Rosters 

There is to be a roster for shifts which is to: 

(i)
provide for rotation unless all the employees concerned desire otherwise; 

(ii)
provide for not more than eight shifts to be worked in any nine consecutive days; 

(iii)
not be changed until after four weeks' notice. 

PROVIDED that an employee's place on such roster is not to be changed, except on one week's notice of such change or, payment of the penalty rates set or provided for. So far as employees present themselves for work in accordance therewith, shifts are to be worked according to the roster, which is to: 

(iv)
provide for a minimum of two consecutive days off duty except where by mutual agreement between the employer, the employee(s) concerned, and the appropriate union alternative arrangements are made; 

(v)
clearly stipulate a 28 day accounting period which is to include a nominated day off in addition to eight rostered days off.  Such day off will not be nominated where an employee is required to work 160 hours in the accounting period in accordance with the proviso to subclause (e) - Hours, paragraph (i) of this clause. 

The nominated day off is to be rostered to fall on a day of the week other than Saturday or Sunday. 

PROVIDED FURTHER that staff engaged to provide relief on nominated days off pursuant to paragraph (ii) above while engaged in such capacity are to be regarded as shift workers for all purposes of the award (except additional annual leave).  Rosters covering such relief employees are not required to rotate.”
[4] The catalyst for this application seems to be T14307 of 2015, a s29(1)  dispute notification lodged by HSU relating to rosters for medical orderlies which had apparently been posted with less than 28 days’ notice in April and May of 2015. The matter proceeded by way of a conciliation conference before Wells DP. However the matter did not resolve and was subsequently adjourned to allow the s43 application by the THS to proceed.
[5] The facts relating to T14307 of 2015 are not entirely clear. However as the THS is seeking a declaration as to the broader construction of the relevant clause (which will presumably extend to future roster changes), I will confine this consideration to the award provision in general rather than the specific facts of a particular roster or an individual’s place on that roster.

Principles of Interpretation
[6] The principles applicable to award interpretation in this jurisdiction were first outlined by Koerbin P in T30 of 1985 and are reproduced below:

“First: Construction or interpretation of award provisions can only be made by considering their meaning in relation to specific facts. It is futile to attempt such an exercise in any other way.

Second: It must be understood that in presenting an argument in support of or in opposition to a disputed construction relating to an award provision it is not permissible to seek determination of the matter on merit; that is, on the basis of what one party or the Commission believes the provision in question should mean.

Third: Provided the words used are, in the general context of the award and its application to those covered by its terms, capable of being construed in an intelligible way, there can be no justification for attempting to read into those words a meaning different from that suggested by ordinary English usage.

Fourth: An award must be interpreted according to the words actually used. Even if it appears that the exact words used do not achieve what was intended, the words used can only have attributed to them their true meaning.

Fifth: If a drafting mistake has been made in not properly expressing the intention of the award maker, then the remedy lies in varying the award to accord with the decision given.

Sixth: Where genuine ambiguity exists, resort may be had to the judgment accompanying the award as an aid to discovering its true meaning.

Seventh: It is not permissible to import into an award by implication a provision which its language does not express. The award being a document which is to be read and understood by persons not skilled in law, or versed in subtleties of interpretation, any omission or imperfection of expression should be repaired by amendment rather than by implying into it provisions which are not clearly expressed by its language.”

[7] These principles have stood the test of time and largely remain valid today.  They should however be read subject to the refinements of more recent authorities. In particular I refer to the principles adopted by the Full Bench in T13586
 as conveniently summarised in T13915
 as follows:
“

· Terms of awards (and agreements) must be interpreted in light of their industrial context and purpose, including the commercial and legislative context in which they apply.  (Amcor Ltd v CFMEU (2005) 222 CLR 241 at (2) and (13))

· The matter must be viewed broadly, and after consideration is given to every part of the award, the Court must endeavour to give it a meaning consistent with the general intention of the parties, to be gathered from the award as a whole.  (CFMEU v Master Builders Group Training Scheme (2007) 161 IR 86 at 91)

· The relevant ‘context’ to be considered in interpreting the award extends to the origins of the particular clause.  However, most often the immediate context, being the clause, section or part of the award in which the words to be interpreted appear, will be the clearest guide.  (Short v FW Hercus Pty Ltd (1993) 40 FCR 511 at 517-19 (Burchett J, Drummond J agreeing).

· Whilst context and purpose of an award will be relevant, ultimately a Court or Tribunal’s task is to give effect to the meaning of the award as expressed in its words, objectively (as opposed to subjectively) construed. (Amcor, supra, at (69), (70) and (77)-(114))

· Other cases in which Courts or Tribunals have interpreted similar words in different awards and agreements, must also be treated with caution.  This is because Courts and Tribunals are required to give effect to the terms of an award in the manner intended by the framers of the document (determined objectively.)  (Kucks v CSR Limited (1996) 66 IR 182 at 184 (Madgwick J)

· Further, it is not appropriate when undertaking that task, to look to evidence of prior negotiations or surrounding circumstances to contradict the language used by the parties.  If the words used are susceptible to more than one meaning, only then will objective evidence of background facts be relevant to the interpretation of an award, to the extent it shows mutuality of intention.  (AMWU v QANTAS Airways Ltd (2001) 106 IR 307 at (21) and (31))  The subjective evidence of a party’s own particular intentions, is not admissible.  (Harbour City Real Estate Pty Ltd v Cargill (no 3) (2009) 186 IR 260 at (61)-(62) (McKerracher J))

· It is forbidden to use subsequent conduct as an aid to the construction of an award or industrial agreement.  (CFMEU v John Holland Pty Ltd (2010) FCAFC 90 at (94); Short v Hercus Pty Ltd (1993) 40 FCR 511 at 517.)

· Whilst some assistance might be obtained from the previous conduct of the parties to an award, particularly where the terms have been re-enacted, this is only so where it can be shown by clear evidence that the parties have conducted themselves according to a common understanding of the relevant provision, as opposed to common inadvertence.  (ALHMWU v Prestige Property Services Pty Ltd (2006) 149 FCR 209 at (44); SDAEA v Woolworths Ltd (2006) 151 FCR 513 at (31))”

· “the history of any provision is relevant and the fact that the parties have re-stated a provision which they have treated as bearing the particular meaning is relevant to the construction of the provision in the new agreement/award (see Short v FW Hercus Pty Ltd (1993) 41 FCR 511 at 517);

· the beginning point of an award interpretation is to interpret the words in the context in which those words apply.  Whilst it is so that frequently the immediate context is the clearest guide the Commission ‘should not deny itself all other guidance in those cases where it can be seen that more is needed’.  The context in which a document is to be interpreted may extend to the entire document with which there is an association.  (Short v FW Hercus at 518)

· in constructing an award or agreement the search is for the meaning intended by the framers of the document bearing in mind that they were likely to be of practical bent; it is justifiable to read an award or agreement to give effect to its evident purposes.  Meanings which avoid inconvenience or injustice may reasonably be strained for. (Kucks v CSR Ltd (1996) 66 IR 182 at 184)”

…

· The meaning of an industrial agreement, like the meaning of a contract, is to be determined by what a reasonable person would have understood it to mean having regard not only by the text but also by surrounding circumstances known to the parties and the purpose and object of the transaction.  (Toll [FGCT Pty Ltd v Alphaform Pty Ltd [2004] 219 CLR 165 at 41.)

· Evidence of surrounding circumstances is admissible to assist in the interpretation of the clause language where the clause is ambiguous or susceptible of more than one meaning.  (Codelfa Constructions Pty Ltd v State Rail Authorities of NSW [1982] 149 CLR 337 at 352.)”
[8] In this matter Mr Eddington urged that the Commission adopt the finding of Sams DP in Transport Workers’ Union of Australia NSW Branch v Toll Transport Pty Ltd
 in which he said:
“It is pertinent for the purposes of this decision, to highlight another important principle of award construction - that is, the provisions of an award should be construed beneficially subject to the actual language used and what is fairly open on the words used. This principle was helpfully discussed in State Rail Authority Firefighters Award 2001 [2002] NSWIRComm 159: 

22 .... An award or agreement is an instrument created to include and benefit employees and should be interpreted in accordance with that purpose. This was recognised by Macken J in San Remo (Southland) Pty Ltd v Farrell (1987) 22 IR 291 where his Honour stated (at 294 - 295): 

[I]ndustrial tribunals have always tended to lean toward construction of awards and employment circumstances which would preserve the operation of instruments of regulation such as awards rather than against their operation. 

In so stating, his Honour was doing no more than applying, in the specific industrial context, the well known and often applied approach to interpretation epitomised in the Latinism ut res magis valeat quam pereat.”
[9] This observation appears entirely consistent with s8A of the Acts Interpretation Act 1931, which reads:
“Regard to be had to purpose or object of Act 

(1) In the interpretation of a provision of an Act, an interpretation that promotes the purpose or object of the Act is to be preferred to an interpretation that does not promote the purpose or object.

(2) Subsection (1) applies whether or not the purpose or object is expressly stated in the Act.”
[10] Accordingly I include the observation of Sams DP as a relevant authority.
Consideration
[11] Consistent with the proviso in subclause g(iii), there appears to be no dispute that if a an employee’s place on a roster is changed without at least one week’s notice, “penalty rates  set or provided for” shall be payable.
[12] The issue in dispute relates to the position when there is a roster change with more than one week’s but less than four weeks’ notice.
[13] The submission of Mr Sales is that there are two subjects at play.
[14] Firstly, there is the roster which the Oxford Dictionary defines as “A list or plan showing turns of duty or leave for individuals in an organisation.” Mr Sales said that in some cases a roster in the THS might embrace more than 80 employees.
[15] The second consideration is where individuals are placed on that roster.
[16] Mr Sales submits that whilst these two subjects are clearly related, “a proper interpretation of the meaning of clause (g) Rosters needs to reflect what content relates to the roster, vs the employees who are then placed on the roster.”

[17] In clause 7 of Part I ‘Roster’ is defined as follows:
“'Roster' means a work pattern designed for a specific work area for all work performed outside the spread of ordinary hours contained in Part VII – Hours of Work and Overtime for Day Work excluding work performed outside the spread of hours and paid in accordance with the overtime provisions of Part VII – Hours of Work and Overtime for Day Work.”
[18] The words “work pattern designed for a specific work area” tend to support Mr Sales’ contention that the roster is a template applicable to the work area as a whole which is subsequently populated by individuals being placed on the roster.
[19] If Mr Sales is correct in this contention, then it follows that the roster must:
· Provide for rotation

· Provide for not more than eight shifts to be worked in any nine consecutive days

· Not be changed until after four weeks’ notice

· Provide for a minimum of two consecutive days off duty

· Provide for a rostered day off (RDO) in each 28 day accounting period
[20] If an individual employee’s place on that roster is changed without giving at least one week’s notice, then penalty rates are applicable.
[21] Mr Eddington submits that consistent with Toll Transport “there is an interpretive warrant to construe awards beneficially for employees. A construction of a clause that operates advantageously to employees should be preferred to one that removes or qualifies a beneficial condition of employment. In the context of a beneficial construction the rosters clause must also be considered in light of its underlying purpose or objective.”

[22] Mr Eddington contends that the purpose of the rosters clause is to protect the interests of employees and arguably the most important protection in the sub-clause is the provision that a shift roster will not be changed until four weeks’ notice. This provision allows employees the ability to plan and structure their working lives in advance.
[23] Mr Eddington further submitted that the rosters sub-clause must be read in the context of the award as a whole, and in particular the Definitions and Overtime clauses.
[24] ‘Shift Work’ is defined as meaning “work performed in accordance with a roster.”
[25] It follows, Mr Eddington submits, that the concept of roster and shift-work are inextricably entwined and that you cannot work a shift unless you are working in accordance with a valid roster. For a roster to be valid, it must meet the tests specified in sub clause (g), including the requirement to give four weeks’ notice of a change in roster.
[26] Mr Eddington concluded that those employees who work without a valid roster are working outside the ordinary hours of their shift or rostered hours and thus are entitled to an overtime penalty.
[27] I agree that the sub-clause and indeed the award should be read beneficially subject to the actual language used and what is fairly open on the words used. The question then is whether the construction urged by Mr Eddington is open on the language of relevant clauses.
[28] Regard must be had for the dictum that a specific provision will override a general prescription. 
[29] Clearly the provision in sub clause (g)(iii) is a specific provision which provides for the payment of penalty rates if an employee’s place on the roster is changed with less than one week’s notice.
[30] The overtime provision is found in sub clause (f) and relevantly reads:
“(f) Work performed by a shiftworker outside the ordinary hours of their shift, or on a shift other than a rostered shift, is to be paid at the rate of double time.”
[31] A “rostered shift” is defined as meaning “a shift of which the employee concerned has at least 48 hours’ notice.”
[32] This is a somewhat curious provision and it would seem at least arguable that if at least 48 hours’ notice is given of change in shift, then penalty rates would not apply. This however must be read subject to the quite specific provision in the proviso in (g)(iii) relating to a change in an employee’s place on the roster.
[33] If the roster (as distinct from an employee’s place on the roster) is changed with less than four weeks’ notice, then prima facie, the employer would be in breach of the award. What then flows from such a scenario?
[34] There is nothing in the clause which specifically states what additional payment, if any, attaches to an employee/s which might be subject to a roster change with more than one but less than four weeks’ notice of the change.
[35] This is not necessarily an unusual situation. There are numerous award provisions which impose obligations on an employer to do something but do not provide for additional payment if that requirement is breached. I instance for example the requirement to grant recreational leave within certain time frames (5(d) Part IX) and the requirement to consult in certain circumstances (clause 1 Part XII).
[36] Such circumstances are not without remedy. There is the option of seeking orders pursuant to s31, or indeed pursuing the alleged breach in the courts under s48 of the Act.

Decision
[37] For the above reasons I conclude that the payment of penalty rates is limited to a circumstance whereby an employee’s place on the roster is changed without the giving of at least one weeks’ notice. I make this declaration and order pursuant to s43(4) of the Act.

Tim Abey
PRESIDENT
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